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BL g Z 
. Zuhoorun Begum v. Mahomed Wajed (1872) 18 W. R. 87 referred to 
and followed m e. "T vee 
9. x: D 
; we N 
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PRIVY COUNCIL. 


PRESENT : Lord Davey, Sir Andrew Scoble and Sir Arthur Wilson. 


[On APPEAL FROM THE HicH Court or Mapgas.] 1ios 
SRI RAJA VENKATA NARASINHA APPA Maven der, 15: 
RAO BAHADUR. S 
E v. i d 
‘SRI RAJA SOBHANADRI APPA RAO * 
Pus BAHADUR AND OTHERS. . 


Mokhasa tenure, meaning of—Service taxure— Circuit Committee, proceedings 
of, evidence, : 


_The tenure gnqwn as ' Mokhasa' is one which was dheated by an assign- 
ment of a village or land to an individual either rent-free or atea ‘low quit-rent = 
on condition of service. ° 

Where such a tenure was created as a grant atfbject toa burden of service 
and not merely as a grant in lieu of wages, so long as the holder of the grant is 
willing and able to perform the service, the zeminder has no right to put an 
end to the tenure whether the service is required or not. 

Raja Leclanund Singh v. Thakoor Munoorunjun Singh (1) followed, 

The proceedings of the Circuit Committee of 1786 is good evidence with 9 sd 
Teference to the system upon which the Government claimed to deg] with the 
zemindar’s property, but they cannot affect the rights of the ‘Mokhassadars’ ns 
against the zemindars. : i 

Appeal by the Plaintiff. 
*Suit to resume a village on declaration that certain leases 
are invalid. t 
This was an appeal from a decision of the High Court of 
Madras (Davies and Benson JJ. which will be found reported 
in'fullin I. L. R. 26 Mad. 403, where the facts of the case are 
fully set out. 7 . 
(1) (1878) T, R, £ A, Sup. Yol. 181 ^18 B. Lm 124. . 
i . 


. . . . $ 
(C . oe 
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, . : 
B 2 Thesjudgment of their Lordships was delivered by _ : 


— Sir Andrew Scoble—The Zemindari of Nuzvid, in thes 
oie tee Madras Presidency, after protracted litigation, into tfe history of e 
Rao Bahadur which it is unnecessary to enter, was partitioned in the year 1882. * ' 
Sri Raja Sobhanadri -At the partition a sixth share of the estate was alloted to the 
Appa Rao: Bahadur, Plaintiff and Appellant, including the village of Hanumanturf- 
i ghidem, which is the subject of the present proceedings. Prior 
to the partition, the father of the first Respondent had obtained 
from the other sixteen Respondents or their predecessors in tith, 
whom it will be convenient to designate as the Mokhassadars, 
leases for thirty years of the lands held by them in the village 
under Mokhassa tenure, and the term of these leases is still 
unexpired. The Appellant claims that the leases are invalid, 
and that he is -entitled to resume the village. The Subordinate 
Judge decided in his favour, but the High Court, on appeal, 
reversed the decision, The sole question which their Lordships 
now have to determine is whether, having regard to the nature of 
the tenure, the village is rsumable at the option of the Appellant, 
e the zemindar. There is no doubt that Hanumantunigudem is 
7 what is known as a Mokhasa village. * The learned Judges of the 
f, High Court say that " Mokhasa is a well-known tenure in the 
Northern Ciroars, and the term itself implies that it is a tenure 
subject to service," In Wilson's Glossary, Mukhasa or Mokhasa 
is said to be irregularly derived from an Arabic wétd signifying ` 
"to have as one's own,” and £* defined as “a village or land 
- assigned to an individuak either rent-free or at a low quit-rent, 
on condition of service." There is no deed or sanad containing 
the particulars of the grant in this case, but the evidence shows 
that the village has been held by the Mokhasadars and their 
ancestors on a quit-rent of Rs. 144 per annum from a period 
antecedent to the introduction of the ‘British Government, and 
that the'service to be rendered was that of one Naik and fourteen 
peons, whose duty it was to guard the zemindar’s fort and 
treasury, to watch over the reaping and threshing of the crops, 
and to attend the zemindar on his hunting or military expeditions. 
These services, it is clear from a Repost of the Inam Commission, 
were rendered down to 1860, when a Mokhasadar represented 
that “in consequence of the proximity of his village to Nuzvid, 
the call for their service. was incessant ;” and the obligation is 
recognized in the leases granted to the first respondent's .father 
by the Mokhasadars in 1881 in which there is a stipwlation that 
they shall “ render servicelto the Yemindar according to custom," 
° "A 


Vou. in] PRIVY COUNCIL. 


There has, therefore, been no breach of this conditi&n on the 
*part of the respondents. Both Courts in India agree in holding 
that “the Mokhasadars hold their lands conditional upon the 


* performance of the services,” which have been already specified. 


The question remains whether the Zemindar can dispense 
wih the services and resume the land; and upon this point the 
Courts below differed. The Subordinate Judge held that n 
the absence of any evidenge............ as to an absolute grant, or 
as*to a gift burdened only with a condition of service, the only 
conclusion that can be come to upon the evidence in the case is 
that the village was granted by the Zemindar before 1780 to an 
ancestor of the (Mokhasadar Defendants), for the purpose "of 
rendering the services above mentioned ;" and he found upon a 
specific issue that the grant was in lieu of wages. , 

The learned judges of the High Court came to an opposite 
conclusion upon the facts. ‘In the first place,” they say, "no 
office by any particular designation was conferred upon the 
original grantee, but an obligation of a feudal character was 
imposéd upbn him. He Was simply to provide a specified number 
of men as custodians, so tò speak, of the Zemindar's property, 
and their services appear to have been rendered intermittently 
and not continuously. Besides, they were paid irf money when 
they actually performed such services........ ..that is to say, 
batta was givén to them when actually on duty. It ig also certain 
that in later years their services were not in frequent requisition, 
because, as Mr. Taylor points out in his' Report, the Zemindar 
would have had to pay in the shape of batta more than the 
services were worth. In the second place, the following circums- 
tances indicated as plainly as possible a fixity of tenure. The 
Mokhasadars have paid a uniform rent of Rs. 144 a year for the 
last 120 years without alteration at any time, and the and has 
descended from father to 'son hereditarily. There has been no 
instance of resumption or even an attempt at resumption during 
all this time. There has also been no attempt to enhance or to 
alter the rent, or to interfere with the devolution of the property 
from heir to heir." z 

Without altogether adopting the further reasons adduced 
by the learned judges in support of their view, their Lordships 
arê of opinion that the considerations above stated are sufficient 
to establish that the grant in this case was a grant subject toa 
.burden of "service, and was not a mgré grant in lieu of wages. 
This disposes of the case, for it is, well settled that where lands 


5 


^ 


| PC, 
e 1906. 
— 
Bri Raja Venkata 
NarasinH& Appa 
Rao Bahadur 


. t. 
Sri Raja Sobhanadri 
AppseRpo Bahalur. 





Sir Andrew Scoble. 
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^ P.C. + | are held tpon such a grant, “as long as the holders of those grants 
1905. are willing and able to perform the services, the Zemindar has noe 
MEE right to put an end to the tenure whether the s€rvices are re- . 


Sri Raja’ Venkata A à . : 
e  Narssinha Appa ‘quired or not." Rajah Leelanund Stugh v. Thakoor Munoorungun* 


Ed Babadar * Singh (1). 
Sri Raja. Solfhgnadri Great stress was laid in the Courts below upon a statement 
-. Appa Rao Bahadur, 3 p ‘ : 

: contained in a note to an “Abstract of the Revenue Collections 
in the Noozeed Zemindari", prepared by the Circuit Committee 
in 1786, in which it is stated "that the Mockawsaw villages amd 
grants being immediately under the Zemindar,'and given or 
resumed when he pleases, are included in Government collections." 
The Circuit Committee was appointed by the Government “to 
enquire into the state of the Northern Circars,” with a view 
inter alia to the settlement of the revenue, and their Lordships 
would have' been disposed to attach importance to this piece of 
contemporary evidence as to the relations between the Mokha- 
sadar$ “and the zemindar, were it not that it appears from the 
Fifth Report of the Selec? Committee on the affairs of the East 

- e India Company (Vol. II, p. 4 of the Madras edition) that “few 

. of the members of (the Circuit Committee) appeareto have been 
` acquainted with the native languages, and as it is stated by them- 
selves, they depended wholly for what intelligence they obtained 
on those subjects, on the Zemindars and the native officers in the 

villages, the very persons most interested to concéal the truth, 

and to impose upon them false information." Their Lordships 

i ` agree with the learned Judges of the High Court that although 
the records of the Circuit Committee may be good evidence with 
reference to -the system upon which the Government claimed 
to deal with the Zemindar’s property, they cannot affect the rights 
of the Mokhasadars as against the Zemindar, with regard to which 
no independent enquiry appears to have been made. . 
Upon these considerations, théir Lordships will humbly advise 

His Majesty that the decree of the High Court of Madras ought 
to be confirmed, and this appeal dismissed. The appellant will 
pay the costs of the first respondent who alone defended the 


Bir Andrew. Sooble. 


appeal. . 
M. K. M. Appeal dismissed. 
è (1) (1873)eL. R. T. A. Sup. Vol. ISI, at page 185. l ; 
2 A - . 
. V. : å f à 
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PRESENT : Lord Macnaghten, Sir Ford North, Str Andrew Scoble 
° ; and Sir Arthur Wilson. 


THE MUNICIPAL OFFICER, ADEN 
v. 


HAJEE ISMAIL HAJEE ALLANA AND orHERS.* 


[ON APPEAL FROM THE HicH Court or BomBay.] . 


Letters Patent, C. 18— Court of the Resident of Aden—High Court, superinten- 
e cence of the, power of —Act IP. of 1864— Charter Act, Sec. 15— Transfer of 
ease, 


The Court of the Resident of Aden is subject to the superintendence of the 
High Court of Bombay within the meaning oF clause 13 of the Letters Patent 
of 1865. 

Act IT. of 1864 makes the Court of the Resident of Aden subject to the 
superintendence of the High Court of Bombay with sufficient thoroughness and 
completeness so as to satisfy the requirements of Cl. 13 of the Lefters Patent. 

Clause 18 of the Letters Patent cannot be construed by reference to Sec. 15 
of the Chartor Act; the power of transfer contained in the latter which, is de- 
pendent upon the cxercige, of appellate jurisdiction has nothing to do with 
the power of removal conferred by the former ‘and i is based upon the power of 
guperinténdende. i 


Appeal by the Defendant. 

The facts of the case are fully set out in the decision of the 
High Court (Candy and Chandavarkar JJ.) reported fn I. L. R. 27 
Bom. 575 and 5 Bom. L. R. 562. e 

The judgment of their Lordships was delivered by 


Lord Macnaghten.—At the conclusion of the arguments 
in this case their Lordships intimated that they would humbly 
advise His Majesty to dismiss the appeal, and added that the costs 
of the appeal would be paid by the appellant. It only remains 
for their Lordships to state their reasons. 

The suit in which the appeal was presented concerns land jn 
Aden. It was brought, and properly brought, in the Cougt of the 
Political Resident there. The High Court of Judicature at 
Bombay has made an order for the transfer of the suit for trial 
and determination by the High Court itself. 

The authority on which the High Court assumed to act is 
contained in clause 13 of thé Letters Patent of 1865 for the High 
Court of Judicature for the Presidency of Bombay, which 
ordains that “the High Court of Judicature at Bombay shall have 
power, to remqve and to try and determine as a Court of Extra- 
ordinary Original Jurisdiction any suit being or falling within the 


' t QE, Emperor v. Hobert Comsty. 1. È. BY 29 Bom?676. 
* e . 
' 


November, 98. 


è 


L 


P. C. 
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— 
The Municipal 
Officer, Aden 


e. 
Hajee Ismail Hajee . 
Alana, 


— e 
- Lord Macnaghten. 
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. jurisdictfon of any Court whether within or without the Presi- 


dency of Bombay, subject to its superintendence, when the said 
High Court shall think proper to do so, either on the agréement + 


‘of the parties to that effect or for purposes of justice, the reasons 


for so doing being'recorded on the proceedings of the said, High 
Court." e 
' The High Court has duly recorded its reasons for the order 
of transfer. The propriety of the order is not disputed if there 
was power to make it. The only question, therefore, is whether 
the Court of the Resident of Aden is "subject to the superinten- 
dence" of the High Court of Bombay. To answer that question 
it is, in their Lordships' opinion, sufficient to refer to Act II of 
1864 of the Governor-General in Council. By that Act, subject 
to certain amendments contained in Act IX of 1887, the admi- 
nistration of Civil Justice at Aden is now regulated. The preamble 
of the Act contains a recital to the effect that certain judgments 
ahd proceedings ,of the Resident at Aden are not subject to the 
superintendence or revisión of any Court of Justice except so far 
as they are subject to appeal to His Majesty in Countil, afd that 
it is expedient to provide for “the sufperintendence’ or revision of 
such judgments and proceedings by the High Court at Bombay. 
No appeal is to lie from any decision or order of the Resident. 
But provision is made for a reference to the High Court at 
Bombay in g great number of cases, and in every case the Resident 
is bound to dispose of'the mattér before him conformably to the 
decision of the High Court. Then Sec. 31 declares that the 
High Court shall have power to make general rules for regulating 
the practice and proceedings of the Court of the Resident, and 
also to frame forms for every proceeding for which the High Court 
shall think it necessary that a form should be provided, for keev- 
ing all books, entries, and accounts to be kept by the officers, and 
for the preparation and submission of any statements to be 
prepared and submitted by the Court of the Resident, and from 
time to time to alter any such rule or form, provided that such 
rules and forms shall not be inconsistent with the provisions of 
the Act or any other law in force,  * 

The learned counsel for the appellant, while admitting that 
the Court of the Residen& was to a certain extent subject to the 
superintendence of the High Court of Bombay, contended that 
the superintendence, sugh as it was, was not^so thorough or 
complete as to satisfy the jrequirements of clause 13 of the Lettera 
Patent of 1865 when rightly? understood. In support of this view 
J 
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: they asked their Lordships to compare and contrast the language de "s 
of clause 13 with the language of Sec. 15 of 24 and 25 Vict. c. 104, ~~ 
‘usually called" "The Charter Act,” and to notice in Sec. 15 . Often, Aden 
the stress laid on the existence of appellate jurisdiction which à 
ought, they said, to be imported into clause 13 of the Letters E Hajo 
Patent, and, at the same time, to observe the omission from that. 
clause of ‘the power of transfer conferred by Sec. 1z of the Charter 
Act, The answer to this ingenious, though somewhat contradic- 
tory, argument is simple enough. The power of transfer contained . 
in the Charter Act has nothing to do with the power of removal 
conferred by the Letters Patent, and the Letters Patent make 
superintendence, not appellate jurisdiction, the condition of the 
exercise of the power of removal which the High Court of Bombay 
has put in force. .' . 


M, K. M. ; . Appeal dismissed, 


Tord Mzonagh ten, 





PRESENT: Lord Macnaghten, Sir Ford North, Sir Andrew 


Scoble and Sr Arthur Wilson. i E 
MAHARAJA BAHADUR SIR JOTINDRA MOHAN TAGORE 1995. 
v. e ANorember, 28, 


‘BIBI JARAO KUMARI. * 


[ON APPEAL FROM THE Hien Court AT CALCUTTA.] 


Putni Regulation ( VIII of 1819) Sec. 3 cl. 3— Beitjal Tenancy Act (VIIT of 
1885) Seo 83—Rent, meaning of— Lease, construction of, 


Where by a putni lense the annual jama (rent) was fixed at Rs. 6,000 and 
besides the said rent, the putaidar (lessee) undertook to deposit into the 
Collectorate the Government Revenue of Rs. 40,156-14-9} p. fixed for the share 
of the estate granted in putni and payable by the lessor, kist by kist, failing 
which, the puni lease was to be cancelled and would become null agd void 
and the landlord was to take has possession, 

Held: That the payment by the putridar of the Government Revenue, 
though no doubt was & part of the consideration to be rendered by the lessee 
for the enjoyment of the tenure, it was not money payable to the landlord and 
as guch was not rent within the meaning of Sec. 8 of the Bengal Tenancy Act 
and could not be recovered ag rent under the special provisions of the Patni 
Regulation. 


Appeal by the Plaintiff. TEE . . 
Suit for recovery of putni rent. 


. This was an appeal against a decision of the High Court 
of Calcutta (Maclean C. J. and Geigt J’) . 
Lj 
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T The. material facts appear from the judgment of their 
er Lordships which was delivered by 5 j 
Maharaja Bahadur . . 
Sir Jotindra Mohan. Sir Arthur Wilson.— [his is an appeal from a judgment 
* Tagore . 


in and decree of the High Court at Calcutta, dated the 6th August 
Bibi Jgrao Kumari, 903, which set aside in part a previous decree of the Subordinate 
TT ‘Judge of Hooghly. The Appeal raises a question ag to the 
construction of two Putni Kabuliyats, read in connection with 
the Putni Regulation VIII, of 18197 
That Regulation, after describing the nature of a Putni 
tenure, and laying down certain rules with regard to it, enacted 
in Sec, 3 (3) ‘In case of an arrear occurring upon any tenure of 
the description alluded to in the first clause of this section, it 
shall not be liable to be cancelled for the same, but the tenure 
shall be brought to sale by public auction, arid the holder of 
the tenure will be entitled to any excess in the proceeds of such 
sale b&yond the amount of the arrear rent eese ifie and 
& summary method of. sfle was provided. * 
ibd Prior to 1885 the defendant, notv respondent, held certain 
properties of the plaintif-appellaet in Putni tenure. In May 
18 1885, a fresh arrangement was made, in substitution for the old, 
the terms of which were embodied in a Kabuliyat dated the 29th. 
of that month, which said :— 


| “I take from you in Putni the entire interests in the remain- 
ing mahals [z.e 8 annas of Mahomed Aminpur ] by fixing the 
annual jumma at Rs? 6,000 on the conditions given below, 
and by way of security for payment of this jumma I hypothecate 
: to you the properties mentioned in Schedule No. 2......... 
“1, The annual jümma of this Putni Mahal is fixed at 
. Rs. 6,000. I shall pay to you the same without any variation by 
four kjsts as mentioned in the Schedule at your house............ P.. 
by means of chalans, kist by kist, and shali take dakhilas bearing 
your seal for the same............ 


42. Besides the said Putni rent I take upon myself the 
duty of depositing into the Collectorate of the said district, the 
Government revenue of Rs. 40,156*14 annas 9) pies fixed for the, 
8-anna share of the said Mahomed Aminpur. Agreeably to the 
same I shall pay into the Collectorate of the said district the 
said amount of revenue, kist by kist, and shall produce b8fore 
you at Calcutta the chalan for the same, bearing Seal and 
signature (of the Collegtorate) two ve before the"last payment 


of the kit? `. " 
1 
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' Clause 3 provided for the payment of interest on duy part 
‘of the Putni gent of Rs. 6,000 in arrear. 


hy If I fail to produce before you after depositing the, 


Government revenue.........in the Collectorate the chalan of the : 
deposit of the money......... two days before the last payment 
of the kist you will be able to deposit in the Collectorate the 
amount. of revenue payable by me within the said two days’ 
time; and on your paying'into the Collectorate the amount of 
Government revenue payable by me within the said two days' 


time, the Putni contract, which is hereby made with you, 2. e, 


between you and me, shall become null and void, and you will 
be able to take khas possession of this Putni Mahal; and you 
will realise by sale of my properties, &c., the amount of.Govern- 
ment revenue, deposited by you with interest and cósts............ 
" Besides the said Putni rent I shall pay to you by four equal 
instalments, along with the Putni rent; the amount of Road Cess 
and Public Works Cess payable from my Putni Mahal," with 
interest. in case of default. ° 

“6. I shal] pay with the.Putni: rent at intervals of every 
six months, the amount of dak-cess that will be fixed for the said 
Putni Mahal from time to time” with interest in case of default. 
Clause 8 dealt with certain maintenance charges upon the 
share held in Putni, created by a former Zemindar, as to 
which it was said :— These charges are left to be borne by me.. 
That amount shall have no connection withthe Putni rent ; add 
if I do not pay to the persons to whom the same may be due -and 
you have to pay them the same, you shall also realise the said’ 


amount with the consequential damages that you may. sustain by. 


sale at auction of my properties, pledged by way ofsecurity for 


payment of the rent for the Putni in question and of my „thet. 


properties moveable and immoveable.” 

"9. Ifthe aforesaid Putni rent of Rs. 6,000 and Road Cess, 
Public Work Cess, dak-cess and interest on every kind of money 
due should fall in arrears, you wijl be able to realise the whole 
amount due to you with costg by sale at auction of my said Putni 
Mahal, on instituting proceedings against me, on the occasion of 


each of the two six-monthly instalments in course of the year’ 


undqr the provisions of Regulation VIII “of 1819.......... ^r 
“Io, Iftheewhole amount dug to you be not realised by the 


sale of my Putni Mahal, under Regulation VIII of 1819, you will 


bé able to realise the unrealised balance? on the amount of a 
defaulted kist by sale on the properties hypotHecated......and of 


. LT Uo pt 


Maharaja Bahadur 


* Sir Jotindra Mohan. 


Tagore, 
"n. 
Bibi Jarko Kumari: 
Bir Arthur Wilson. 
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my other 'properties, movable or immovable, on instituting a 
suit against me under the law in force for realisatipn of arrear$ 
„of rent.” 

On the 15th August 1893 a new agreement was entered into 
which was embodied.in an Ekrar Kabuliat of that date, by which 
the respondent agreed to pay a further sum of Rs. 1,000 a year Tor 
the Putni holding to which the former Kabuliat related. 

In the fresh Kabuliat it was said:— a 

“Having according to the said proposal agreed to pay an 
additional rent of Rs. 1,000 in respect of the Putni which I took... 
on the condition of paying to you, Maharaja, a putni jumma of 
Rs. 6,000 per year, and of Rs. 40,156, 14 as. into the Collectorate, 
year and year, kist by kist, as Government revenue for the said 
8-anna share, I hereby promise and declare in writing, that from 
the present year I shall pay Rs. 1,000 im excess as jumma for my 
said putni taluk.” f 

Before the Kabuliat of the 29th May 1885, the Bengal 
Tenancy Act, VIII of 1885, was passed, and it came into operation 
later in the same year. That Act contained a definition of rent 
(Section 3) :— i 

“Rent means whatever is lawfully payable or deliverable in 


` money or kind by a tenant to his landlord on account ọf the use 


1 


or occupation of fhe land held by the tenant." | 
This definition seems«to express very clearly the meaning of 
ethe word “rent” as it would be understood without any statutory 
definition. The respondent made default in payment of two kists 
of Government revenue and in some instalments of the Rs. 7,000 
rent and cesses. In or before May 1901 the appellant petitioned 
the Collector of Hooghly for sale of the Putni, under the provi- - 
stons of the Regulation, in order to recover the arrears due, 
includmg therein the amount of the Government revenue, as fo 
which the respondent had made default, and which the appellant 
had been obliged to pay. On the 3rd of May 1901 the respondent 
filed an objection to the petition, on the ground that the Govern- 
ment revenue formed no part of the rent of the Putni, and 
therefore was not recoverable under the Regulation, and the 
objection was sustained by the Collector. : 
On the yth June 190% the appellant instituted the present 


“suit: in the Court of the Subordinate Judge. In his plaint he 


. stated thé facts and asketl (1) fot a money decree; (2) that the 
. Court should construe ,thg documents and declare which of the 


sums in arrear Were to be taken as rent, for which the Putni 


e c ici. s 





might be sold under- the E ion. The Subordinate Judge 
made the money decree as asked for and declared, amongst other 
things, that Government revenue payable by the Putnidar was 
a part ofthe jumma of the Putni and was recoverable as such 
by sale under the Regulation. Against this decree the present 
resgondent appealed to the High Court, and that Court set aside 
so much of the decree as contained the declaration above referred. 
to. Against, that decision of the High Court the present appeal, 
has*been brought. 

Had the question turned eek upon the Kabuliyat of 
1885, the matter would, in their Lordships’ opinion, have been 
clear. The payment by the Putnidar of the Government revenue 
is no doubt a part of the consideration to be rendered by her for 
the enjoyment of the tenure, but it is not money payable to the 
landlord. Nor is it provided in that document that it is to be 
dealt with in the same manner as rent, as is provided in the case 

“of cesses. And what is most significant of all, a special mode of 
enforcing the obligation to pay Governrhent revenue is provided, 
namely the cancellation of “the tenure in case of default, and that 
is the precise sanction which*the law has forbidden by the terms 
of the Regulation in the case of rent. 

But the argument for the appellant was based mdinly on the 
second Kabuliyat, that of 1893. It was contendad that the words 
"on the condition of paying to you a Putni jumma qf.Rs. 6000 
per year, and of Rs. 40,156-14 as. into the Collectorate, year by 
year, kist by kist, as Government revende for the said 8-anna 
share," had the effect of making the Government revenue a part 
of the jumma. But eyen if those words had been used of the 
new arrangement then being entered into, they would not, in 
their Lordships' opinion, have properly borne the construction 
cantended for. But in fact those words form part of a mere 
recital of the arrangement previously existing, and the nature of 
that previous arrangement is properly to be ascertained from the 
Kabuliyat of 1885. 

For these reasons their Lordships are of opinion that the 
contention of the appellant.cannot be maintained. They will 
humbly advise His Majesty that the appeal should be dimissgs 
The appellant will pay the costs. 
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* APPELLATE CIVIL. 


- Before Sir Francis W. Maclean «.c.1.8., Chief Justice and 
Mr. Fustice Mitra. | : 


RAM AVTAR SINGH 


v. 
CHOWDHURI NURSINGH NARAIN SINGH.* 

Hindu | Law— Mitakshara joint family—Mortgage by Kurta—certifioated 
guardian of minor—Permission from Court, absence of—Decree, whether 
hinding—Parties, defeot af—Transfer of Property Act (IV of 1882) 
Bec. 85—Notioe, absence of. 

A mortgage of the property of a joint Hindu family governed by the 
Mitakgunra Law, by the Kurtu of the family, who happens also to be the 
certificated guardian of a minor member of it, is not ‘invalid, because it was 
made without leave obtained from the Court to make it. 

Gharib-ul-lah v. Khalak Singh (1) followed. 

A mortgage decree doeg not fail to be binding upon persons because of 
their not having been made parties to the suit, if they cannot show that the 
mortgagee had any notice of their interest. E 

Lala Suraj Prasad v. Golab Chand (2 referred to . 

Appeal by the Defendant No. 4. 


Suit for recovery of possession. 
The facts of*the case appear from the judgments. 


Dr. Asutosh Mookerjee and Babu Kulwant Sahat for the. 


Appellant. . 
Babu Saligram Singh for the Respondent. 


The judgments of the Court were as follows :— 


Maclean C. J.—On the point upon which this case was 
decided in the Court below, namely, that the mortgage in question 
was inwalid because it was made without leave obtained from tHe 
Court to make it, it seems to me that we are concluded by the 
recent decision of the Judicial Committee in the case of Gharib- 
ul-lah v. Khalak Singh (1) That apparently, was the only point 
argued in the Court below. An entirely new case is now sought 
to beset up. The pleadings demonftrate that the case was based 
upon the footing that the mortgage and the proceedings that 

* Appel from Appellate Decree No. 1632 of 1901 against the decree of 
H. R. H. Coxe Esq. District Judge, Shahabad, dated tbe 25th June fool, 


modifying that of Babu Dwarka Ngth Bhattacharya, Subordinate Judge, 
Shahabad, dated the Brd Nov4mber 1900. i 


(1) (1903) L. B. 30 L A.1g5; L L. R. 25 All. 407. . 
(2) (1901) I. L. $. 23 Calo. 517. Y 
. e 


E S : 


Vor. IIL] ÀIGH COURT. 


‘followed were collusive and fraudulent. It is perfectly true that 
«in clause vi of the prayer in the plaint the plaintiffs asked that 
they might *be declared entitled to redeem and they based their 
claim to this upon the ground that, under Sec. 85 of the Transfer 


of Property Act, they ought to have been made parties to the. 


mortgage suit, and as they were not made parties, the decree i$ not 
. binding on them. There is nothing to show that the mortgagee had 
any notice of the plaintiff's interest, and the case of Lala Sura; Pro- 
sad v. Golab Chaitd (1) does hot apply. The appeal must be allowed 

` and the decree of the Subordinate Judge restored with costs. 
Mitra J.—1 agree with my Lord in thinking that this appeal 
must be allowed. The family here is governed by the Mitakshara 
law. Chowdhury Hariharnath Singh was ‘the eldest member 
thereof and Chowdhury Nursing Narain Singh and Chowdhury 
Bisseswar Singh, his brothers, were both minors. ° Hariharnath 
took out a certificate under Act XL. of 1858 for the management 
of the alleged shares of hjs infant brothers. - As a members of the 
joint family, he was-not bound to take out that certificate and, 
even if he did, he could deal with the property as if no such 
certificate had been taken put. However, he mortgaged the 
family share in the property now in dispute to one Sheo Sahai 
Shet on the 27th June 1882. The mortgage madg no reference 
to his infant brothers and he was dealing with the property as if 
he represented the entire family and had the right to alienate 
such property for the benefit of the family. THeteafter the 
mortgagee instituted a suit on the mertgage and it does not 
appear that, at the time of the institution of the suit, the mort- 
gagee had any knowledge of the existence of the interest of the 
brothers of Hariharnath, the mortgagor. The suit was decreed. 
Afterwards there was a transfer of the mortgage decree to defen- 
gant No. 3 and this was followed by the sale of the mortgaged 
property which ultimately was purchased by defendant N*. 4 and 

possession was delivered to the purchaser in 1891. l 
The present suit was instituted by Nursing Narain Singh and 
the minor son of Bissewar Singh for the recovery of possession 
of a two thirds share of the property mortgaged by Hariharnath. 
Their allegations in the plaint were that the mortgage, the exe- 
cution proceedings and the purchase by defendants Nos. 3 and 
4 were fraudulent and collusive. Incidentally they stated in the 
plaint,that ift was held that the mortgages the decree and the 
pas proceedings were valid, they were’ entitled to redeem the 


e (1) (1991) I. L. B. 2$ Offic, 617. . 
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» n entire property to the extent of their share on payment of such' 

1901. ° amount as the Court might think proper. They did not expresslye 
Rak ase Singh OF by implication impeach the decree obtained by the mortgagee 
` v. on the ground that he had notice of the existence of the interests 

Chowan gee ‘of the plaintiffs and that the decree was bad, having regard to 
aos the provisions of Sec. 85 of the -Transfer of Property Act. The 
= nlortgagee is dead and he is represented by his two sons, 
defendants No. 1 and 2 in the present suit. The defendant No. 3 

is the transferee of the decree and the defendant No. 4, who is tRe 

purchaser, alleges that he is a bona fide purchaser. There is 

nothing in the written statements of these defendants to show 

that the mortgagee, before the institution of the suit, had notice 

of the interests of the plaintiffs in the property. In fact, it is 

clear from the judgment of the lower Court that the case was 

dealt with on the footing of an ordinary mortgage by the Kurta 

of a joint Hindu family governed by the Mitakshara law. The 

question was gone,into by both the lower Courts as to the necessity 

of the loan. The Suborflinate Judge disniissed the suit holding 

e e that the mortgage, decree and the proctedings thereunder: were 
valid and that the family property was bound and he relied on the 

* case of Daulat Ram v. Meher Chand (1) in which the Judicial Com- 
mittee held that where a mortgage was for the benefit of the joint 

family and made by the managing member of the family as repre- 

senting the family, the decree binds all the members of the family. 

In appeal the District Judge came to a different conclusion 

. on a view of the case which, I think cannot be maintained. That 

decision is obviously wrong having regard to the case of Gharib 

ul-la v. Khalak Singh (2). 

The respondent's vakil has attempted to support the decree 
by arguing that the decree obtained by the mortgagee in 1885 was 
bad inasmuch as the present plaintiffs were not made parties* 1 
to the mortgage suit and that the mortgagee had notice of the 
plaintiffs! interests, but my Lord has pointed out that this was 
not only a new case but that there i$. nothing on the record to. 
show that, at the time of the institution of the suit, the mortgagee 
had such knowledge. It is now too late for the plaintiffs to say 
that the mortgagee had such notice. They did not set up this 
case in either of the Lower Courts and they cannot now be 
allowed a rémand to make them to succeed upon such a case, ° 


B. L. C : : Appeal allowed. 
1) (1887) I. L. B. 15 Calc. 70; L. R, 14 I. A, 187. ` 
e (1908) L. R. 30 I-A. 465, I. L. B. 25 All. 407. . E 
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Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
RAM GOPAL BHATTACHARJEE 


v. 
NARAIN CHANDRA BANDOPADHYA.* 

Hindu Law—Dayabhaga—Lease granted by father, if a “gift subsequent"— 
Stridhan — Ayawi«ba— Anwadheya— Childless woman's heir to Ayautuke 
Stridhan—Pitridatta—Preferential heir—Rules of Hindu Law, if appli- 
cable to asehold interests. ¢ 

"A leasehold property, such as a mourashi mokarari lease reserving & 
nominal annual rent, granted by a father to his daughter after her marriage, is 
one to which the rules of Hindu Law are applicable, and is property which 
possesses the characteristics of Stridhan according to the Dayabhaga ; the 
interest in the property so transferred to the daughter, constitutes her Ayattuka 

Sridhan and falls within the olass known as Anwadheya. 

The meaning of Anwadheya explained. M 
Under the Bengal School of Hindu Law, the mother is entitled to suoceed 


to the Pitridatta Ayautuha Stridhan of & ohildless woman in preference to her 
husband, : . : 


Nelther according to Jimutavahana, nor according to Srikrishna, does the 
fact that Stridian is Pitridattd make any difference in deciding the question of 
preference between the mother and the husband. 


Jodoonath v. Bussunt Coomar (1), Hurry Mohun v. Shonatun (2), and Gopal 
Chandra v. Ram Chandra (8) referred to. . 


Appeal by Defendant No. 1. 
> Suit to recover possession of a piece of laid on a declara- 
tion of mourashi mokarart right therein. ee 
The facts of the case material to this seport are as follows :— 
Ram Gopal Bhattacharjee, defendant No. 1, was, the owner of 
the land in suit, he granted a mokarart mourashi (permanent) 
lease to his daughter Prabhabati Debi, after her marriage. After 
her death, her husband Baidya Nath Mukherjee granted a mokarart 
lease to plaintiff Narain Chandra Banerjee, who was dispossessed 
by the defendant No. 1. Hence this suit. . 
Dr. Sarat Chandra Banerjee (for Babu Golap Chandra Sarkar 
Sashi) for the Appellant :— 
` The plaintiff's title is based on an underlease from Prabha- 
bati's husband who is said tofhave inherited the property from his 
wife ; the plaintiff therefore admits that the property was siri- 
dhana. She received it from her father after marriage, it therefore 


e*Appeal from Appellate Decree No. 1891 of 1904, against the decree of 
Babu Akshoy Kujpar Bose, Subordinate Judge, Hooghly, dated the 12th March, 
1904, reversing that of Babu Mohim Olrandra Sgrkar, Munsiff, Howrah, dated 
the 21st August 1908. 


* (1) (1873) 11 B. L. R. 286; 16, W. R. 105,on #eview, 19, W. R. 264. 
(2) (1876) I. L. É. 1 Oalo. 976. . (3) (1901) I. L. R. 28 Cale. 311. 
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falls within the class anwadheya, The Lower Court is in 
error in thinking that property cannot be anwad/@ya unless it is 


. obtained by way of gift as defined in the Transfer of Property Act, 
- The term anwadheya as defined by Katyayana (Dayabhaga 


Ch. IV Secs. 3, 16; G. C. Sarkar's Hindu Law p, 285) megns 
what is recerved after marriage from relatives ; here the property is 
a permanent lease at a fixed nominal rent of Re, 1 a year granted 
by the father; it was therefore a beneficial interest in propegty 
received from the father after marriage, To such property the 
mother is entitled to succeed before the husband, (Dayabhaga 
Ch. IV s. 3 Secs. 5, 10, 29 ; Tagore Lectures on Stridhana, p. 413, 
416). Even ifit is not anwadheya, the husband cannot succeed 
before the mother as the Dayabhaga recognises his preferential 
title only in fespect of the Yautaka (Ch. IV Secs. 3, 5). [Mookerjee 
J. referred to Mayne, 6th Ed. Sec. 673, p. 875] That is based on 
the Dayakrama Sangraha II, 4, Sec, 11 which .on this point i$ in, 
conflict with the Dayabhaga. | 
Babu Nilmadhab Bose (with him Babus re Chatterjee 
and Giris Chandra Chowdhury) for the Respondents :— ER 
The property although it was Prabhabati's peculiar property, 
was not her Stridhana within the meaning of the texts of Hindu 
Law. Leaseholds were unknown when those texts were formu- 
lated and therefore cannot fall within any of the recognised classes 
of Stridhanà mentioned by the Hindu sages. Itcannot be 
anwadheya which has always been understood to mean "gift 
subsequent," the property having been granted by way of lease 
and not by way of absolute gift. To property of this description 
which is woman's peculiar property not coming within any of the 
recognised divisions, the order of succession is different and the 
husband succeeds before the mother. Dayakrama Sangraha, II, 
4, Sec. fr ; Elberling’s Hindu Law Sec. 187 ; Macnaghten’s Hindu 
Law, pp. 38-40; Tagore Lectures on Stridhana, 430; Vyavastha 
Darpana, Vyavastha No. 473 ; Colebrooke’s Digest, Vol. IV., 330. 
Dr. Sarat Chandra Banerjee in reply :—The property was at 
Prabhabati’s disposal: Katyayana 9ited in Dayabhaga, Ch. IV., 
sections I, I9, and is therefore technically Stridhana, Dayabhaga, 
Ch. 1V. sections 1., 18. The argument that it is not anwadheva 
is based on 1) rendering it into “ gift" subsequent and (2) inter- 
preting “gift” to mean gift as defined in the Transfer of Property’ 
Act. Even if anwadheya faust be a gift, this is substantially a case . 
of gift; the property has'been sublet fora premium of Rs. 300° 
and’ the father only stipulated* U a perpetual annuity of Re. 1 


Vor. IIL) HIGH court. 


4 year the value of which would be about Rs. 300. Under the 
.Hindu'Law a ‘gift subject to a condition of payment of Re. ra 
year would bé a good gift, Mayne, 6th Ed., p. 480. Even if it is 


not anwadhkeya, the mother would succeed before the husband ;' 
for purpose of succession to stridhana of a childless woman, the 


Dayabhaga divides all stridhana into Yautaka and Ayautaka and it 
is only in the case of the former that the husband is preferred: 
Dayabhaga, Ch. IV., sectiops 3, 5 ; in all other cases the brother 
is preferred : Ch. IV., sections 3, 10, and after him and before the 
husband come the mother and the father : Ch. IV. sections 3, 29 ; 
West and Buhler (3rd Ed.) 325-6 ; Tagore Lectures on Stridhana 
413. The authorities cited by the other side do not purport to 
deal with stridhana of other sorts than those ‘dealt with in the 
Dayabhaga, for the only texts referred to are those referred to by 
the Dayabhaga ; if they lay down a different rule from that laid 
down in the Dayabhaga they are of no authority. [Mookerjee J. 
referred to Sarkar's Hindu Law p. 328 as to succession to father's 
gifts.] Golap Chandra v. Ram Chandrd (1) is directly in point. 

The judgment of the ‘Court was delivered by C. A. V. 

Mookerjee J.—The facts *which have given rise to the litiga- 
tion out of which this appeal arises, so far as it is necessary to 
state them for the decision of the questions of law’ raised before 
us, are practically undisputed. The property which is the subject 
matter of this litigation originally belonged to the appellant, 
On the znd January 1898, he granted a mourashi and mokarari 
lease of this property, reserving an annuaf rent of one rupee, to 
his daughter Provabati. Provabati died in 1900 and on the 16th 
May 1901, the plaintiff took a sub-lease of the lands comprised 
in the tenancy from her husband, and on the basis of this sub- 
lease, the plaintiff seeks to recover possession. The appellant 
who was the first defendant in the Court below, resisted thg claim 
on the ground that as Provabati died childless, leaving her mother 
as her heiress according to Hindu Law, her husband had no title 
to the property and could not confer any on the plaintiff. The 
Courts below have concurregtly held that the interest created by 
the appellant in favour of her daughter constituted her séidhan, 
but while the Court of first. instance held that the mother was 
entitled to succeed in preference to, the husband, the learned 
Subordinate Judge held that the husband was entitled to succeed 
in preference t8 the mother: The substantial questions of law, 
therefore, which arise in this appeal and which have been 
"oan (1878) 11 B. P, R. 236; 16 W.-B. 105 on review 19-W, R. 264, 
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Orvrn, k elaboratefy discussed at the bar, are, first whether the property 
1905. in dispute was séridhan as understood in the Bengal School of 
Ram Gopal Bhat- Hindu Law, and secondly, whether the husband or the mother 
. . tacharjee is the preferential heir to it. 
t. * . . 

Narain Chandra As regards the first question, we do not entertain any doubt 
Bandopadifya. that the property in dispute has the characteristics of stridhan 
Mookerjee J. as defined in the Dayabhaga. It was indeed contended by the 

z learned vakil for the respondent that a leasehold interest was 

. unknown in the times when the authoritative text books *n 


Hindu Law were written and that consequently the interest in 
property which was created by the appellant in favour of his 
daughter was not property to which the rules laid down in the 
text-books on Hindu Law could have any possible application. 
In our opinign there is no force in this contention. In the first 
place no authority has been cited in support of the proposition 
thatleasehold interests were unknown at the time when the 
Dayabhaga was written, In the second'place we are not prepared 
to hold that the rules of “Hindu Law are so inelastic as to be 
capable of application only to such descriptions of interests in 
property as formed the subject matter of transactions at the time 
when the rules were first formulated. Indeed if the rules of 
Hindu Law Vere so narrowly construed and applied it would be 
impossible to administer them because in every case, the Courts 
would be talled upon to hold a preliminary enquiry as to when 
a particular rule was first laid down and also as to what kinds of 
interest in property were recognised at that time. 
In the third place, if leasehold interest was not recognised 
. as property, it is difficult to see how the plaintiff could have 
acquired any right on the basis of which his claim could be 
. systained. We must, therefore, hold that the property in suit 
is one jo which the rules of Hindu Law are applicable. We afe 
further of opinion that it possesses the characteristics of stridhan 
according to the Dayabhaga, in Chap. IV, Sec. 1, paras. 18 and 19, 
of which it is laid down that, “that alone is her peculiar property 
which she has power to give, sell or use independently of her 
husband's control. Katyayana expresses this rather concisely. 
The wealth which is earned by mechanical arts or which is 
received through affection drom any other (but the kindred) is 
always subject to his (husband’s) dominion. The rest is pronourtced 
to be the women’s prqperty.”* No doubt this définition‘may be 
open to the objection thgt it defines one unknown ‘quantity by 
means of anothér., But it is clear from the text of Katyayana 


IEE ere 
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referred to, as also from the text of Katyayana quotéd in the 
Dayabhaga Ch. XI, Sec. I, para. 56 that under the Bengal School 
of Hindu Law, a female has not absolute power of disposition 
over, (i) what she earns by the mechanical arts, (ii) what is 


given to her by strangers on any time other than that of marriage ` 


arti (iii) what she inherits from a male or a female relation. The 
property in suit does not come under any of these categories 
and must be taken to beconge one which Provabati had power 
to five, sell, or use, independently of her-husband’s control. It was 
therefore séidkan within the meaning of that term as used in 
the Dayabhaga. We think it is also clear that it comes within 
the description of Ayautuka stridhan asit was given to her by 
her father after her marriage. Further it comes within the class 
known as duwadheya which is thus defined in thg Dayabhaga 
in paras. 15 and 16 of Chap. IV, Sec. 3, 15. For any thing received 
by her subsequently to her nuptials is comprehended under the 
denomination of Anwadheya (gift subsequent) 16. Katyayaha 
describes Anwadheya (a gift subsequent)* what has been received 


by woman from the family of her husband and at a time posterior ' 


to her marriage, is called a gift subsequent and so is that which 
is similarly received from the family of her kindred." 

With reference to these passages, it was argued'by the learned 
vakil for the respondent that nothing is Anwadheya which is not 
given as a ‘gift’ and as in the case before us the appellant created 
in favour of his daughter a leasehold interest, such interest is not 
comprised within the class Anwadheya. ‘We are unable to accept 

.this contention'as sound. As is shown by the definitions we have 
referred to, what is received is called Anwadheya which is also 
the derivative meaning of the term, and the phrase "gift sub- 
sequent" which has been adopted as the English equivalent | of 
tinwadheya cannot be allowed to restrict its meaning. ooking 
to the substance of the transaction in the case before us, the 
appellant parted with all his interest in the property in favour 
of his daughter, reserving the right to receive a nominal sum 
annually. It is conceded thag if such right had not been reserved 
and the transaction had been described as a gift, the, property 
acquired by daughter would have been comprehended in the 
term Anwadheya. Weare unable to, hold that the reservation 
ofea nominal rent altered the character of the transaction so far 
as the questifn now before us is concerned. There cannot be 
ny reasonable doubt that the daughter ‘received from the father 
‘a substantial interest in the property, “alt ough itwas not the entire 
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interest tvhich the father was competent to transfer. We hold 
accordingly upon the first question raised before us that the 
interest in the property transferred to Provabati under the deed 


‘of the 2nd January 1898, constitutes her Ayautuka stridhan. 
` and falls within the class known as Anwadheya. 


As regards the second question raised before us, namély 
whether the husband or the mother was the preferential heir to 
the property in suit upon the death of Provabati, the answer 
must depend upon the interpretation of certain passages in fhe 
Dayabhaga. But before we refer to these. passages, it is desirable 
to point out that for the purposes of inheritance, Jimutavahana 
divides stidhan property into two broad classes namely, Ayautuka 
or property given to a female at a time other than that of 
marriage and Yautuka or property given to a female at the time 
of marriage. The rules laid down for these two classes which are 
mutually exclusive, are subject to modifications in the cases of 
(a) maiden's property and (0) Pitridatta or property given by the 
father, for which special fules are laid down. It is clear from 


" Chap. IV, sections 2 and a, that general rules are first laid down 


for Ayautuka s/ridhan and then follbw special rules for Yautuka 
stridhan. This is quite clear from the Dayabbaga Chap. IV, 
Sec. 2, paras. 1—6 which contain the general rules laid down by 
Jimutavahana relating to the devolution of the szridAan of a 
female who. leaves issue. Then follow special rules relating to 
Yautuka stridhan iti Chap. IV, Sec. 2, paras. 13 and 16. ‘If now 
we refer to Sec. 3 which deals with succession to the stridhan 
property of a childless woman we find it laid down in para. 29 
that "the property goes first to the whole brothers ; if there be 
none, to the mother ; if she be dead, to the father ; but on failure 
of all these, it devolves on the husband. Thus Katyayana says, 
that which has been given to her by her kindred, goes on failuré 
of kindred to her husband.” This passage in our opinion contains 
the rule laid down by Jimutavahana regarding the order of succes- 
sion to the Ayautuka szridAan of a childless woman. No doubt, 
the passage comes immediately aftgr a discussion upon the ques- 
tion of the right of inheritance to the kind of sitrdhan called 
Sulka or gratuity, but we do not think that the passage can be 
restricted in its application to that kind of s/zdAas alone. In 
support of this view we may refer to the decision of this Court 
in the case of Jadoonath Strcar v. Bussunt Coomar (1)," where 


t *. ` 
(1) (1878) 11 B.'L .B. 286 ; 16 W. R. 105 on review, 19 W. R. 261 - 
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Mr. Justice Dwarka Nath Mitter after an elaborate exarfination 
of the diffgrent paragraphs of Sec. 3, Chap. IV of the Dayabhaga 
pointed out that the proposition laid down in paragraph 29 is 
nothing but the final resume of the various matters discussed in 
the preceding paragraphs commencing from paragraph 1o, which 


maRes the brother a preferential heir to the husband in respect of 


wealth received by a woman, after her marriage from the family 
of her father, of her mothers or of her husband; indeed the 
appficability of paragraph 29 to all the three kinds of stridhan 
mentioned in the text of Jimutavahana cited in paragraph 10 
is beyond all dispute. We entirely agree with the line of reason- 
ing adopted by that learned Judge with regard to the scope of 
the rule laid down in paragraph 29 and we are fortified in this 
view by the opinion of three of the commentatqrs on the 
Dayabhaga namely Srinath, Rambhadra, and Srikrishna who 
expressly state that the rule enunciated in paragraph 29 isa 
summary of the preceding discussion. [See the Edition of thé 
Dayabhaga with'six commentaries published by Prosunno Coomar 
. Tagore in 1863, bp. 173, 174]. We may further point out that 


the conclusion at which Jimutzvahana arrived is clearly supported 


by the text of Manu (Chap. IX, 196-197) cited in the Dayabhaga, 
Chap. IV, Sec. 2, para. 27, by the text of Yajnavalk$a (Chap. II, 
143-145) referred to by implication in the same epassage, by the 
text of Katyayana quoted in the Dayabhaga, Chap. IV, Sec. 3, 
paragraph 12, and by the text of Baudhayana, set out in the 
Dayabhaga, Chap. IV, Sec. 3, paragraph 7.° These texts lay down 
that in certain specified cases, the husband or the parents succeed 
first, and the inference is irresistible that in other cases, by the 
general rule, the brother succeeds first. It is argued, however, 
by the learned vakil for the respondent that the rule by which 
tffe husband is postponed to the brother, mother and fatber in 
the, case of succession to the Ayautuka s¢ridkana of a childless 
female, applies only to the property of a female married in one 
of the inferior or disapproved forms, and in support of this 
proposition reliance is placed upon  Srikrishna's Dayakrama- 
Sangraha, Chap. II, Sec. 4r paragraph 11, which provides as 
follows :— 

“ Failing either of these (that is, barren and widowed daughters), 
the other succeeds, and, in default of successors including the 
barren and wid8wed daughters, the succession devolves in due 
order, by tlte rule of analogy, as in thd case of wealth received 
at nuptials, namely, on the woman's "husband, brother, mother 
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and father, if she were married according to any one of the five 
forms denominated Brahma and the rest ; or, if she, wese married 
according to any of the three forms styled Asura &c, on her 


* mother, father, brother and husband." 


Reference is also made to the summary given by Srikrishna 
at the end of his commentary on Chap. IV. Sec. 3. of the Dfya- 
bhaga, where the same view is enunciated. This opinion of 
Srikrishna, however, though apparently founded upon the first 
interpretation of the text of Manu quoted in the Dayablfiga, 
Chap. IV, Sec. 2, para. 16 is directly contrary to that of Jimuta- 
vahana, as expounded in Chap. IV, Sec. 3, paras. 12 and 13 of 
the Dayabhaga, which is to this effect. 

“yg, That is confirmed by Vriddha Katayana who says, 
immovable property which has been given by parents to their 
daughter, goes always to her brother, if she dies without issue. 
For it appears that this brother’s right of succession is founded 
simply on her leaving no issue (which is the case equally of a 
maiden, as of a childless wife.) 

13. The remark of Viswarupa that property'of a childless 
woman married by any form of nuptials, from that of Brahma to 
that of the Pisachas, (as hinted by the term a/ways) goes to her 
brother, shofild, therefore, be respected." 

In other woxds, the text of Devala, namely, that “a woman's 
propérty«ig common to her sons and unmarried daughters, when 
she is dead; but if she leave no issue, her husband shall take it, 
her mother, her brother, or her father" which is quoted by 
Jimutavahana in the Dayabhaga, Chap. IV. Sec. 2, para. 6, is 
regarded by him as enumerating the heirs, and not as indicating 
the order in which they are entitled to succeed. The question, 
therefore, ultimately resolves into this, whose opinion is to 
prevail, whether that of Jimutavahana or that of his commen- 
tator Srikrishna; and we have no hesitation in holding that 
we must accept the view propounded by Jimutavahana. We 
hold accordingly that as the property in this case was Ayautuka 
stridhana, the mother would be entitled to succeed in preference 
to the husband, subject to the decision of the question with 
which we shall presently deal. 

It is contended in the next place that as the property in 
dispute in this case was not merely Ayautuka siridhanag but 
stridhana received from the father, the husban® is entitled to 
succeed in preference to the mother. In supports of this pro- 
position, referente is made fo the Dayabhaga, Chap. IV, Sec- 2, 
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application, but, in our opinion, the words “as in the case tf 
property received at nuptials,” clearly indicate that the list of 
heirs given by the author in paras. 2 and 3 is appficable only to 


. Pitridatta Yautaka. This view is considerably strengthened by a 


reference to the summary given by Srikrishna in the concluding 
portion of his commentary on Chap. IV. Sec. 3 of the Dayabhaga. 
*He states there in unmistakable terms that as regards Pitridatta 
Ayautaka, that is, property given by the father, at any other time 
but the wedding, a maiden daughter succeeds in the first instawce ; 
next a son: then a daughter who has, and one who is likely to 
have male issue; after them, the daughter's son, the son's son, 
the great grandson in the male line, the son of a contemporary 
wife, and her grandson dnd great grandgon in the male line ; next 
to these, the barren and widowed daughters inherit together. 
If, therefofe, paragraphs 2 and 3 of Srikrishna's Dayakrama 
Sangraha, Chap, II, Sec. 5, be interpreted as applicable to Yautaka 
as well as Ayautaka stridhana, the conclusion is irresistible that 
his view as set forth in lys treatise is absolutely irreconcileable with 
his view as summarised in the cemmentary- on the Daya- 
bhaga. On the other hand, according to the interpretation put 
by us on paragraphs 2 and 3 of the Dayakrama Sangraha, Ch. II. 
Sec. 5, by which the rule laid down therein is restricted in its 
application to Pitridatta Yautaka s/rdAansa, the views indicated 
in the two plates become substantially identical, the only points 
of difference being that in the passage in the Dayakraina Sangraha, 
no distinction is observed between a maiden daughter and a 
betrothed one, and, no’ provision is expressly made for the exclu- 
sive succession of one member of each of the two groups of 
different classes of daughters, in the absence of the other member. 
We must therefore, hold that the statement contained in the 
second paragraph is equivalent to the proposition that after the 
maidéh daughter a married daughter who has and one who is 
likely. to have male issue, inherit together the Pitridatta Yautuka 
or the property given by the father at the time of the nuptials. 
Thus interpreted, the passage lends no support to the contention 
advanced on behalfthe respondent; but it makes it consistent 
with paragraph 4 which refers clearly to Pitridatta Ayautaka, and, 
we may add that it removes the difficulty which Mr. Justice 
Dwarkanath Mitter found in dealing with this passage in the,case 
of Judoonath Sircar v. Bussunt Cooma: Roy Chasodhury (1). We 
must hold accordingly that neither according to Jimutavahana 


(1) (1873) 11 B, L. R. 286; fe W. B, 105 on review 18 W. R. 261. 
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nor according .to Srikrishna, does the fact that stridkana is Pitri- 
*datta make any difference in deciding the question of preference 
between the mother and the husband. As we have already held 


that the mother is the preferential heir, according to Jimuta- . 


vahana, in the case of Ayautaka stridhana, the conclusion follows 
'tfat under the Bengal School of Hindu Law, the mother is 
entitled to succeed to the Pitridatta Ayautaka síridhana of a 
woman in preference to her husband. This is also in accordance 
with the view propousided by Raghunandan in his Dayatatwa ; see 
the translation by Sastri Golap Chandra Sarkar, Chap. X, para. 
ir, which justifies the inference that to a property, other than a 
nuptial gift, given by a father to her daughter, the successive 
heirs, after the step son’s son, are her brother, mother, father, and 
husband, : . 

We may point out that the conclusion at which we have 
arrived upon an examination of the original authorities, is sup- 
ported by the cases of. Judoonath Sircar v. Bussunt Coomar Roy 
(1), Hurrymohun Shaka, V. Shonatun Shaha (2), and Gopal 
* Chandra Pal v. Ram Chandra Pramanik (3). The first of these 
,Cases was originally heard’ by Norman C. J. and Loch J. 
and the learned Judges held, adopting thé cogstruction put 
by Srikrishna on the original texts, that according to the 
Bengal School of Hindu Law, the husband is efititled to succeed 
to the property which a woman receives from her father either 
before or after her marriage, in preference to her brother or 
mother. Upon an application for rewiew, this judgment was 
subsequently set aside, 11 B. L. R. 291, and the case was. reargued 
before Mr. Justice Jackson and Mr. Justice Dwarkanath Mitter. 
19. W: R. 192; 11 BLL. R. 286. Mr. Justice Mitter, with the 
concurrence of Mr. Justice Jackson, held, upon an elaborate 


Cxamination of the authorities, that according to the Hindu Law | 


as current in Bengal, the mother succeeds to the property of her 
daughter bequeathed to her by her father before her marriage, 
in preference to her husband, and that such property falls within 
the category of stridhana. Although the process of . reasoning by 
which that learned Judge arrived at this conclusion may be partially 
open to criticism and although we are unable to adopt the construc- 


tion placed by him upon the passage of the Dayakrama Sangraha, 


quoted from Ch. IL Sec. 5, we ehtertain no doubt that the rule 
laid down by him is correct. "This p was followed in 
^ e 
* (1) (1878) 11 B. L. R. 286; 16 W. B. 105 5n Review 19-W. R 261. 
(2) (1878) I. L. R. 1 Calc. 276. e (8) (1901) LL. R. 28 Calc. 311, 
A “4 
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GIVE " Hurrymokun v. Shonatun (1), where it was held upon a construc- 
1905. tion of Chap. IV, Sec. a, para. 1o of the Dayabhaga, that with" 
Bam Gopal Bhate respect to property given to a woman after her marriage by her 
eters . husband's father's sister's son, the brother, mother and father, 


Narain Chaydra are, under the Bengal School of Hindu Law, preferable heirs to 

E. Bandopadhya, the husband ; and, in the recent case of Gofal Chandra Pal v. 

Muooherjee J. Ram Chandra (2) the principle which underlies the decision in 

x - Judoo Nath v. Bussunt Coomar (3) was accepted as well founded, 

i and, it was ruled that the brother is the preferential heir to the 

l husband to movable property obtained from her father after her 
marriage, by a woman who has died childless. 

Reference was made at the bar, in the course of the argument, 
to two modern text books in support of the view taken by the 
learned Subordinate Judge in the Court below, namely, to Mayne’s 
Hindu Law, Sec. 670, and Shama Charan Sarkar’s Vyavastha 
Darpana, 2nd Ed. Vyavastha 473) p. 722. The first of these 
passages from Mr. Mayne’s book does not help the respondent, 
because it refers to Yautaka stridhana, as is clearly shown by a 
reference to sections 669 and 672 ; on the other hand, the state- 
. ments contained in sections 673 and 674 which refer to the point 
under examingtion, are in agreement with the conclusion at which 
we have arrived. As to the second passage, which occurs in 
Shama Charan Strcars Vyavastha Darpana (2nd Ed. p. 722, 3rd 
Ed. p. 249), the author seems to adopt the rule laid down by 
Srikrishna in preferencesto that enunciated by Jimutavahana ; but, 
if we turn to the table of order of succession given at p. 733, 
(ard Ed. p. 262) we find, that as regards s/rz2hana property of a 
childless married woman, bestowed upon her by her parents after 
marriage, the mother is stated to be a preferential heir to the 
htsband, as is indicated by the authority cited on pp. 719 and 720 
of the fame work ; (ard Ed. pp. 246, 247.) It follows consequently 
that the view taken by the Subordinate Judge cannot be success- 
fully maintained. 

The result, therefore, is that this appeal must be allowed and 
the decree of the Subordinate Judge reversed. The suit will 
stand dismissed with costs in all the Courts. 


B. M. Appeal allowed. 


(1) (1878) I. L. R. 1 Cale. 276. (2) (1902) I. L. B. 28 Cale. 811. e 
(3) (1873) 19 W. R. 264, 
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Gicil Procedure Code (Act XIV of 1882) Seos: 873 and 290—Attachmens 
of a decree by a notico from arojier  Couri— Execution sale under the 
decree attached, invalid—Irregularity. 

. ag LI 

When a Court receives an order from another Conrt for attaching a decree 

of the former, it is bound to do so, and cannot refer the matter back for 

further information as to the amount under execution. If it proceeds to 
execute the decree in spite of the order under Bec. 278 of the Civil Procedure Code 
and sells any property in execution, the procedufe is not merely irregular but 
wholly void, and the sale must be set aside. 

Appeal by the Decree-bolder. 

Proceedings in execution of a decree, ordered to be attached 


under Sec. 278 of the Civil Procedure Code. -° 


The material facts and arguments are fully set out in the 
judgment. i 

Babu Sorasht Charan Mitra for the Appellant. 

Babu Biraj Mohan Majumdar for the Respondeyt. 


The judgment of the Court was delivered hy 


Pratt J.—In this case the judgment-debtor applied to have 
an execution sale set aside upon two grounds, first, under section 
311 of the Code of Civil Procedure for irregularities and con- 
sequent injury and secondly, under section 244, that the Court 
had no jurisdiction to sell the property. ' : : 

The Subordinate Judge found against the petitioner upon 
both grounds. : a 

* In appeal the District Judge dealt only with the ques&on of 
the validity of the sale and holding that the Court was debarred 
by the provisions of section 273 from seling the property in 
execution, directed that the sale should be set aside. 

Against this order the decree-holder appeals to this Court. 

The facts are as follows :* The Court in which the present 
execution case was pending received an order from another Court 
under section 273 of the Code for attaching the decree. The 
Covfrt instead ob giving effect to the attachment order, returned 


* Appeal from Appellate Order No. 70 of 19009 against an order of F. Roe 
Heq., District Judge of Midnapur, dated 21st July 90L reversing that of Babu 
Nanda Lal Dey, Subortlinate Judge, Midnapur, dated 28rd March 1901. 
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it with ‘an intimation that it did not contain information as to 

the amount of the. decree under which the attachment order 
. e. l 

was issued. The Court then proceeded to sell the property and 


' we have to consider whether the sale was invalid. The words 


of the section so far as they are relevant to this case are,— 

"If the property be a decree for money passed by any other 
Court, the attachment shall be made by a notice in writing to 
such Court under the hand or the Judge of the Court which 
passed the decree sought to be executed, requesting the former 
Court to stay the execution of its decree until such notice is 
cancelled by the Court from which it was sent. The Court 
receiving such notice shall stay execution accordingly, unless and 
until t : 
(a) the Court which passed the decree sought to be executed 
cancels the notice or (4) the holder of the decree sought to be 
executed applies to the Court receiving such Notice to execute 
its own decree.” « 

It is clear that the Court on receiving the order for attaching 
the decree was bound to comply theréwith. The requisition for 
further information as to the amdunt under execution was not 
such as was required by law and could not avail to give the 
Court authority to proceed with the sale in contravention of 
the clear terms of the law. 

It hasebeen urged before us by the learned vakil for the 
appellant that the procedure adopted by the Court was.a mere 
irregularity and that the sale ought not, therefore, to be set aside 
except upon proof that the judgment-debtor had sustained subs- 
tantial injury in consequence of such irregularity, and he has 
referred us to certain sections of the Code, such as for example, 
&ection 290 under which the Court is required to carry out certain 
prelingnaries before proceeding to sell the property. It has been 
held that the non-compliance with those preliminaries, does not 
necessarily render the sale invalid, but would’ constitute an irre- 
gularity within the meaning Qf section 311. We are unable to 
accept the proposition that section 273 of the Civil Procedure 
Code can be safely interpreted by ‘the analogy of other sections 
of the same Code. Under section 290, the Court is charged with 
the duty .of carrying out the sale, and is required to observe 
certain preliminaries as to fixing the date of sale. Under section 
273, the attachment of the decree has the effect of ' staying 
further execution and J of debarring the Court. from sellin 
the property unless and until that bar has been removed in 


Vor. III.) HIGH COURT. 


either of the ways specified in the section. The Court could 
nét proceed with the sale; it had no jurisdiction to do so, and 
the course adopted, necessarily, we think, renders the sale invalid. 

We therefore affirm the order of the lower court and dismiss 
this appeal with costs, the' hearing fee being assessed at two gold 
mohurs. 


H. S. Appeal dismissed. 


v. 


- OIVIL RULE. 


Before Mr. Fustice Woodraffe aud Mr. Fustice Mookerjee. 
PANCHANAN SINGHA ROY 5 
v., 
DWARKA NATH ROY AND oTHBRS.* 

Guardian and Wards Aot (VIII of 1890) Secs, 3, 7, 12, 47, clause (a) — 
Guardian'of an infant, order appointing—Guardian, ad litem, power to 
appoint—" Court,” meaning ofs-Appeal against order— Appellate Court, 
power of, to direct stay of order appealed against—Appellate Court, power 
of, to make ad interim order appointing guardian—Cude of Ciril Procedure 
(Aot XIV of 1882) Secs 545, 582—Procedure, if to be regulated only by 
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the Code and onus of pronf—stntus quo, maintenanod of — Injury to infant ` 


—Inherent power of Court—High Court. ee 


Per Woodroffe J.—Civil Courts in this country, have, in matters of proce- 
dure, powers beyond those which are expressly given by the Code of Civil 


Procedure, which binds the Courts only so far as it goes. The Code does not 


affect powers previously possessed unless it expressly takes them away It does 
not affect the power and duty of the Courts to act according to equity and 
good conscience in cases for which no express provision is made, 
R The Court has an inherent power to do that justice for the administration 

of which alono it exists, e 

Per Curiam.—An appellate Court haying seizin of an appeal has power to 
make an order staying proceedings in a lower Court pending the hearing of the 
appeal to that Court. The power to stay proceedings is ancillary to the power 
of the appellate Court as the appellate authority to reverse the order of the 
inferior Court. 

Mussamnt ‘Brij Cuomaree v. Ramriok Dass (1), Bal Kishen v, Khugnu (2) 
referred to. 

The High Court has power, pending an appeal before 1t against an order 
appelnting a guardian of an infant under the Guardian and Wards Act (VIII 


. up m 
* Civil Rule No. 3093 of 1905, against the ogder pÈ Mr, Ezochiel, District 
Judge of Rungfur, dated the 95th July 1905. 

. 


(1) (1901) 8 C. We N. 781. (2) 1921) I n. 8. 31 Cale, 722. 
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af 1890), to stay proceedings in the lower Court for the carrying out of the 
order appealed against. . 
` The High Court, as an appellate Court, has the power*to make an inter- 


locutory order appointing an ad interim guardian. 


Per Mookerjee J.—The appellate Court, when it hears the appeal is com- 
petent to make, in substitution for the order passed by the inferior Court, such 
an order as in its opinion, ought to have been passed by that Court ; atfd as 
‘ancillary to the power which the appellate Court thus possesses of appointing a 
proper person as guardian, it possess also the power to appoint a temporary 
guardian during the pendency of the appeal. The Court in an appeal grom 
the final order, has in this respect the same power which has been expressly 
conferred upon the Court of first instance, " 

Pasupati Nath Bose v. Nanda Lal Bose (1) referred to. 

Such power may be exercised, even though no statutory provision has 
been made for it. When a party has got en order in his favour from, the lower 
Court, he is entitled te rely upon that order and thus to throw the onus, upon 
tho party apptaling against that order, of satisfying the superior Court ns io 
why that order should not be immediately carried into effect and why a 
temporary guardian should be appointed; and if a ratisfactory case is made 
out by him the High Court will interfere and order that the status quo should 
not be disturbed during the péndency of the appeal. 

Quaere—Whether Bec. 645 of the Civil Procedure Code applies to an 
application for the stay of proceedings jn the lower Court under an order 
appointing a guardian of an infant. 

Pasupati Nath Bose v. Nanda Lal Bose (1) referred to. 


Rule obtained by the Applicant. 

Application "for stay of an order appointing a guardian 
under Act VIII of 1890 (Guardian and Wards Act), and for 
an order for appointmént of à temporary guardian ad litem. 

The facts of the case appear fully from the judgments. 

Mr. A. Chaudhuri and Babu Priya Nath Sen for the Peti- 
tioner. i . 

Babus Nilmadhab Bose, Mohini Mohan Chahravartt and 
Charu Chandra Dey for the Opposite party. — - x 

C. A. V 

The following judgments were delivered by the Court : 


Woodroffe J.—My learned brother has, in the judgment he 
is about to deliver, fully stated the facts of the case. The argu- 
ment on the law has taken the form of an objection to jurisdiction. 
The question is however not one so much of jurisdiction as of the 
powers this Court possesses in respect of a subject matter which 
by reason of the appeal has been submitted to its iurisdiction. "(1t 
seems to have been pe in this as in some other cases which 


* (Œ Gor) L L. R, 28 Calo. 734. * 
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CIVIL. According to the Mitakshara law of succession which, it is 
1908. conceded, would govern the parties, if Lachman Singh died 
Panolfanan Singha intestate, the unmarried daughter Panchi would be entitled to 
5 Roy the whole estate in preference to her married sisters, It is alleged, 


Dwarka Nath Roy. however, by Dwarka Nath that Lachman Singh left a will of 
Mookerjee Z which probate was. taken out by Sasikala; under this" will, ` 
— Sasikala took a life-interest jn the estate, and the daughters, 
. Rubject to such life-estate, tooke««n absolute interest in equal 
shares, It is further alleged that Sasikala herself execufed a 
will making various dispositions of the properties which she 
possessed, After the death of Sasikala, Dwarka Nath, his wife 
Kanaklata, and his brother-in-law Jogendra, applied, on the 28th 
April, for Letters of Administration with the will annexed to the 
estate of Lachman Singh ; thereupon, the present petitioner, who 
is the sister's son of Lachman Singh, presented an application on 
behalf of the infant Panchi ‘for revocation of ‘the probate of the 
“will of Lachman Singh, alleging that it was a forgery. Onthe 
4th May, Dwarka Nath and others applied for probate of the 
will of Sasikala, to which caveat was entered on behalf of the 
infant Panchi. During the pendehcy of these proceedings, on the 
26th April 1905, the present petitioner Panchanan applied to the 
District Judge under Act VIII of 1890, to be appointed guardian 
of the infant, afd on the same date similar applications were made 
by Kanalelata and Dwarka Nath. Shortly after, four other appli- 
cations for the same pyrpose were presented to the District Judge 
by different relations of Lachman and Sasikala. While all these 
applications were pending before the District Judge, on the 19th 
. June he appointed one Jogesh Chandra Mazumdar as an ad tnterin — 
guardian under Sec. 12 of Act VIII of 1890; but as various 
. ámputations were made against him, in consequence of which he 
declimed to act, the District Judge, on the 1st of July, appointed 
Ganga Nath Roy, a retired Deputy Magistrate, to act as ad interim 
guardian. On the 25th July, the District Judge appointed 
«Dwarka Nath as guardian, and the application of Panchanon was 
dismissed. By this order, Dwarka Nath was appointed guardian 
only of the person and the moveable property of the infant. It 
is stated on behalf of Dwarka Nath, that he did not seek to be 
appointed guardian of the immoveable property of the minor, 
because a guardian cannot be appointed to the estate of a minor 
co-parcener of a joint Mitakshára family ; it is ale ed, however, 
on behalf of the presdht petitioner, with some plausibility, that 
the real reason why Dwarka Nath does not seek to be appointed 
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guardian of the. immovable property of the infant, is that under CIVIL. 
the alleged will of his father-in-law, he claims to be entitled to 1905. ý 


possession of the whole estate as executor after the death of his. Pusehocns Singha ° 
mother-in-law. On the 4th August 1905, the petitioner preferred * . Roy 7 
two appeals to this Court against the orders of the District Judge Dwarkff-Nath Roy. 


rejecting his application for appointment as guardian and appoin: Mookerjee J. 
ting Dwarka Nath as guardian of the infant. On the 24th August, Eu 


upon the application of the appellant, the Rule now under con- 
sideration was issued in the following terms : "Let the record be 
sent for, and a Rule issue calling on the opposite party to show 
cause why, pending the disposal of the appeals that have been 
preferred to this Court, the appointment of Babu Dwarka Nath 
Roy as guardian of the minor should not be stayed, and why, 
in the meantime, the temporary guardian Babu Ganga Nath Roy, 
previously appointed by the District Judge, should not continue 
to have charge of the person and property of the said minor; 
In the meantime, and pending the disposal of the Rule, let the 
said Babu Ganga Nath Rey be appointed temporary guardian - 
of the said minor, if he is willing to act as such." We are infor- 
med that as soon as the order of the 2sth July was passed by 
the District Judge, Dwarka Nath Roy furnished the necessary 
security and took over the minor from the custody of the tem- 
porary guardian Ganga Nath Roy, but that upon the service of 
the Rule issued by this Court upon Dwarka Nath, he has restored 
the minor to the custody of Ganga Nath, and she is now under 
his charge. 

Babu Nilmadhab Bose who has appeared to show cause 
against the Rule on behalf of Dwarka Nath, has argued that the 
Rule, as also the ad interim order, ought to be discharged on three . 
grounds, namely, first, because this Court has no jurisdiction to’ 
stay the execution of the order of the District Judge appointing 
Dwarka Nath as guardian ; secondly, because this Court has no 
jurisdiction to appoint a temporary guardian during the pendency 

e of the appeals which have been preferred to this Court ; and 
thirdly, because, assuming that this Court is competent to make 
an order for stay of proceedings and the appointment of a 
temporary guardian, sufficient grounds have not been established 
to justify the exercise of such jurisdiction. 

In support » his first contention, it is argued by the learned 
vakil for the opposite party, that the only section of the Civil 
Precedure Code under which a Court of appeal has jurisdiction to 
stay proceedings, is section 545, which, by its very terms, is 


34 
eo 
OIvVIL, « 
1905. 
—— 
Panchanan Singha 
Roy . i 
v.. 
Dwarka Nath Roy. 
Mookerjee J. 


THE CALCULTA LAW JOURNAT, [ Vor. TIT. 


limited to execution of decrees, and is, consequently, inapplicable 
to the matter in hand. It is suggested that the appeals which 


"have been preferred to this Court are appeals, not against decrees, 


but against orders which, but for section 47 clause (a) of Act VII 
of 1890, would not be appealable. In my opinion, it is yot 
necessary to consider whether section 545 is applicable to a case of 
this description, although having regard to the observations of 
Maclean C. J. in Pasupatt Nath Bose v Nanda Lal Bose (1) she 
question is at least open to contention. It appears to me to be 
quite clear that this Court has power to stay all proceedings that 
may be taken in pursuance of the order of the Court below, on 
the broad ground that the Court which has seizin of the appeal 
can make an order staying proceedings pending its hearing. 
This doctrine has been recognised by this Court in the cases of 
Mussamat Bry Coomaree v Ramrick Dass (2) and Bal Kishen 
Sahu v Khugnu3). In the first of these cases, it was held that 
before an appeal has been preferred against an order made by a 
Court, it has an inherent power to stay, under proper circums- 
tances, the drawing up of its own ørder, or to suspend its opera- 
tion, if the necessities of justice 'so require. It was further 
pointed out that, after an appeal has been preferred, the appellate 
Court has powersto stay proceedings, if it is satisfied that there is 
a danger*that the appeal, if successful, is likely to be infructuous 
if proceedings are not stayed meanwhile. In support of this 
latter proposition, reliance wds placed by the learned Judges upon 
the cases of Polini v. Gray (4) and Wilson v Church (5) which are 
authorities for the proposition that where an unsuccessful party 
is exercising an unrestricted right to appeal, it is the duty of the 
Court in ordinary cases to make such order for staying proceedings 
undes the judgment appealed from as will prevent the appeal, if 
successful, from being nugatory, because, as Sir George Jessel M. 
R. put it, the principle which underlies the exercise of this 
jurisdiction by the Courts is that the ultimately successful party is 
to reap the fruits of the litigation and not obtain merely a barren 
success. It is obvious that if this principle was rightly held to be 
applicable to the cases then before the Court which related to the 
distributjon of funds in Court, it ought to apply with much 
greater reason to a case ofthe description now before us, where 


irremediable injury might possibly be done to. a inor, -if she is 


: ` 
(1) (1901) I. L. R 28 Calo. 73+ (780). (2) (1801) 5 C. W. N. 781.6 
(3) (1904) I. L D. 81 Cale 722 (4) (1879) 12 Ch. D. 488. 
(5) (187) 12 Ch. D. 454. 
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placed in the custody of an improper person, during the pendency 
ef the appeal. Jt is conceded that this Court, when it hears the 
appeal, may set aside the appointment made by the District Judge, 
but it is strenuously contended that as there is no power expressly: 


conferred upon this Court to stay proceedings in the Court below, * 


this Court ought not to assume a power which has not been 
conferred upon it by Statute. In my opinion this argument is not 
well founded ; the power to stay proceedings is ancillary to the 
paver of this Court as the appellate.authority to reverse the 
order of the inferior Court. Without such power, the exercise 
of our appellate jurisdiction might in many instances prove 
infructuous. As regards the argument that there is no express 
statutory provision on the subject, I need only referto a well 
known passage from Domat's Civil Law, Chapter XIT, Sec. XVII 
(Cushing's Edition, Vol I p. 88), which is quoted with approval by 
(Sir Barnes Peacock C. J. in his judgment in the Full Beach case 
of Hurro Chander Roy Chowdhury v. Sooradhonee Debra (1)? "Since 
Laws are General rules, they cannot regulate the time to come, so 
as to make express provision against all inconveniences, which 
are infinite in number, and that their dispositions should express 
all the cases that may possibly happen; but, it is only the 
prudence and duty of a lawgiver to foresee the most natural and 
most ordinary events, and to form his dispgsitions in such a 
manner as that, without entering into the detail of the singular 
cases, he may establish rules common to them all, by discerning 
that which may deserve either exceptions or particular disposi- 
tions. And next it is the duty of the Judges to apply the laws, 
not only to what appears to be regulated by their express disposi- 
tions, but to all the cases where a just application of them may be 
made, and which appeared to be comprehended either within the 
‘express sense of the law, or within the consequences that may "be 
gathered from it. "JI entertain no doubt whatever that as we have 
seizin of the appeal, we have power to make an order staying 
proceedings pending its hearing. The first ground upon which 
the Rule is opposed consequently fails, and must be overruled, 

In support of his second contention, namely, that this Court 
las no jurisdiction to appoint a temporary guardian during the 
pendency of the appeals preferred by the petitioner, the learned 
vakil who appears to show cause has relied upon section 12 of 
Act VIII off890, which provides that the Court may make such 

, order for tthe temporary custody and protection of the person or 


(1) (1868) B. L. & Sup. vol. 985; 9 W. R 402 


25 


i CIVIL. ° 
* 1905. 
—— 
Panchanan Singha 
. Roy 
r é 
Dwarka Nath Roy. 


e-——— 
AMookorjec J. 


86. : THE CALCUTTA LAW JOURNAL. (Vor. IIT. 


e  CIvig. property bf the minor as it thinks proper. He has argued that 
1906. * the “Court” referred to in this section is, as is pointed out is 

e 
Panchanan Sing section 4 of the Act, the District Court having jurisdiction 
Boy, to entertain an application under the Act for an order appointing 


Henkes Nata Roy, or declaring a person to be a guardian, and that consequently 
Mookerjes 7. Sec. 12 does not confer upon the High Court as a Court of Appetl, 
—- any power to appoint a temporary guardian. In my opinion, this 
contention is not well founded. Segtion 47 of Act VIII of 1890, 
which provides in cl. (a) that an appeal shall lie to this Court frém 
an order made by a District Court under Sec. 7 appointing or 
declaring or refusing to appoint or declare a guardian, does not 
define the extent of the powers of the Appellate Court. It is not 
necessary for our present purposes to determine whether the 
Appellate Court, in every respect has the same powers and 
may perform the same duties as are conferred and imposed on the 
Court of original jurisdiction, a principle which is recognised by 
Sec. 582 of the Civil Procedure Code. But it appears to me to 
be quite clear that the Appellate Court, when it hears-the appeal, 
- is competent to make, in substitution for the order passed by the 
inferior Court, such an order as, in its opinion, ought to have been 
z passed by that Court. In other words, to take the case now before 
us, if this Cotirt, when it hears the appeal, is satisfied that A and 
not B ought to haye been appointed guardian of the minor, it 
will be competent for it to appoint A as such guardian, As 
ancillary to the power which the appellate Court thus possesses of 
appointing a proper person as guardian, it possesses also the 
power to appoint a temporary guardian during the pendency of 
the appeal. The object to be attained by the appointment of a 
temporary guardian, whether such appointment is sought to be 
made during the pendency of the proceedings in the Court of 
first instance, or during the pendency of an appeal to this Court; 
is precisely the saine, namely, the temporary custody and protec- 
tion of the person or property of the infant. Ifthe Court of first 
instance can exercise such a power, it would be unreasonable to 
hold that the Court of appeal also may not exercise a similar 
power. This doctrine was recognised by this Court in the case of 
. Pasupati Nath Bose v. Nanda Lal Bose (1, where Maclean C, J. 
l held that during the pendency ‘of an appeal from an order in 
* execution proceedings, this Court has quite as much power to stay 
proceedings as the Lower Court«itself had when théygroceédings 

Y 


(1) (1901) I. L. R. 98 Calo. 784. — * 
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were before it. To put the matter in another way, the appoint- 
mént of a temporary guardian by a Court is merely the exercise 
by it, for a limited time and purpose, of its wider power to appoint 
a guardian during minority ; and as it cannot be disputed that the 
Appellate Court has power to appoint a guardian of the latter 
descfiption in reversal or modification of the order of the Court of 
first instance, the power of the two Courts to appoint a temporary 
guardian stands upon precisely the same footing. The second 
groufd urged against the Rule tannot, thérefore, be sustained. 
The third ground refers to the merits of this application. 
No doubt the opposite party has got an order in his favour upon 
which he is entitled to rely, so as to throw the onus upon the 
petitioner of satisfying us why that order should not be immedi- 
` ately carried into effect, and why a temporary guardian should be 
appointed. Ido not wish to prejudge the appeal or to place the 
opposite party in a position of disadvatage when the case comes 
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to be heard. But I am satisfied that having regafd to the allega- 


tions of neglect, if not ill treatment, of the minor,.and having 
regard further to the undoubted conflict of interest between the 
infant on the one hand and Dwafka Nath on the other, concerning 
the validity of the alleged wills of the father and mother ‘of the 


girl, it is necessary that the Status guo should not be disturbed ' 


during the pendency of the appeals preferred *to this Court. 
I have no doubt whatever that the continuance of the ttthporary 
guardian will in no way prejudice the infant, while there are good 
grounds forthe contention of the appellant that if immediate 
effect be given to the order of the Court below, it may not be 
beneficial to the minor. 

Under these circumstances, the Rule is made absolute, and 
it is hereby directed that pending the disposal of the appeals 
preferred to this €ourt, the appointment of Babu Dwarka Nath 
Roy as guardian of the minor Panchi Barmani be stayed, and that 
meanwhile, the temporary guardian .Babu Ganga Nath Roy, 
previously appointed by the District Judge, be appointed 

"temporary guardian and do continue to have the charge of the 
person and property of the minor. The appellant must undertake 
to expedite the hearing of his appeals with all reasonable despatch, 

The costs of this Rule will be costs in the appeals. The hear- 
ing fet is assessed at five gold mohurs 


B. M. 4 ! Rule made absolute. 


. 
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CRIMINAL REVISION. 


Before Mr. Fustice Woodroffe and Mr. Fustice Mookeryee. 
DAEM SARDAR i 


v. 


. BATU DHALI* ? 

Code of Criminal Procedure (Act V of 1898) Seo. 108— Offence relating 
to marriage—Bigamy— Cognizance of offence—" Person aggrieved,” meaning , 
of — Person competent to institute and* Carry on proceeding—Father of a 
lunatic, whose wife has been married a second time, if an aggrieved 
person in tho legal sense—Penal Code (Act XLV of 1860) Seo. 494. 


It is impossible to lay down any inflexible rule for determining in every 
case whether the complainant is a person aggrieved by the offence alleged within 
the meaning of section 198 of the Code of Criminal Procedure; it must be 
" determined in eaeh case according to its own circumstances whether the com- 
plainant can be eaid to be in a legal sense a person " aggrioved, 

Where the complainant is the head of hig family, his son is a lunatic and 
his daughter-in-law had been living under his protection and an allegatiow is 
made that she was taken away to the House of her father and subsequently 
married to another person, the offence, if true, seriously affects his reputation 
and status in society and the father-in-law is a “ person aggrieved” within the 
meaning of Sec, #98 of the Code of Criminal Procedure and is competent to 
institute the complaint. 

Chotalat'y. Nathabhai (1), Thakur Das v. Adhar Chandra (2) referred to 
and explained, Queen Empress v. Bai Rukshmoni (8) explained 

Por Mookerjes J.—The grievance referred to in the words "person aggriev- 
ed" in Sec. 19g of the Code of Criminal Procedure, does not contemplate any 
fanciful or sentimental grievance; it must be such a grievance as the law can 
appreciate ; it must be a legal grievance and not a stat pro ratione voluntas 


reason. 
. 


Qhotalal v, Nathabhai (1) approved and followed. œ 4 


Application under Sec. 487 of the Code of Criminal Pro- 
cedure. Rule to set aside an order of discharge and to direct à 
further enquiry. . 


The facts of the case appear fully from the judgment, 
Mr. P. M. Guha for the Petitioner. 
No one appeared for the Opposite party. 


*CE Rev. No 838 of 1905 pag the order of Babu Jagat Chandra Bose, 


Deputy Magistrate, Satkhira, dated the 8rd April 1905, aBiemed by A. Ahmed 
Een, District Magistrate, Hpbulna, on the 22nd May 1905. 


a) (1900) I. L. R. 25, Bom. 151. (2) (1901) I „L. R. 82. Calc. 425 * 
. (3) (1886) L I. R. 10, Bom. 340, 


* 
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The decision of the question raised before us turns upon the 
construction of Sec. 198 of the Criminal Procedwre Code, which 
provides that no Court shall take cognisance of an offence falling 


` under Chap. XIX or Chap. XXI of the Indian Penal Code, or 


under Secs. 493 to 496 (both inclusive,) of the same Code, expept 
upon a complaint made by some person aggrieved by such offence. 
Chap. XIX of the Code treats of the criminal breach of contracts 
of service, Chap. XXI deals with defamation, and Secs. 493-9496 
deal with offences relating to marriage, excepting adultery and 
enticing away a married woman, which are covered by Secs. 497. 
and 498, to-which Sec. 199 of the Griminal Procedure Code is 
made applicable. Sec. 199, Criminal Procedure Code lays down 
that no Court shall take cognisance of an offence under Sec. 497 
or 498 of the Indian Penal Code, except upon a complaint made 
by the husband of the woman, or, in his absence, by some person 
who, had care of such woman on his behalf at the time when such 
offence was committed. It is obvious, therefore, that sections 
198 and 199 of the Criminal Procedure.Code impose a restriction 
upon the institution of Criminal proceedings in the case of certain 
specified offences which may be regarded as offences of a private 
Character. As- pointed out by Jenkins C. J. in Chhotalal v. 
Nathabat (1) it would be eminently undesirable that any one 
should have it in his power to drag into a Court of justice offences 
of this sbft, and that this was the possible mischief against which 
it was sought to guard by the provisions of Secs. 198 and 199 
Criminal Procedure Code. But although these two sections are 
founded on the same policy, there is an obvious distinction 
between the phraseology of the two. For, whereas Sec. 199, 
allows a complaint of an offence under Secs. 497 and 498 to be 
preferred only by the husband of the woman, or, in his absence, 
by some person who had care of her on his behalf, section 198 
allows a complaint of an offence specified therein, and therefore of . 
an offence under Sec. 494, to be preferred by any person aggrieved 
thereby. Now, the term “aggrieved” is nowhere defined in the 
Code, nor is there any indication of the kind of grievance which 
may qualify a man to complain. But I agree with Jenkins C. J. 
in his view as expressed in the case of Chhotalal v. Nathabhat (x) 
that “any fanciful or sentimental grievance would not suffice je it 
must be such a grievance as the law can appreciate ; it must be 
what has been termed a legal grievance and not a sta pro rattone 


(17 (1900) F. L, R, 25 Bome 161 (158) ` 
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Voluntas reason.” It is obviously impossible to lay idown any 
inflexible rule for determining in every case whether the com- 


` plainant is a person aggrieved by the offence-alleged ; the answer 


to the question must depend upon the nature of the offence and . 


upon the special circumstances of each case. Thus it has been 
held, and in my opinion correctly, that when the offence charged 
is bigamy on the part of the wife, the husband is undoubtedly. a 
person aggrieved "within the meaning of Sec. 198, Criminal Pro- 
cedure Code; see the Deputy Legal Remembrancer v. Sarna 
Kahmi (1), and Emperor v. Alli (2). These cases, however, do not 


-lay down that when the offence charged is bigamy, none but the 


husband can be the aggriéved person. A case on the other side 
of the line is that of Hmperor v. Imüasan (3), in which it was 
held that the brother of the man with whom the alleged bigamy 
was committed was not a person aggrieved within the meaning of 


the section, and upon the facts stated in the report, it is not easy , 


to see how any other view could have been possibly taken.” “The 
case of Queen Empress v. Bai Rukshmont (4), upon which reliance 
was placed inthe Court below and in which the learned Judges 
held that a complainant, merely as the brother of a lunatic, could 
not prosecute the wife of the latter for bigamy, does not lay down 
any hard and fast rule of law. It appears from the réport that on 
behalf of the accused the broad contention was agvanced that in 
cases of bigamy, the only person that can be said to be aggrieved 
is either the husband or the wife; this, however, was apparently 
not accepted by the Court, and the learned Judges laid down in 
somewhat guarded terms that the complainant merely as the brother 
of the lunatic was not a person aggrieved within the meaning of 
Sec. 198. If, however, the learnedeJudges intended to rule that 
under no circumstances can a brother be an aggrieved person 
within the meaning of Sec. 198, I am unable to assent to, such 
view of the law, which is contrary to the principles laid down by 
the Full Bench in the case of Chhotalal v. Nathabhai (s), and. is 
directly opposed to the decision of this Court in the case of 
Thakur Das v. Adhar Chandra (6). I am not prepared to dissent 
from the view of the law taken in this latter case in which it was 
held that where imputations were made against the character of a 
Hindu lady, a widow, who was residing in the house and under 
the eharge of her Pee having regard to the circumstances and 


(1) (1899) I. E. R. 26 Calc. 386. ` (2) (1902) 


I. L. R. 25 All 209. 
, (3) (1902) I. L R. 26 All. 182. __ (4) (1886) 1. L. R. 10 Bom. 340, 
I. L. R. 33 Cale. 425 


° (3) (1900) I. L: R 35 Bom. ya. (6) (1904) 
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conditiohs under which people live in this part of India, the 
brother was a person aggrieved within the meaning of Sec. 198 
Criminal Procedure Code, and it was competent to a’Court to take 


* cognisance of the offence of defamation upon his complaint. I 
' may point out, however, that the learned Judges assumed that it 


has been held by a majority of the Full Bench of the Bombay 
High Court in Chhotalal v. Nathabhat (1), that only a husband 
éan lay‘a charge of defamation when a wife is defamed. An 
examination of the judgment of the Full Bench will show thatthe ` 
learned Judges of the Bombay High Court did not ldy down any 
such proposition. They held merely that in such a case, the 
husband is a person aggrieved; and the principles which they 
adopt, are perfectly consistent with the view taken by this Court 
in the casa of Thakur Das v. Adhar Chandra (2). I am further 
fortified in the view I take, by the difference in the language -of 


$ Secs, 198 and 199 to which I have already referred ; if the Legis- 


lature had intended that the husband alone of the woman who 
was guilty of bigamy should be competent to institute a complaint, 
Sec. 494, Indian Penal Code might easily have been’ inclüded in 
Sec. 199, instead of in Sec. 198 of the Criminal Procedure Code. 
In the case before me, the complainant is apparently the head of 
his family, his son isa lunatic, and his daughter-in-law had been 
living under his frotection ; his allegation is that she was taken 
away to ‘the house of her father and subsequently married to the 
accused. There can be no doubt that the offence, if true, seriously 
affects, to use the language of Jenkins C. J. in Chhotalal v. 
Nathabhat (1), his reputation and status in society. I must hold, 
accordingly, that the father-in-law, in the circumstances of this 
case, was a person aggrieved®within the meaning of Sec. 198, 
Criminal Procedure Code and was competent to institute the com- 
plaints the case appears to me to be both within the letter and. 
the spirit of the rule. ' 

The order of the Deputy Magistrate discharging the accused 
Batu Dhali under Sec. 209 of the Criminal Procedure Code ànd 
recalling the warrant against the accused Meherjan is set aside and 
he is directed to proceed with the case against these persons 
according to law. The Rule is made absolute. 


M.N.M. * Rule made absolute. 


(1) (1900) 1. L. R. 25 Bom. 151. , (2) (1904) I. L B. 82 Cale, 425. 
(8) (2900) I. L. R. 25 Bom. 161, (154) 
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' Before Mr, Fustice Woodroffe and Mr. Fustice Mookerjee, 
E ^. WAHED ALI 


v. 


EMPEROR.* 


Further enquiry—Notios to acoused, if and when necessary -Reasons for the 
order— Revision by High Court—Mugistrate, duty of— Code of Oriminal 
Procedure ( Act V of 1898) Seo. 437. z 


Ap arder for further enquiry under Sec, 437 of the Code of Oriminal 
Procedure should give reasons for the order; the mere opinion of a Magiatrata 
that there should he a further enquiry in a particular cas» is of no value without 
a statement af his reasons therefor ; and in the absenve of such reasons it is not 
possible for tho High Court to exoreise suoh supervision over the Magistrate's 
proceedings as is necessary. 

The practice of Magistrates not complying with the orders and directions of 
the High Court condemned, i 

It is not ordinarily desirable that a District Magistrate in ordering a further 
enquiry under 820. 437 Criminal Procedure Code should make a detailed 
examination of the evidence and give elaborate reasons which might prejudice 
the trial afterwards; but it is desirable that he should give enough in the shape 
of reasons to shew that his order i$ proper. 

As a matter of law, it is not obligatory on a District Magistrate, before 
making an order for further enquiry, to serve a notice on the accused person, 
but according to the general principle of Criminal jurisprudence, go order pre- 
judicially affecting the accused person should be passed without giving him an 
opportunity of being heard and there is no reason why that Brinciple should not 
be observed in making an order under Sec. 487 of the Code o8 Criminal 
Procedure, 


Revision under See. 439 of the Criminal Procedure Code. 

Order under Sec. 437 for further enquiry, setting aside an 
order of discharge. 

The facts of the case are brieflf these : 

At the instance of one Khidir Singh, a constable, the present 
pefitioner was put upon his trial before Babu Nitya Nando Bhur, 
Sub-divisional Magistrate of Uluberia on a charge under Sec. 353, 
Indian Penal Code, the case for the prosecution being that the 
petitioner along with others had assaulted the said constable and 
deterred him from arresting a woman for whose arrest a warrant 
lad been issued by the Suburban Police Magistrate of Alipur. 
The petitioner denied the charge and the Sub-divisional Officer 
after recording the evidence for the prosecution discharged the 


* Criminal R on No. 877 of 1905 against the order of H. T. S. Forrest 
Esq. District Mgfistrate. Howrah, dated the 5th August, 1905, setting aside the 
order of Babu Nityanundo Bhur, Subdivisional Officer, Uluberia, dated the 
3r December, 1904. , f 
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accused on the 3rd December, 1904. "Thereafter the District 
Magistrate of Howrah without any notice to the accused ordezed 
on the goth March 1905 a retrial of the accused." Against this 


- order of retrial, the accused moved this Court and obtained a Rule 


(Criminal Revision No, 43 of 1908) which was ultimately made 
absolute by Pargiter and Woodroffe JJ. and the Magistnate’s 
order was set aside on the 22nd June, 1905 in these terms ;— 
V As regards the first (ground) it is quite true that as a matter 
of law, it is not obligatory on the District Magistrate to sarve 
a notice on the accused person before ordering a retrial, but it 
has been laid down that according to the general principle of 
Criminal Jurisprudence no order prejudicially affecting the accused 
person should be passed without giving him an opportunity of 
being heard: and in this case, there appears to have been no 
reason why that principle should not have been observed.” 

u With regard to the second reason” their Lordships’ obser- 
vations are quoted in the present judgment of this Court and 


itis not necessary to recapitulate them ‘here. Their Lordships 


however observed that if the Magistrate considered it necessary 
to proceed, he should proceed accqrding to those directions. The 
District Magistrate thereupon passed the order directing a further 
enguiry as Bet out in their Lordships’ judgment in this case and 
against this order the accused moved this Court and obtained 
the present Rule. 

Babu Monmotha Nath Mukherjee for the Petitioner. 

No one appeared for the Opposite party. 

The judgment of the Court was delivered by 

Woodroffe J.—In this case the accused was charged with 
an offence under section 353 Qf the Indian Penal Code. The 
matter was brought before the Sub-divisional Magistrate of 
Uluberia .who after considering tbe case discharged the accused. 
Thereafter, the District Magistrate of Howrah ordered a retrial 
of the petitioner before Babu Jnan Sankar Sen, Deputy Magis- 
trate of Howrah. His order was dated the 20th March 1905, 
and was in the following terms: ‘Under section 437 Criminal 
Procedure Code, I set aside the order of discharge and direct 
the retrial of the case before Babu Jnan Sankar Sen, Deputy 
Magistrate." No reasons were given for the order. Thereafter 
the petitioner applied to this Court and obtained a Rule calling 
upon the District Magistrate to show cause why his order o. 
the 20th March 1905 should not be set aside on thè ground, first 
that the order was made without any notiee to the applicarft 
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-~and, secondly, that the order, inasmuch as it gave no "reasons, 
was not according to the law. A preceding Bench of this Court, 
upon that Rule and with respect to the second of the grounds 


then taken with which alone we are now concerned, observed ° 


as follows: "With regard to the second reason we would say 
thdt undoubtedly it is not ordinarily desirable that a District 
Magistrate in ordering a further inquiry under section 437 should 
make a detailed examination of the evidence and give elaborate 
rea8ons, because that might prejudice the trial afterwards. But 
it is desirable that he should give enough in the shape of reasons 
to show that his order is proper.” The Rule was accordingly 
made absolute on both the grounds and this Court set aside the 
order of the District Magistrate directing him, if he should 
consider it necessary, to proceed to do so accordjng to the 
directions contained in the judgment of this Court. The District 
Magistrate, however, thereafter passed an order in the following 
terms: “Iam of the opinion that the evidence on the récord 
is amply sufficient to justify the framing of a charge and I think 
that the lower Court should have framed a charge ; under 
section 437 Criminal Procedure Code I set aside the order of 
discharge and direct a retrial of the case before Babu Jnan 
Sankar Sen, Deputy Magistrate.” This order was passed on 
the sth August 1905. It is to be observed that notwithstanding 
the directions contained in the judgment of this Court, the 
District Magistrate of Howrah has given absolutely no reasons 
for the order which he passed. In the first place neither is the 
opinion of the Magistrate „f value- without a statement of his 
reasons therefor nor in the absence of such reasons is it possible 
for this Court to exercise such supervision over the Magistrate's 
proceedings as is necessary. : 
* Prom the records it would appear that the order of 
the District Magistrate of Howrah of the 2oth March 
1905 was passed not „upon a consideration of the evidence 
by*himself but upon a report submitted by the Joint Magistrate 
of the same date stating that “this was another case of 
discharge in the Court of the Sub-divisional Magistrate of 
Uluberia and that he (the Joint Magistrate) had been 
through the papers and that in his opinion the order was wholly 
unjfistifiable." 
Possibly yit was for this redson that the District Magistrate 


gave no grounds for the order he first made. If so it was all the | 


more necessary that he should personally satisfy himself as to 
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the propriety of the order he passed and sete. in obedience á 
to the directions of this Court, me reasons fore his being so 


satisfied.. 


We regret to say that the District Magistrate has not treated 
the order of this Court with respect. Had he done so and giyen 
reasons for his order it is possible that we might have considered 
it justified by the circumstances. But as he has not, we make 
the Rule absolute and set aside his order ee a further trial 
of the case. 


M. N. M. Rule made absolute. 


. APPELLATE CIVIL. 


Before Sir Prancis W. Maclean, x.c1x3., Chief Justice and 
Mr. Justice Mitra. 


BEJOY CHAND MAHATAP 
] .9. 
*  ATULYA CHARAN BOSE.* 


Putni Sale, setting easide of— Irregularities in publication — Putni Regulation 
e e (VIII of 1819) Section 8 cl. (2) and Seotion 10. 

A sale under the Putni Regulation cannot stand if the provisions of that 
Regulation are not strictly complied with. Having regard to the gecond clause 
of section 8, it is the original petition and the original notice which ought to 
be stuck up and not certified copies of the sdme. 

According to section 10 the lots are to be given in order in the notice. Omis- 
sion to comply with any of the aforesaid provisions amounts to an irregularity. 

: It is also an irregularity to stick up the notice every day at 10 A.M, and 
take it down at 6 P. M. and not to stick it up at all on Sundays, inasmuol as 


section 10 would seem to imply that the notice is to remain stuck up until it 
Should be taken down at the time of the sale. 


Appeal by the Zemindar, defendant No. 1 
Suit to set aside a Putni sale and for recovery of possession. 


The facts appear fully from the judgment. 

Babus Basanta Coomar Bose and Shorosht Charan Mitra for 
the Appellant. 

Babus Nilmadhab Bose, Pramatha Nath Sen, J'oygopal Ghosha 
ana Sarat Chandra Basak for the Respondent. AY 


peal from Original Decree No. 102 of 1908 against the decree, ot 


Babu 4 idhan Chatterjee, Babee Judge, Hooghly, dated the 20th 
December 1902, 


Vor, IE] HIGH OQURT. 


The judgment of the Court was delivered by 
* Maclean C. J.—This is a suit to set aside the sale ofa 
Putni tenure held under the provisions of Regulation VIII of 


1819. The plaintiff's case was that the provisions of the Regu- : 


lation had not been complied with, that there had been several 
irrefularities in connection with the publication of the petition 
and the notice: and that, consequently, by reason of those 
irregularities the sale could not stand. 

*If we are with the plaintiff in the view that there were these 
irregularities,—and the court below is with him in this matter,— 
then it. could not be successfully disputed that the sale could not 
stand, and it would be unnecessary to go into the other points 
which have been raised. It seems to me, upon the eyidence, that 
the view taken by the Court below as to the publication«nd service 
in the Collector's Cutchery is correct, and that in connection 
with that publication and service; the evidence establishes that 
there were important irregularities. I will cónfine myself to 
the case of the service at the Collector's Cutchery. The second 
clause of section 8 of Regulation VIII of 1819 lays down spe- 
cifically what is to be done,-and it has been decided both by 
the Privy Council,and by this Court that, if the provisions of 
that Regulation are not strictly complied with, the sale cannot 
stand. It is ‘clear from that clause that, onethe rst day of 
Bysack, the zemindar should “present a petition to the Collector 
containing a specification of any balances that may be due to 
him on account of the expired year, from all or any taluqdars 
or other holders of an interest of the nature described in the 
preceding clause of the section, and that the same," that is the 
petition, should then, “be stuck up in some conspicuous part 
of the Cutchery with a notice, that if the amount claimed be not, 
paid before the 1st of Jaith following, the tenures of the defaul- 
ters will on that day be sold by public action in "liquidation." 
Now in this case the original petition, as far as I can make out, 
does not seem to have been stuck up at all What seems to 
have been stuck up, was Exhibit C, which purports to haye been 
a certified copy of the petition. At any rate, there is no proof 
that the original petition was ever stuck up. Our conclusion is 
that it was not. So also as to the notice. Having regard to the 
provisions of the second clause, it is the original petition and 
the origihal netice which ought to' be stuck up, for section I0 
of the PUN Ead says that, at the time of the sale, the notice 
previously stuck tp in the Cutchery "shall be taken down," 
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apparently meaning the notice stuck up in some, conspicuous part 
of the Cutchery as provided in clause 2 of sectjon 8 which; I 


think, means the notice itself, and'not a copy of it. This, then, 


was a material irregularity. 

There was another irregularity. The notice was stuck up 
only until the 14th May, although the saledid not, in fact, take 
place until the 15th, This was in contravention of section 10. 

“Again, if we look at section 10, we find it provided that 
when the notice previously stuck up shall be taken down, the 
lots shall be called up successively in the order in which they 
may be found in that notice.” The notice, apparently, contained 
no such order as to the lots and was consequently not in the 
proper form. - Í l 
` Further the evidence in the case shows thatthe petition and 
the notice were stuck up every day at 10 A.M. and taken down 
at 5 R.M. and that they were not stuck up at all on Sundays. 
There is nothing in the Regulation to justify this procedure : on 
the contrary section 10 would seem to, imply that the notice is 
to remain stuck up until it should be taken down at the time 
of the sale. 

It is unpecessary, in the view we hold, to go into the question 
whether there was sufficient publication at the Cutchery of the 
Zemindar, or upon the land of the defaulter, though this is very 
doubtful*dpon the evidence. The irregularities to which we have 
referred, are sufficient to vitiate the sale: for the provisions of 
the Regulation appear to have been seriously disregarded. 

A preliminary objection was taken by the respondent to the 
effect that, as the auction-purchaser and the other co-sharers 
were not made parties to this appeal the appeal could not 
proceed. Itis unnecessary to go into that qustion as we have 
dealtewith the case on the merits. x 


The appeal must be dismissed with costs. 
Mitra J.—I am of the same opinion. 


a =, Le C, * Abpeal dismissed. i 


Vor. III.] ' HIGH COURT. 


Before Mr. Justice Ghose and Mr. Justice Holmwood. 
. NURUDDIN 
. T v. 
MUSSUMMAT CHENURI AND OTHERS.* 


e 
Mahomedan Law—Divoroe by the wife, conditions of —Kabinnama, clause in, 
validity of—Condition emanating from the husband—Restitution of om- 
jugal right, suit for, by the husband, : 
. 
A condition in a kabinmama empowering the wife to pronounce talah, on 
the failure of the husband to deliver certain ornaments to her on demand, is 
valid, even though the condition emanated from the husband when insisted 


upon by the wife.. 
Hamidoolla v. Faiswnnissa (1), Meer Ashruf Ali v. Meer Ashad Ali (2), 
and Badarannissa v. Mafiattala (3) followed. 
Appeal by the Plaintiff. 
Suit for restitution of conjugal rights by husband, 


The plaintiff appellant sued the defendant respondent for 
restitution of conjugal rights as his lawfully married wife. The 
defence was that at the time of the marriage an agreement 
kabinnama was executed between the parties, under the terms 
of which the wife was entitled to divorce her huskand on his 
failing to fulfil certain conditions, and that such a contingency 
having happened, she had pronounced talak with® all due forma- 
lities, and therefore the suit would not lie. The clause in the 
habinnama which contained the condition referred to was as 
follows :—" On the Bibi's demanding the said ornaments I will 
make them over to her. If I fail to do so, she may pronounce 
talak” The first -Court gave the plaintiff a decree, which was 
. however reversed by the first Appellate Court, which based its 
decision on the condition in the 4abinnamah. . 

In second appeal it was argued on behalf of the phintiff 
that as the condition in the Aadinnamahk emanated from the 
husband, it could not be enforced by the wife under the Maho- 
medan Law. : 

Moulvi Syed Shamsul Huda for the p 


Babu Monmohan Dutta for the Resp ndent. 


L 


* Appeal from Appellate decres No. 579 of 1903 against the decree of 
W. J. Reid Esq„ Subordinate Judge of Sibsagar, dated the 12th January 1903, 
reversing that gf Babu Radhakanta Hahdiyai, Munsif of Golaghat, dated the 
21st June 1902. 
* (1) Q882) L L. E,8 Calc. 827. (2) (1871) 16 W. R, 260. 
(8) 0871) 7 B. L. R. 442. , 
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The following judgment was delivered :— 


Ghose J.—This appeal arises out of a suit fog restitution" of 
conjugal rights. The suit was by a Mghomedan husband. The 
defence was to the effect that, under stipulation entered into 
between the husband and the wife at the time of their marriage, 
which was contained in a kadbinnama executed by the husband, 
she had divorced the husband and that, therefore, the plaintiff was 
not entitled to obtain the restitution he had asked for. The lower 
appellate Court has given effect to this defence, and has actord- 
ingly dismissed the suit. The Subordinate Judge has found that 
the defendant, the wife, complied with the terms, or rather the 
conditions contained in the £abzmzama, and proneunced a talak 
with sufficient formalities to constitute a divorce. He uses the 
expression, "conditional divorce. We do not understand what 
the Subordinate Judge means by using the word "conditional." 
We take his judgment to amount to this that the zalak was such 
as fo constituté a good divorce, and upon which the wife was 
entitled to rely in resisting this action. The learned vakil for the 
husband, the appellant before us, ha$ contended, ‘relying upon 
certain passages in Bailey's Mahomedan Law, that the condition 
mentioned in the Aaó:nnama in question being a condition which 
emanated fróm the husband, and not from the wife, it must be 
regarded as unlawful and, therefore, the divorce was inoperative. 
On looking, however, to the passages upon which the learned 
vakil has relied, it would appear that all that is laid down is if 
the condition itself is imposed by the wife, and the husband 
accepted it, it is lawful, and that, in such a case, it would be 
competent to the wife to divorce the husband. No doubt, in this 
particular case it may be said that the condition stated in the 
kabinnama emanated from the husband; but on looking at the 
docurgent as a whole, we cannot but hold that the condition was 
such as was insisted upon by the wife, a condition, amongst others, 
upon which the contract of marriage itself was entered into 
between the parties. 

'The question which has been raised in this case seems to have 
been discussed in some of the cases which have been brought to 
our notice in the course of the argument. In the case- of Hami- 
doolla v. Faizunissa (1) where the husband in the kabinnama 
executed by him gave a power to his wife to divorce hefself 
according to the form prescribed by the Mahomedan, law; it was 


(1»882)1.1. R. 8 Oale, 827. — * 4. ° 


. Vor. I]1.] /—— BÍGH count. 


held that one of the conditions in the kabinnama being that the 
wiff should haye power to divorce her husband under certain 
contingencies, and she on the occurrence of such contingencies, 
having exercised such power of divorce, it was binding upon the 
parties, and that the husband was not entitled to obtain restitution 
of conjugal rights. The same view seems to have been adopted in 
the cases of Meer Asruf Ali v. Mir Ashad Ali (1) and 
Badarannissa Bibi v. Mafiattala (2. And we ovserve that, 
Mr. Wilson in his Digest of the Mahomedan Law at p. 167, states 
the law as follows :—" A stipulation on the:part of the wife that 
she shall be allowed to divorce herself in certain contingencies is 


valid, at all events if the contingencies specified are such as would 


render the step a reasonable one. It seems to be immaterial. 
whether such an agreement is anti-nuptial or post-nuptial." 
Mr. Amir Ali, in his book on Mahomedan Law Vol. II at p. 431, 
expresses the same view. 

Upon all these grounds, we think that it was quite in’ the 
power. of the parties to impose the condition, which was one of 
the conditions, upon which the marriage took place; and if the 
wife acting upon such a condition exercised the power of divorce 
upon the contingencies which occurred, we do not see why .the 
divorce should not be given effect to. It was agreed Between the 


parties that the husband should give to the wie certain gold 


ornaments; and it was stated in the habinnamah that 4# on the 
Bibi's demanding the said ornaments, I will make them over to 
her. If I fail to do so, she may pronounce falak.” It appears 
upon the evidence to which our attention has been ‘ called—evi- 
‘dence given by the lady herself—that for some little time there 
was a discussion about the delivery of these ornaments and that 


the wife on certain occasions demanded these ornaments from the, 


husband. The husband did not deliver the same, whereupop the 
wife pronounced /2/a4. 

The learned vakil for the appellant has, however, called out 
, our attention to the evidence of some other witnesses, called by the 
appellant, which would seem to indicate that, upon the occasion 
on which the ¢a/ak was pronounced by the wife, the husband said 
` that if his mother should agree to make over the ornaments to 
her, he would do so. * But we do not understand that that is the 
evidénce which was accepted by the Court of appeal below. But 
even if it were so, we think that, having regard to the antecedent 


* 1) (te7ly 16 W. R. 260. (2) (1871) 7 B. L, R. 412. 
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CIVIL. - circumstances which had occurred, namely, that for some time 
1905. there was a great deal of haggling, so to say, about the ornaments, 
Nuruddin and when the husband went over to the house of the wife’s 
v. - parents to bring her back to his own house, the-wife demanded 
Museorimat * . the ornaments, and upon his failing to give them she pronounced 
EU: her alak. The.contingency which was contemplated beffveen 


the parties when the marriage took place having arisen, the wife 
was competent to rely upon the condition, which was imposed 
by her and accepted by.the husband, and to pronounce a divorce. 

We think there is no just reason to interfere with the judg- 
ment of the lower appellate Court in this case. The appeal is 
accordingly dismissed with costs. - 


H. S. Appeal dismissed. 


Before Mr Justice Brett and Mr. Justice Mookerjee. 


OVID. 
— UMATARA GUPT A 
1904. 
kaar wp jt 
July 6. 
ware UMA CHARAN SEN AND orHERS.* 
Transfer of Rroperty Act (IV of 1882) Sec. 13—Sale for arrears of reronwe— 
Charge on sale proceeds— Revenue Sale Law (Act XI of 1859) See. 64— 
Limitation Att (XV of 1877), Soh, IT. Arts. 116, 120, 132. 

Wher An estate is sold for arrears of revenue, the mortgage of a share of 
such estate executed between the date of default and the date of sale is invalid 
as against the purchaser, but the mortgagee is entitled to a charge on the 
surplus sale proceeds after payment of the arrears of revenue, 

Chowdhry Jogessur v. Khetter Mohun (1) followed. 

3 Prem Chand v. Purnima Dassi (2) explained. 
- The article of the Limitation Act applicable to a suit brought by the 
. mortgagee to enforce such charge is not Art, 116 or Art. 120 but Art 182 and 
the date from which the period of limitation begins to run is the due date under 
$ the mortgage bond and not the date of sale. 

Kamala Kant v. Abdul Bakrul ($) and Jogeshur v. Gharasham (4) fol- 

lowed. 
Appeal by the Plaintiff 


Suit to recover money due on a mortgage bond. 
The facts of the case appear fully Ho the judgment. 
*Appeal from Appellate Decree No. 360 of ioo against the decision of 


Babu Tara Oharan Sen, Officiating Subordinate Judge, Tippera, dated the 20th 
January 1902 reversing that of Babu Dakhina Charan Mozumdar, Munsiff, 


Comilla, dated the 80th November 1901. x 
(1) (1889) I. L. B. 17 Calo. 148. (3) Eum L L. R. 27 Cale. 180, 
(2) (1888) I. L. B 15 Cale. 546. (4) (1801)45 O. W. N. 356. - 
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Babu Batkuntha Nath Das for the Appellant. di Ovi: 
e Moukie Serajul Islam for the Respondents. e 1904. 
The judgment of the Court was delivered by Umatara Gupta 
Brett J.—The present appeal arises out of a suit brought by’ Uma Charan fen. 
the plaintiff appellant to recover the sum of Rs. 875 said to be ` "e 
due on a mortgage bond executed on the 11th of Sravan 1294 xd 


corresponding to the 26th July 1887, by which 2 annas 16 gundas 
of a certain revenue paying estate were hypothecated. 

* It appears that the estate was sold on the 28th October 1887, 
that is to say after the date of the mortgage for an arrear of 
revenue which was outstanding the kist of the 29th June 1887. 
The mortgage was therefore executed between the date of default 
and the date of sale. 

The plaintiff in the suit sought to recover the amount due 
on her mortgage bond out of the surplus sale proceeds of that 
sale. The sale, being the sale of a share of an estate, was held 
under section 54 of the Sale Act (XI of 1859). m 

In their defence the defendants pleaded that, as the sale had 
been under ' section 54 of Act XI of 1859, the property was sold 
subject to encumbrances and therefore the sale proceeds were not 
liable under the mortgage, but that the mortgagee could only 
proceed against the property itself which had passed into the 
hands of the purchaser. Other grounds of defence appear to 
have been taken, but for the purposes of this appeal €his is the 
one which demands our consideration, 

The Court of first'instance held, following the decision of this 
Court in the case of Chowdhry Jogessur Mullick wv. Kheiter 
Mohan Pal, (1) that as the mortgage had been created after the . 
date of default, the encumbrance could not be held to be a valid 
encumbrance against the purchaser, and therefore that the sale :; 
had the effect of annulling that encumbrance. The Munsiff 
. accordingly held that the provisions of section 73 applied, and 
that the charge which originaly existed on the property, passed, 
after the sale, to the sale proceeds, and he accordingly decreed 
the-plantiff's claim with costs, the other pleas raised by the defen- 
dants having been disallowed. 

On appeal, the Subordinate Judge has set aside the judgment 
and decree of the Court of first instance, holding that the plaintiff 
can have no remedy under section 73 of the Transfer of Property 
Act against the sale proceeds, and that the suit itself was barred 
2 .. (1) (1889) I. L. B. 17 Cale, 148 
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Orvin, by limitation.. The other points raised in the Court of first 

1904. » instance by the defendants do not appear to have been conside» 
stem Gupta ed by the lower Appellate Court, as the case was dismissed on the 
. findings on these two points. 

On behalf of the appellant it is first contended that the 
Subordinate Judge is wrong in the view which he has taken that 
section 73 of the Transfer of Property Act did not apply. It is 
first contended that as under the authority of the ruling of 
this Court in the case of Chowdhry Fogessur Mullick v. Khatter 
Mohan Pal (1), it must be held that the mortgage executed in 
favour of the plaintiff on the .26th of July 1887 was invalid 
against the purchaser, the provisions of section 73, would then 
apply and the mortgagee would have a charge on the surplus 
proceeds after payment of the arrears of revenue. On behalf 
of ‘the respondents it has béen urged that the decision of this 
Court in Chowdhry Fogessur v... Khetter Mohan (1) is not good law 
and that section y3 can only be taken to apply to the case of sales 
where the property is sold free of all encumbrances. The Sub- 
ordinate Judge in his judgment accept$ the view taken -by this 
Cdurt in CAowdhry Fogessur vw. Khetter Mohan (1) but at the 
same time he has arrived at a conclusion as to the applicability 
of section 75 which is directly contradictory to it. He seems to 
think that sectiog 73 will not apply to a case of a sale under 
section 54, even though under the authority of Chowdhry Fogessur 
v. Khetter Mohan (1) the mortgage is invalid against the purchaser, 
because that section must be taken to apply only to revenue or 
rent-decree sales which have the effect of destroying all existing 
encumbrances. Apparently he thinks that the provisions of, 
section 73 cannot apply to a case where the sale has the effect of 
destroying some but not all the encumbrances. Section 73 rüns 
as follows :— F 

“Where mortgaged property is sold through failure to pay 
arrears of revenue or rent due in respect thereof, the mortgagee 
has a charge on the surplus, if any, of the proceeds, after payment 
thereout of the said arrears, for the amount remaining due on 
the mortgage, unless the sale has been occasioned by some 
default on his, part.” : , 

e : It has been held in the case of Premchand Pal v. Purnima 
Dassi (2) that the section is “evidently intended to deal with 
cases in which the sale has the effect of transferring the property 


v 
Uma Charan Sen. , 
Broad, 


—^ 


(1) (1889) I. L. R. 17 Calc. 148. (2) (1888) I.L R. 15 Calo. 646. * 
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free from encumbrances. It is contended on behalf of the res-' 
pondents that*what is meant by that decision is that it can only: 
apply to a case where the result of the sale is to set the property . 


free from all encumbrances. We do not think that that decision 
can,be taken to go so far as this. In section 73 itself there is no 
limitation whatever, in fact: the words are * where mortgaged 
property issold through failure to pay arrears of revenue or rent 
dueJn respect thereof, the mortgagee has a charge on the. surplus 
sale proceeds." The words do not confine the operation of the 
section to sales under section 37 of Act XI of 1859, though 
ordinarily no doubt, the provisions of section 73 would apply to 
such sales where the effect of the sale is to free the property 
from all encumbrances. The reason however for which the 
learned Judges in that case appear to have held that ‘the provi- 
sions of the section must be taken to apply to the case of 
properties sold free from encumbrances and not tQ properties ‘sold 
subject to encumbrances appears to have been that when the 
property, has been sold free.from the encumbrance the mortgage 
lien would have been extinguished in so far as it attached to the 


property, and then they hold that to protect the mortgagee from | 


loss, section 73 would come into operation and *would have 
the effect of transferring the lien from the mojtgaged premises 
to the sale proceeds. 

The result of the decision in Chowdhry Nogessur v. v. Khetter 
Mohan (1) to which we have referred is that so far as a mortgage is 
concerned which has been created after the date of default and 
before the date of sale, the effect of a sale under section 54 of the 
Act is to render that mortgage invalid as against the purchaser and 
so to extinguish the mortgage lien on the property. We are not 
prepared to follow the suggestion of the learned vakil for the res- 
pondents and dissent from the view taken by this Court in that 
case, which, so far as we can see, appears to be fully supported by 
the reasons given in the judgment. The result of the sale under 
- action ca in this case having then been that the mortgage lien 
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which have the effect of destroying all existing encumbrances. 
We think it must be taken to apply to any case where the effect 


.ot the sale is that the lien on the mortgaged property in favour 


of the mortgagee has been extinguished owing to a sale of that 
property through the failure of the mortgagor to pay an arrear of 
revenue or rent. "That lien having been extinguished, so far ds it 
existed on the property itself, is transferred as a charge to the 
sale proceeds and under section 73 the mortgagee is entitled to 
recover his mortgage debt out of those sale proceeds. E 

It has however been suggested on behalf of the respondents 
that if the decision in Chowdhury Jogessur v. Khetter Mohan (1) 
be accepted as correct and if the effect of the sale under 
section 54 is to render null any encumbrance created after the 
date of default then in this case the encumbrance which was 
created after the date of the mortgagee’s default in fact created 
no legal charge on the property. We are not prepared to accept 
this view for there can be no doubt that iffor any reason or other 
the sale had not taken place or had been set aside then the mort- 
gage, even though it was created after the date of default, would 
have had the effect of creating a legal charge on the property as 


against the mortgagor. At the same time we are of opinion that - 


it is not open in a case of this sort for the mortgagor to contend 
that the mortgage, which he himself executed, did not create a 
valid legal charge, and we think that the argument to that effect 
is of no avail in this case. We hold therefore that the view 
taken by the Subordinate Judge, that section 73 of the Transfer 
of Property Act cannot be taken to have applied to the present 
case, is incorrect, and that his finding to that effect cannot be 
sustained, : 

It has next been contended on behalf of the appellant that 
the finding of the Subordinate Judge on the question of limita- 
tion is also contrary to law, and that article 132 of Schedule II of 
the Limitation Act applies to this case, and that the date from 


which limitation must be taken to have commenced to run must | 


be the due date under the martæama ---" 
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action to enforce a charge on the property ceased whén the CIVIL. 
property was sold for arrears of revenue, and that a new cause of 7004 
action occured to him then so as to entitle him to bring a suit for 
the recovery of the money which the mortgagor or his repre- 
sentatives had taken, then we think article 120 would apply.” 
*l'hat case was followed by this Court in the later case of Bragð. 
Fogeshur Bhagat v. Ghanasham Dass (1). The learned vakil for T 
the respondents has however invited us to dissent from the view 
takefl by this Court in those two cases and to hold that the 
limitation applicable to this suit is that provided under article 116 
or 120 of the Limitation Act. His contention is that article 132 
cannot be taken to apply to any suit except one to enforce pay- 
ment of money charged upon immovable property by sale of 
that property, and, in support of that view he relies on the 
decision of the Privy Council in the case of Ramdin' v. Kalka 
Pershad (2), and on the case .of the Jn re Menglas Tea 
Estate (3). He relies specially on the remarks made by Mr. Jtstice 
Mitter in that case on page 395. Both of those two cases were 
considered by the learned Judges of this Court in deciding the 
case of Kamala Kanta Sen v. Abdul Barkat (4), and in their 
__jatigment it is pointed out that the question which was raised in gag 
that case, (which is the same as the question raised if this case) 
was not one which was raised before or considered by the 
Privy Council Jn re Menglas Tea Estate (3). In „that case 
the Judges said, "The questions raised in both these cases 
were very different from the questions raised in this case. 
There the plaintiff sought to extend the period allowed by 
article 132 of the Limitation Act to a claim upon the personal 
covenant of the mortgagor to pay, in other words, he contended 
that that article applied either to a claim to recover on the poe 
covenant or to recover the money as a charge upon the property.” 
The Judges in that case held that, whereas in this case, the 
lien had been transferred from the mortgaged property to the sale 
proceeds and the suit was subsequently brought on the mortgage 
i the charge and to recover x mortgage- : the 
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brought on the mortgage to enforce the charge against the sale 
proceeds we consider that the limitation applicable is that urfder 
article 132 of the Limitation Act, and not that provided by article 
116 or 118. Therefore the suit was not barred by limitation. 

It has been suggested that this suit was really brought on a 
certain covenant contained in the mortgage bond which’ was 
to the effect that if the mortgaged property should be sold for 
arrears of revenue the plaintiff would have a lien on the surplus 
sale proceeds of that-.property. That covenant however! was 
not a covenant to pay the mortgage-debt otherwise than was 
provided for in the mortgage-bond itself, nor does this suit 
appear to us to have been brought on the basis of that coven- 
ant. The suit was brought on the basis of the mortgage itself, 
and that covenant in the mortgage deed would not have the 
effect of diminishing or altering the rights which the mortgagee 
had under her mortgage bond. 

` It has been suggested that the cause of action arose from 
the date of the sale of the property, because, under the terms 
of that covenant, the lien was transférred from the próperty to 
the sale proceeds at the time of the sale, but there is nothing 
in the covenant to the effect that the mortgagor would pay the 
mortgage debt before the due date as stated in the bond and 
the transfer of the lien from the property to the sale proceeds 
could npt have the effect of altering the day fixed in the bond 
for the payment of the debt. We do not, therefore, think that 
the mere sale of the property had the effect of altering the date 
from which limitation would ordinarily run in the case of this 
mortgage debt. It is truethat under section 68 of the Transfer 
of Property Act, the mortgagee had a right to sue the mortgagor 
for the mortgage money if the result of sale had been to deprive 
"her gf the whole or part of the security, but the right given 
under section 68 isa right entirely distinct from the right which 
she had under the mortgage. The mere fact that she had .addi- 
tional right to bring a suit at once, if her security was diminished, 
would not have the effect of depriving her of the right w+: ` 


a i i 


? 
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plaintiff had not claimed the underground rights until he learned 
that Mylne & Co. were digging out the coal in 1898, and it is 
also true that the Chakrabartis and Namtirthas have held this 
village in mokarari for many years ; though it is not clear how 
long they have held it, because the two deeds: of the year 1822 
which they have produced are spurious in our opinion. 

The real questions here are two, (1) whether the under- 
ground rights are included within the »roZarari tenure which the 
Chakfabartis and Namtirthas possess in this village, and (2) 
whether they have acquired such rights by openly exercising 
them for about twenty six years. 

With regard to the latter question we are of opinion that 


"the mokararidars have not proved any title by prescription to the 


— 


underground rights. They have adduced evidence to show that 
they have been granting quarrying rights for over twenty years, 
but the statements are general; nó papers, accounts or tyyst- 
worthy particulars have been put in ; and there is nothing definite 
to show anything more than that the mokararidars have at times 
allowed mere surface quarrying for ironstone and geri-stone (which 
appear to be different things) for the purposes of the old country 
-methods of smelting etc, until the railway opened up that part of 
the country. There is no evidence regarding the extent, publicity 
or continuity of such operations, to establish the mokararidars’ 
acquisition by prescription of the underground rights claimed. 
The first of the two questions which we have stated remains 
then as the chief question, and it really comes to this, viz., to which 
party do the underground rights belong, to the zemindars or to the 
permanent tenure-holders ? There is no claim especially asserted 
by the superior tenure-holders, the Goswamis ; hence, if the under- 
ground rights are not reserved to the zemindar but are included. 
within the permanent tenures, the same reasons, which would 
assign those rights to the Goswamis, the superior tenure-holders, 
as against the zemindar, would equally assign those rights to the 
mokararidars if their alleged mokarart under the Goswamis is valid. 
Now the validity of the mo£arari was not raised by the issues 
framed in this suit, nor was any decision pronounced regarding it. 
The Subordinate Judge, however, in discussing the first issue has 
expressed himself as doubtful of its validity on the grotinds that 
the title deeds and rent receipts are, spurious, and that the sale 
certificate and Řobala by which the Chakrabartis acquired their 
Share in it have been withheld. Before us nothing has been 
said agajnst the "validity of the mogarart, and it has been treated 
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3s being a valid permanent tenure; but it is unnecessary to con- 
sider whether it is valid or not, because, if the Goswamis' tentfre 
is valid and if it includes the underground rights, "the plaintiff's 
* claim must fail A contest in that event might be between the 
Goswamis and the mokarartdars, though the Goswamis have not 
questioned the validity of the mokarari in this suit, but the ton- 
flicting claims (if any) between them are irrelevant in this suit. 
The plaintiffs claim is contested by the mokararzdars who rely 
necessarily on the validity of the Goswamis’ tenure as the fovnda- 
tion of the validity of their own mokarart. 

The essential point then is whether the Goswamis’ tenure’ is 
valid, for, if it stands as a valid tenure between the plaintiff and ` 
the contesting defendants, and if the underground rights appertain 
toit as against the semindari, the plaintiffs claim must fail, 
whatever may be the conflicting claims of the several defendants 
among themselves. - 

“Now no issħe was raised in the lower Court regarding the 
validity of the Goswamis’: tenure, and in fact it was never ques- 
tioned. They or rather the mokararidars, went further, however, 
and asserted that the Goswamis’ property in the village was a 
mughali debuttar estate which existed before the Permanent Settle- 
ment, and ‘had been treated as a dependant za/u£, which paid its 
Government revenue (about’ Rs. 23) through the semindar, the 
plaintiff's .predecessor. The Subordinate Judge decided that it 
was not a mughali estate, but was part of the plaintiff's semindar, 
and that the annual sum paid was truly rent. He, however, held 
in deciding the fourth issue that it was a valid, permanent tenure 
at a fixed rental; for he says that the Rajah (that is, the plaintiff's 
predecessor) allowed the Goswamis to hold the village at a quit- 


gent of Rs. 22-15-6 pies. We-entirely concur in these findings, 


which have not been controverted before us. The Goswarhis' 
tenure without dispute is a permanent one created by the plain- 
tiffs predecessor a long time ago ; it i$ a debutter property held 
in the name of the idol Gopinath Jiu; and its rental is fixed at 
Rs. 22-15-6 pies in perpetuity. 

The question for decision, therefore, va itself into this—. 
Did the underground rights pass with the tenure when it was 
created, qr were they reserved to the semindart? Admittedly 
there was no express reservation; but it is contended bf the, 
plaintiff that such rights would not appertain to the tenure, and 
by the mokararidars, that there was no thought of reservation, and 
every right in the land was included in the tenftre. 
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Both parties have cited the case of Prince Mahomed Dolby Orvir. 
Shah v. Rani Dhojamant, (1) and the learned counsel who has "Moos. 


appeared for the mokararidars appellants has relied on the case /n 
1e Purmanandas Jeewandas, (2) especially on the observations at 
p. 117. In truth those cases have no application to the present Kimar Hari Narain 
case, for they deal solely with the rights of persons who possess - 
temporary interests in the land, and the rights of lessees for . Parpiir ^ 
years ; and it is well established that such persons have no right 
to the minerals underlying their land, and can only work mines, 
quarries or pits which are open when they came into possession 
of the land. In this case we are dealing solely with the rights of 
tenants who possess heritable and transferable interests in the 
land in perpetuity ; for without dispute the Goswamis’ tenure is 
of that kind, although as: debutter it is subject to some restrictions 
on the exercise of those rights. No decision has been cited which 
is in point, * 
Reference has also been made to section 108, clause (o) of 
the Transfer of Property Act, which when read with the defini- 
tion of “lease” in section 105, declares that a lessee in perpetuity 
cannot work mines or quarries not open when the lease was  : — 
— granted ; but those sections do not apply to tenures qf the kind 
concerned in this case as explained in section 117. The provi- 
sions of clause (0) of section 108 cannot even “by analogy be 
safely applied to these tenures, for that clause prohibits’ à lessee 
from pulling down buildings or felling timber ; and yet it is well 
known that a permanent tenure-holder is‘'not ordinarily res- 
tricted in those ways (See Sec. 10 of the Bengal Tenancy Act), 
moreover, clause (p) of Sec. 108 prohibits a lessee from erecting s 
any permanent structure without the landlord's consent; and 
yetitisa common place in the land law of this country that. 
permanent tenure-holders can ordinarily build such structure$ on 
their lands without the semindars consent. It is only when 
there is an express stipulation depriving a permanent tenure- 
holder of such rights, that he is debarred from exercising them. 
It is obvious, therefore, that permanent tenure-holders have rights 
which go very far beyond what the Transfer of Property Act 
allows to ordinary lessees. The inference would rather be that 
such tenure-holders possess, in addition to those rights which 
have been noticed, the right of working mines and quarries also. 
The Trangfer of Property Act, therefore, does not help us in 
thjs matter. We have been referred to “ Bainbridge on Mines 


(1) (1905) 2 C. L. J. 20. (2), (1882) I. L, R27 Bom. 109. 
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and Minerals,” especially to p. 40 of the fifth edition regarding 
the rights of landlords and tenants and reservatign of minerdls ; 
but no benefit can be drawn therefrom, nor does the law of 
England furnish a safe guide in this case, for, the land laws here 
are so widely different from the land laws there, that no useful 
comparison can be made between them. x 

The question then must be decided solely upon a considera- 
tion of the nature ofsuch permanent tenures as settled by the 
land law of this country. Now when such tenures are crdated, 
the zemindar invest the tenure-holder with every right that can 
appertain to him short of the quit rent due to the proprietor- 
ship; the tenure is permanent, heritable and transferable, its 
rental is as fixed as the Government revenue that, the zemindar 
pays; and the tenant can do what he likes with it, short of 
altogether ‘destroying it ; in short, it has all the rights of pro- 
prietorship except the nanfé; and the zemundar (in the absence 
of express conditions) has really divested himself of everything 
except the nominal proprietorship and has turned his rights ` 
practically into a perpetual annuity of the amount of the rental. 
He has no right of reversion. In such a state of their respective 
rights there is no basis for holding that the underground rights 
have not passed as part of the tenure. To hold otherwise would 
be to hold tht a tenant in perpetuity can never work mines, 
because*they do not belong to his tenure ; and that the landlord 
can never work them, because he has no reversion and no right 
to enter on the land- for the purpose. In the absence of any 
express warrant for such a view, I cannot assent to such an un- 
reasonable proposition. In my opinion the underground rights 
belong to permanent tenures. ( When the landlord created the 
tenure, he made over the land with all its capabilities to the 
tenant, and merely imposed on the tenure the rental that" he 
thought best in the circumstances. When neither of them knew 
of undiscovered materials of value within the land, and the idea 
of reserving anything never entered their minds, it certainly 
cannot be held that there was any such reservation in the ‘grant, 
nor that a distinction can be afterwards drawn between various 
rights that may exist in the land for the purpose of qualifying the 
original, grant and ‘of importing into it what neither paty could 
then imagine. 

The fact, that the land was agricultural when the tenure was 
created, and that the tenure is classed as an agricultural one, does 
not derogate from the rights conveyed in the fenure, because “ho 
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restriction was put on the use of the land and the tenure-holder's CIVIL. 
usé of it is not limited to agriculture ; he can build on it and = 1006. 
apply it to other non-agricultural purposes.( There is no distinc- Sriram pr Hy 


tion in law, or ‘in common usage in this country, between the . 
Kumar Hari Narain 


surface of land and the underlying strata, except when it has * Sinha. 
beer? created of recent years, either by the law as in the Land anite: y 
Acquisition (Mines) Act, XVIII of 1885 or by contract) When a EIU 


man obtains permanent possession of land with heritable and 
transferable rights, then in the absence.of any reservation, he: 
obtains it with all rights attaching to it from the centre of the 
earth to the sky. If a permanent tenure-holder can use the 
surface which is agricultural land for non-agricultural purposes, 
there is no reason why his rights in the subjacent strata should 
be less or different, ` It is impossible to import into contracts, 
stipulations that the law did not attach to them, that are not 
naturally inherent in them, and that the parties themselves had 
no conception of at the time of contracting. I am decidedly of 
opinion, therefore{that where a tenure is permanent, the tenure- 
holder possesses all the underground rights, unless there is some- 
„thing express to the contrary) 

The position of the permanent tenure-holder as against the 
zemindar. is very similar to that of the sem:ndar ds against the 
State. By Hindu law the sovereign is entitled to a share of all 
‘minerals. If when the British Government converted the 
zemindars into proprietors, and made no reservation of mines or 
minerals, the zemindars acquired all rights thereto ; then by 
parity of reasoning it would follow that, when zemindars created 
permanent tenures with all the substantial rights of proprietor- 
ship, it must be held that the rights to mines and minerals passed 
to the tenures. 

s This view of the rights to mines and minerals has beep well 
expressed in Mitra’s “Land Law of Bengal,” where it is said 
at p. 393, "But I think a person, holding under a permanent 
lease in which there is no reversion to the landlord, has the 
right to open mines, and if he does so, his act, unless there” is 
an express covenant to the contrary, does not amount to legal 
waste. When the lease is granted by a proprietor not for any 
specified purpose, and he reserves only the right to receive 
quif-rent in perpetuity, such a use of the land cannot affect him. 
i Permanent leases are practically conveyances of land, and it 

seems to me that the lessees have full right to use the lands 

demised as they please, provided there is ample security for the 
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propriétor's dues. Primafacte, the owner of the surface is 
entitled exyure nature to every thing beneath or within it. ‘The 
working of mines does not, as a rule, permanently injure the 
land or destroy it to the detriment of the landlord's interest. 
The same thing may be said as to the working of quarries.” 
And again at p. 395, “according to the law as laid down by the 
great law-giver of ancient India, the King is entitled to a half 
share of hidden treasures underneath the earth and of minerals, 
as his share for the protection afforded by him to his subject...... 
The Anglo-Indian Government has, by the Permanent Settlement, 
accepted fixed sums as revenue in lieu of all the rights it had 
either as proprietor of the soil or as the protector of its subjects. 
It reserved no right whatever, except as to the treasures under the 
Treasure Trove Act. Minerals must necessarily pass with the right 
to the surface) The present theory of the proprietory right 
of the Government is not confistent with the Hindu theory of 
the ‘King’ s right to a share of the produce or of hidden treasures 
and minerals, and the Anglo-Indian Government, having accepted 
and acted upon the theory of the "proprietorship of the soil, 
cannot now claim a share of the minerals on the latter theory. 
The transfer to permanent tenure-holders of the right which 
the zemindars derived from Government necessarily conveys the 
right to the mirferals underneath." 

In this case, however, the tenure-holder's position is still 
clearer ; for it is in evidence that iron smelting and other mineral . 
operations have been carried on for a long time past according to 
country methods; that surface pits and quarries have been 
worked for those purposes; and that the tenure-holders have 
exercised allthe quarrying rights without objection from the 
semindar, As such quarrying rights are not modern nor unknown, 
the exercise of them might interfere with the purely agricultural 
use of the land, and certainly furnished an additional source of 
income ; yet it is not contended on the plaintiffs behalf that 
he made any reservation of them or ever objected to the tenure- 
holder's granting quarrying rights. If then the landlord made 
no reservation of known rights other than agricultural, it is 
impossible to suppose that he reserved underground rights of 
which no,one had any coüception. 

I hold, therefore, that the underground rights in this village 
appertain to the Goswamis’ permenent tenure and not to the 
plaintiff, and the plaintiffs claim therefore, must fail. It js 
unnecessary to pursue the enquiry into the' further question 
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whether those rights have passed with the mokarari to the ‘appel- CIVIL. 
lants. For these reasons the appeal is allowed and the plaintiff's 7905. 
suit is dismissed with costs in both Courts. Sriram Ohakraburty 
B. M. Appeal allowed. Kumar Hari Narain, 
Sinha, 
° — P 
, Pargiter J, 
Before Mr. Fustice Woodroffe and Mr. Fustice Mookeryee. 
e. HUKUM CHAND BAID 
p. CIVIL, 
KAMALANAND SINGH AND oTuers.* ; 1904. 
Delivery of possession, stay of order for—Order staying proceedings, affect of, Norember 9. 
` ponding appeal— Appellate. Court, power of, to stay order and proceedings December 5, 
—Rule nisi, order for, affect of—HExecution, order for, when actually =r 
' earried— Court, jurisdiction of—Code of Civil Proceduro (Act XIV of 
1882) Seos. 545, 546, 588.— Exepress provisions of the Code—Procedure, . 
matters of —Cowrt, inherent power of7- Scourity for Tension of property 
or for carrying out of decree. 
Bec. 545 of the Code of Oivil Procedure does not apply after execution has 
been carried out. * 
The essence of a Code, is to be exhaustive on the matters in respect of 
which it declares the law. On any point specifically dealt with by it the law x 
"must be ascertained by interpretation of the language used by tbe Legislature. 
In respect of such matters the Court cannot disregard or go outside the letter 
of the enactment according to its true construction. The Céde, therefore, binds 
all Courts so far as it goes. ; . c 
The Code of Civil Procedure (Act XIV of 1882) was + not intended to be 
and is not, exhaustive. It does not affect previously existing powers of the 
Court unless it takesthem away. ; 
Durga Dihal Das v. Anoraji (1),Panchanan Singh v. Kunuklota Burmani 
(2) referred to. í i 
The duty of a Judge is to apply dispositions of law not only to what 
appears to be regulated by their express provisions but to all the cases to which, eè . 


a just application of them may be made and which appear to be comprehended 
either within the express sense of the law or within the consequences that may 
be gathered from it. 

Harro Chunder Roy Chowdhry v. Shoorodhonee Dedia (8) and Domat's 
Civil Law, Ch. XII, Sec. 17 referred to, 

The Code does not affect the pówer and duty of the Court, in cases where 
no specific rule exists to act according to equity, justice and good conscience, 
though in the exercise of such powers it must be careful to see that its decision 
is based on sound general principles and is not in conflict with them or the 
intentéons of the legislature. . 

* Civil'Rules Nos. 3428 and 8443 of 1905 for stay of execution of a decree 
and for security. « 


(1) (1894)I. L. R. 17 All. 29 (at p.31.) (2) (1905) Civil Rule No. 3093 of 1905, 
* (3) (1868) 9 W. B. 402 (at p. 400). . 
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The "Court will, where the circumstances require it, exercise an inherent 
power to act ew delioto justitiae and to do that real and substantial justice for 
the administration of which alone it exists 

Panchanan Singh v. Kanuklota Burmani (1) followed, 

The Appellate Court, having seizin of the appeal, has an inherent power 
over the subject of litigation the nature of which is indicated and implied by 
Sec. 583 of the Code of Civil Procedure and can in the exercise of that power 
and notwithstanding that the decree has been executed call upom the respondent 


„to furnish security for the due performance of any decree which may be made 


on such appeal. . 

Mansukhram Purshotam v. Jacavevolu (2), Joynarain Pattur v. Russick 
Mohan (3) dissented from; Soorwj Mones Dasee v. Sudanund Mohapattur (4), 
Jaggo Lall Oopadhya v. Jankee Beebee (5), Mussumat Jariatool Butool v. 
Mussumat Hoseinee Begum (6), Narayanam Chetti v. Arunachckam Chetti (T), 
Ramkripal v. Rupkuari (8), Surendra Nath Banerjee v. Chief Justice and 
Judges of thg High Court of Bengal (9) Pasupati Nath Bose v. Nanda Lal 
Bose (10), In the goods of Luchinarain Bojha Brijcoomarce v. Ramrick 
(11), Balkishen v. Khugnee (12), Rodger v, Comptoir D'Escompte de Paris 
(13,- Shama Pursjad v. Hwrro Purshad (14), Dinesh Prasad v. Sankar 
Chaudhury (15), Horro Chunder v. Shoorodhonce (16), Dorasami v. “Annasami 
(17) referred to and followed. 

An order for stay is made on the day that’ it is pronounced, and riot on that i 
on which it is drawn up or communicated. 

Eaparte Hookey and in the matter of the Risca Coal and Iron Company (18) 
referred to. ° 7 : 

When a superior Court has said that execution of a deeree is not to take 
place, from that moment the Court to which application has been made for 
execution ħa% no authority to execute it and delivery of possession under the 
authority of an order which was not then in force but had been suspended 
upon a stay granted by a superior Court is invalid. 

` Bissesswari Chowdhurany v. Horvo Sundar Mazumdar (19) explained and 

dissented from. 

Buttandean v. Edmondson (20) referred to. my oz 

Per Woodroffe J.—Sec. 546 of the Code of Civil Procedure has reference 
to the case where an order has been made for execution and the execution 18^ 
pending or about to be given effect to. It does not apply where the order for 
execution has been actually carried out and where the property in suit has 
actually been delivered under the order made. 


(1) (1905) Civil Rule No. 3093 of 1905. — (2; (1870) 7 Bom. H. C. R. A, O.J. 122. 


3) 1867) 8 W. R. 144. ` (4) (1869) 12 W. R. 296. 
5) (1872) 17 W. R. 521. (6) (1865) 10 M. I. A. 196. 

(7) (1895) I. L R. I9 Mad. 140 (142). 

(8) (1883) L. R. 11. I. A. 37 ; I. L. B. 6 All. 269. 

(9) (1888) L R. 10 I. A. 171; L L. R. 10 Cale. 109. 
(10) (1901f I. L. R. 28 Calc. 784. (11) (1901) 5 C. W. W. N. 781. e 
(12) (1904) I. L. R. 81 Cale. 722. (18) (1871) L. R. 3 P. O. 468, 
(14) (1865) 1 M. IO. A. 203. * (45) (1904) 2 0. L J. 537." 
(16) (1868) 9 W. R. 402. . (17) (1899) I. L R. 23 Mad. 806. 


(18) (1862) 4 Deg. F. and J. 456 ; 81 L. J. Ch. 429. : 
(19) (1892) 10, W N.226. (20) (1861) 17 California 46 ; 79 Am. Dee. 139. 
! 


. 
' 
Vor. iri] HIGH COURT. 


. e 

Per Mookerjee J.—The words in Sec. 646 of the Code of Civil Procedure, 
` namety, “the Appellate Court may for like cause, direct the Court which 
passed the decree to take such security,” are not controlled by or merely con- 


fined to the case in which an order has been made for the execution of a decree Hukum ‘Chand Baid 


and the execution proceedings are still pending. The words in question are 
wide and the Oourt should not put too narrow a construction upon them and 
thus restrict the powers of the Appellate Court. 


Sec. 646 of the Code authorises a Court of appeal to take security from a 


decreeholder even after execution of the decree under appeal has been com- 
pleted. ə 


Jariut-ool Butool v. IHoseineo Begum (1) referred to. 
Applications under Secs, 545 and 546 of the Code of Civil 
Procedure by the Petitioners, 
The facts of the case appear fully from the judgments. 
Mr. Gregory and Babu Prasanna Gopal Roy for the Peti- 
tioner. 
Babu Nanda Lal Banerjee for the Opposite party. 
The following judgments were delivered by the Court ;— 
Woodroffe J.—The'appellant bought on the I4th May 1904 
a putni taluk.at a sale for arrears of rent. The respondents 
held a durputni in certain mouzahs in the putni mehal The 
appellant got possession. The respondents then brought a suit 
to set aside the sale. A decree was passed in their favdur on the 
24th August 1905 ordering that they should be put back into 
possession. On the 14th September the decree was signed and 
onthe same day the respondents with haste applied for and 
obtained (notwithstanding an application by the respondents for 
stay of delivery in order to enable him to move this Court), 
an order for delivery of possession of the villages comprised in 
their durputni. On the 18th September an appeal which is 
now pending was filed in this Court. On the same date the 
appellant obtained a Rule No 3423 under section 545 of the Gode 
calling upon the respondents to shew cause why delivery of 
possession should not be stayed pending the hearing of the appeal. 
The Rule further ordered that in the meantime and pending the 
hearing of this Rule all further proceedings should be stayed. 
Before however the Rule reached the lower Court but after it had 
been granted, possession was obtained by the respondents. As 
section 545 does not apply after execution has been carried out, the 
appellent in consequence of the actual delivery of possession 
obtained another Rule No. 3443 (wltich together with the former 
Rule is now btfore us) to shew cause why security should not be 
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taken'from the respondents for the due performante of any 
decree which may be made by this Court in the appeal The 
second application purported to be made under section 546. 

It is not necessary for me to discuss the merits of the case 
as the learned pleader for the respondents has consented to the 
form of the order which we pass, provided that we are of opfnion 
that we have power to make it. He has however contended that 

. we have not. He submits that section 546 does not apply, that 
there is no other section which does and that our powefs are 
limited to what the Code expressly says may be done. I think 
the argument is sound so far as it disputes the applicability of 
section 546. That section has reference to the case where an order 
has been made for execution and the execution is pending or 

' about to be given effect to. It does not apply where the order 
for execution has been actually carried out and where as in the 
present case the property in suit has actually been delivered 
under the ordef made ; for it cannot be said when a decree has 
been executed that the respondents are going to enforce any 

. order for execution. They have already done so. In‘ point of 
fact there is in such case no order for execution at all. It was 
accordingly held under section 36, Act XXIII of 1861 which corres- 
ponds to section 546 that after property,the subject of litigation, has 
been given ovef in execution of a decree to the plaintiff, it is not 
within the scope of this section to exact security for the restitu- 
tion of such property in the event of a'successful appeal ; Mansuk- 
Aram Purshotam v. Javarevohu (1). This is also shewn to be the 
case by the words of section 546 which may be taken in execution" 


~ that is in future, not ' which may be or may have been taken in 


execution" and by the nature of the provision itself, the intention 

, being to enable the Court to fix terms upon the party taking out 
execaition ; the penalty for non-compliance with such terms béing 
that the order in such case will not be allowed to be carried out. 
Section 546 therefore does not apply. 

But then it is argued that if that be so the appellant is out of 
Court, as there is no express provision of the Code which allows of 
an application of this nature. In other words, it is contended that 
the Court has no powers in matters of procedure other than 
those expressly conferred by the Code. This argument assumes 

, that the Code was intended to be and is exhaustive. It i$ one 
with which in previous judgments I fave had to deal, dt having 


(1)*0870) 7 Bom, H. C. R. A. O. J. 192. 
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been then as now (and as appears not uncommonly to be the case) “CIVIL, 
thought that itjs sufficient (without any thing more) to defeat an 1905. 
application or to reverse an order, that no precise section of the 
Code can be cited as an authority for it. For my part I am always 
slow to believe that the Court's powers are unequal to its desire d 
to order that which it believes to be just. As was said in Durga Woodroffe J 
Dihal Das v. Anoraji (1) the Code is not exhaustive. There are 
cases which are not provided for in it, and to adopt the obser- 
vations made in that case I decline to believe that those are cases 
where this Court must fold its hands and allow injustice to be 
done. With the exception of a passing observation of Strachey 

` C. J. in Habib Bakhsh v. Baldeo Prasad (2) I am not aware of 
any authority which has laid down that the Code is exhaustive, 

The essence of a Code no doubt is to be exhaustive on the matters 

‘in respect of which it declares the law. On any point specifically 
dealt with by it the law must be ascértained by interpretation of 
the language used by the Legislature. In respect of Such matters the 

‘Court cannot disregard or go outside the letter of the enactment 
according to its true construction. The Code therefore binds all 
Courts so far as it goes. It does not however affect previously - 
existing powers unless it takes them away. Further the law can- 
not (as pointed out by Sir Barnes Peacock C. J.) make express 
provisions against all inconveniences so that tReir dispositions 
shall express all the cases that may possibly happen *and it is 
therefore the duty of a Judge to apply them not only to what 
appears to be regulated by their express provisions but to all the 
cases to which a just application of them may be made and 
which appear to be comprehended either within the express . 
sense of the law or within the consequences that may be gathered 
from it; Hurro Chander Roy Chowdhry v. Shoorodhonee Debra (3).. e 
The Code does not, as I have already had occasion to*hold 
Panchanan Singh. v. Kanuklota Burmont (4), affect the power 
and duty of the Court, in cases where no specific rule exists, 
to act according to equity, justice and good conscience though 
jn the exercise of such power it must be careful to see that 
‘its decision is based on sound general principles and is not in 
conflict with them or the intentions of the Legislature. There 
are also matters and I do not now deal with them in«which a 

` question may arise whether the right to make an application or 

the exercise of a power is derived entirely from express legislation 
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as in fhe case of the right to prefer and entertain an appeal or to 
award costs, it being a matter of dispute in the latter case whether 
a question of costs is one of procedure or one affecting vested 
rights. The Court has therefore in many cases where the circums- 
tances require it acted upon the assumption of the possession of 
an inherent power to act ex delito justitiae and to do that red and 
substantial justice for the administration of which alone it exists. 
üt has thus been held that although the Code contains nó express 
provision on the matters hereinafter mentioned, the Court Bas an 
inherent power ex delito justitiae to consolidate, postpone pending 
the decision of a selected action, and to advance the hearing of 
suits, to stay on the ground of convenience cross suits; to as- 
certain whether the proper parties are before it; to enquire 
whether q plaintiff is entitled to sue as an adult, to entertain the 
application of a third person to be made a party, to add (section 
32 not being exhaustive) a party, to allow a defence in forma 


` patiperis’; to decide one question and to reserve another for 


investigation, the Privy Council pointing out that it did not 
require any provision of the Code. to Authorise a Judge to do what 
in this matter was justice and for the advantage of the parties, to 
remanda suit in a case to which neither section 562 nor section 566 
applies ; to Stay the drawing up of the Court's own orders or to 
suspend their operation if the necessities of justice so require ; to 
stay, apart from the question whether the case falls within section 
545, the carrying out of a preliminary order pending appeal, to stay 
proceedings in a lower Court pending appeal and to appoint a 
temporary guardian of a minor upon such stay ; to apply the 
principles of res-7udtcata to cases not falling within sections 13 and 
14 of the Code and so forth. These instances (and there are 
others) are sufficient to shew, firstly, that the Code is not exhaus- 
tive and secondly, that in matters with which it does not deal the 
Court will exercise an inherent jurisdiction to do that justice be- 
tween the parties which is warranted under the circumstances and 
which the necessities of the case require.) 

I hold therefore that the mere fact that there may be no 
express provision in the Code which meets the present case is not 
in itself a bar to the grant of the application. It stil however 
remains to be seen whether apart from this, the case is one in 
which we should interfere. : 

It was doubtless held in'the d€cision already referred to 


. Mansukhram Purshotam v. Yavarevohu (1), that' the present 
` 


(1) (1870) 7 Bom, H, C. B., A, C. J, 122. 
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application was neither within the scope of the corresponding CIVIL, 
section in the Act of 1861 nor in the power of the High Court. "1905, 


That decision appears however to have been based on the case of E boe uz 
ukum Chand Bai 
Joynarain Pattur v. Rusick Mohun (1) which however was dis- t. S 

: . Kamalanand Singh! 
sented from in Sooruy Afonee Dayce v. Sudanund Mohapattur (2), —- 
Fugeo Lal Oopadhya v. Yankee Beebce (3) which are based on the Woodroffe J. 
decision of the Privy Council in Afussumat Fariat-ool-Butool v. 

Mussumat Hoseinee Begum (4), an apparent authority for the - 

powér of the Court to order security although possession of the 

property in dispute has been already obtained without the giving 

of security, It was so regarded more recently by the Madras 

High Court, Narayanan Chetti v. Arunachellam Chetti (5). It is 

true that these cases refer to appeals to the Privy Council and the 

provisions contained in section 608 or the Regulation which pre- 

viously took its place. It is also the fact that clause (7) of section’ : 
608 gives. the Court very general powers but the principle of the 

earlier cases under the Regulation would appear to be as equally 

applicable to appeals to this Court as to the Privy Council. 

Further à decree of reversal necessarily carries with it the right to 

restitution of all that has been taken under the erroneous decree * 
in the same manner as an ordinary decree carries with, it a right 
to have it executed. This is the principle embodied in section 583. 
There is, however, apart from the appointment of* a receiver, no 
provision whereby before such a decree a decree-holdef, who has‘ 
properly obtained possession in execution, can be deprived of it. 
But it seems to me that a successful appellant being entitled to 
restitution, the Appellate Court has, as ancillary to its duty, id. 
restore thee party to what he has lost which has been taken from 
him by his opponent under the judgment reversed—a power to 
pass such orders as may ensure that it shall be in a position toe e 
fully carry out that duty which will fall to it upon the successful 
determination of the appeal. It would also be open to the 
Appellate Court to appoint of a Receiver and on an application to 
that effect to abstain from appointing a Receiver upon the 
opposite party furnishing the necessary security. 

lam of opinion therefore that we, who have serstn of the 

appeal, have also an inherent power over the subject of litigation, 
the nature of which is indicated and implied by section $83 and 
‘can in the exercise of that power,and notwithstanding that the 
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decree has been executed call upon the respondent to furi 


" security for the due performance of any decree which may 


Eamalagand Singh, 


— 
Woodroffe J. 
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made on such appeal. It was said in Foynarain Pattur v. Rus 
Afohun Bannerjce (1) that such an order could not be enforced, 
as stated, that decision has been’ dissented from and I sy 
reason why this Court certainly and perhaps also mufussil Co 
could not enforce such order by way of proceedings taker 
contempt. A 
- There is however another ground upon which this app 
tion is sustainable. The original Rule which was granted u 
section 245 directed that all further proceedings should be sta 
Notwithstanding such order and by reason of its not being c 
municated in time to the Lower Court, execution proceeded 
possession. was given. Before tbe Lower Court gave posse: 
this Court had ordered that it,should not be done. It may ! 
ever'be contended on the authority of Bessesswart Chowdhu 
v. Horro Sundar Moaumdar (2) that the order of this Court 


> takes effect when communicated to the Lower Cpurt and 


proceedings in execution taken in ignorance of the order of 

are not void. It is to be observed that in that case the que: 
as to the validity of the sale in execution arose in a suit bet 
the alleged judgment-debtor and a third party purchaser, whi 
in the present case the matter is between the parties themse 
But apart from this I must respectfully dissent from the deci 
‘An order for.stay is made on the day that it is pronouncec 
not-on that on which it is drawn up (Cf Zxparte ff 
Jn the matter of The Risca Coal and Iron Company) (3) or 

municated. No doubt in the case of a prohibitory order by 

of injunction which also operates from the date of the « 


* e à š 3 A . 
being made in the sense stated and which is directed to a | 


« and not to a Court, cómmunication is necessary, for the Cour 


not punish a man for doing what he did not know it was fo 
den to him to do. No such considerations here arise. And 
see no reason why the operation of an order of this Court is 


& made contingent, say upon the due performance of the dut 


the Post Office. When the Court has said that execution 
decree is not to take place, from that moment the Court to v 
application has been made for execution has no authory 
execute it and delivery of-possession under the authority 
(1) (1867) 8 W. B. 144. (2) (1892) 1,0 W. N. 228. 
(8)"(1882) 4 Deg. Ẹ. and J. 456 ; 81 L. J. Ch. 499, 
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er whioh was not then in force but had been suspended upon 
tay granted by a superior Court is in my opinion invalid. In 
case therefore the delivery of possession, being in contraven- 
of the order staying proceedings, cannot stand and it would 
e been necessary to direct the possession which has been so 
ained to be restored were it not that the appellant is content 
t the possession should remain with the respondent upon his 
ishing the security asked for. We accordingly discharge Rule 
3 without costs and make Rule 3443 absolute on the following 
The respondent will pay into the Collectorate before the 
h November, the day fixed for the sale the whole amount in 
ect of which the sale is advertised to take place and will 
osit in the Collectorate within one month from the 17th 
vember Government Securitigs of the nominal value of Rs. 
to meet any sums which may become due for putni rent up 
the end of the Chait next. The first mentioned amount is to 
applied towards stay of sale unless the appellant procures a 
of the sale by paying up all arrears and also paying a sum 
al to the amount which will accrue due up to the end of Chait 
t in which case the sums paid by the respondent will be kept 
eposit to the credit of the suit. Costs of ¢his Rule, which 
assess at five gold mohurs, will be costs in the appeal. In the 
nt of the respondent not carrying out this order the appellant 
have liberty further to apply. 

Mookerjee J.—The facts which have given rise to the litiga- 
n out of which the proceedings now before this Court arise, so 
as it is necessary to state them for the purposes of these Rules, 


owdhrain, there is a putni taluk, Mirzapore Khoparia hek by 
atterput Singh. The putni extends over many villages, some 
which are held in durputni right by Kamalanand Sing and his 
other who are the opposite parties to these Rules. On the 14th 
lay 1904, the putni was sold under the provisions of Reg. VIII 
| 1819 at the instance ofthe zemindar and was purchased by 
kum Chand Baid the petitioner in these Rules. The purchaser 
ok possession of all the villages comprised in the putni claiming 

at the property had passed to him free ofthe rights of th 

irputnidars, The durputnidars then instituted a suit for d 
aration that the sale was invalid, because it had been held in 
ntravention of the provisions of the Regulation, and for recovery 
ossession. This suit was decidedgin favour of the plaintiffs on 
St inns islam] Cre xac not swetiolls cienad 
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the 14th September. Immediately upon the signimg of mm 
decree, the successful plaintiffs made an application for execut? 
and for delivery of possession. The judgment debtor prayed tham 
under the second paragraph of section 545 of the Civil Procedi 
Code, execution might be stayed for one week to enable him 
prefer an appeal to this Court and to obtain an order for stay 
execution during the pendency of the appeal under the fi 
paragraph of that section. This application of the judgme 
debtor. appears to have been summarily rejected, and a writ: 
delivery of possession was ordered to issue. Before, howev 
possession could he actually delivered to the judgment credit 
the judgment-debtor lodged an appeal in this Court on the 18 
September 1905, against the decree of the District Judge. ( 
the same day upon an application presented by the appellant, ti 
Court issued a Rufe calling on the decree-holders, opposite-pare 
to show cause, why delivery of possession of'the durputni tenu» 
to them should not be stayed pending the hearing of the appe 
upon such terms as to security as the Court might direct. T 
Court, further ordered upon this petition that in the meantime 
and pending the hearing of the Rule, all further proceedings sh 
be stayed. This Rule is No. 3423 of 1905. Before, however, t 
order of this Court could be communicated to the Court belc 
on the 25th September, possession was delivered to the decn 
holders. The appellant, as soon as he came to know of the 
applied to this Court on the 27th September 1905 and obtaine 
a Rule calling upon the decree- holders respondents to show cat 
why security should not be taken from them for the due pt 
formance of any decree which may be made by this Court in t 
appedi preferred by him. This is Rule No. 3443 of 1905. T 
questions which arise on these two Rules were fully argued befo 
us on the gth November last, and it was contended on behalf 
the decree-holders, (1) that the first Rule ought to be discharge 
because the decree has been executed and there is nothing 


- stay, and (2), that the second Rule ought also to be discharge 


because after the decree has been executed, this Court has 1 
jurisdiction to call upon the decree-holders to furnish security f 
the due performance of any decree which may be made in t) 
appeal In my opinion, the first contention must be upheld, b 
the second cannot be sustained. . 

As regards, the first Rule, it must be digcharged, because 
the decree has been executed, there is no longer any executior 


— 
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execution has taken place in accordance with law, and I shall 
hafe occasion to examine this-aspect of the case later on. 

As regards the second Rule, it is argued by the learned vakil 
who appears to show cause on behalf of the decree-holders, that 
that this Court, as a Court of appeal, has jurisdiction to call upon 
the fespondents decree-holders to furnish security for the due 
performance of the decree which may ultimately be made in the 
appeal, only during the pendency and before the completion of 
execution. In support of this proposition, he has placed reliance 
upon section 546 of the Civil Procedure Code. Iam not disposed to 
accept the somewhat narrow construction which the learned vakil 
seeks to place upon section 546 Civil Procedure Codé. It is at 
least open to contention, that the words in section 546 of the Civil 


Procedure Code namely, “the Appellate Court may for like cause 


direct the Court which passed the decree to take such security,” 
are not controlled by or merely confirmed to the case in which an 
order has been made for the execution of a decree'and the execu- 
` tion proceedings are still pending. In other words, assuming that 
the Court which passed the decree is competent under the first 
paragraph of section 546 to require security from the decree-holder 
only after an order has been made for the execution of the 
decree and before the execution has been completed, the Appellate 
Court under the second paragraph of the section possesses a 
less restricted power. The words in question are wide*and I am 
not disposed to put too narrow a: construction upon them and 
thus restrict the powers of the Appellate Court. So far as I am 
aware this clause of section 546 has not been the subject of judicial 
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interpretation, but the construction adopted by the Judicial - 


Committee, in the case of Jariut-ool Butool v. Hoseinee Begum (1), 
distinctly supports the view I take. That case turned upon the. 
construction of Bengal Regulation XVI of 1797 which by section 4 
provided that—" in cases of appeal to His Majesty in Council, the 
Court of Sudder Dewany Adwalut may either order the judgment 


passed by them to be carried into execution, taking sufficient (n 


security from the party in whose favour the same may be passed, 
for the due performance of such order or decree as His Majesty, his 
heirs or successors shall think fit to make on the appeal, or to 
suspend the execution of their judgment during the appeal, taking 


the fike security in' the latter case from the party left in posses- 
sion of the property adjudged against him." The Sudder Court of 


’ «(1) (1865) 10 M. 1, A. 198. 
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CIVIL. North West Provinces interpreted tbis section as authorising 
1905. " itto demand security from the décree-holder only before _the 


ukum Chand B execution of the decree had been completed." Lord Justice ‘Turner 
um Ohand Baid. — ~. - mat EE. Zee uem . R f 
\ v .  , in delivering the judgment of the Judicial Committee stated that 
legend sie the question was new and not free from difficulty, and held that 
ookerjee J. it was competent to the Court below to require security fo be 
us given or otherwise to provide for the protection and security of 
the property in question pending the appeal, notwithstanding that 

execution had been completed. Later on, on the 27th Jarfuary. 

« 1866, a Division Bench of this Court in the case of Huro 

Soonduree v. Stevenson (1), apparently in ignorance of the 

decision of the Judicial Committee, held that the High Court has 

' no power to reguire security from a judgment-creditor after the 

V iudgment appealed against has been carried into execution. The 

« same view was affirmed:by a Full Bench of this Court in the case 

of Foynarain Patra v. Rassick'Mohun Bannérjee (2), but the atten- 

tion of the Court was not invited to the decision of the Judicial . 

Committee. This decision however was brought to the notice of 

Sir Barnes Peacock, C. J., and Mr. Justice Dwarka Nath Mitter, 

— when on the roth July 1869, an application was made to them 
on behalf ọf the appellant in the case of Ramcoomar Koondoo v. 

acqueen [which was finally heard by the Judicial Committee in 

1872 (3)], for an Srder upon the respondent to furnish security after 

execution*had been completed. The learned Judges appear to 

have dealt with the question, how far the decision of the Full 

Bench in Joynarayan v. Russeek Mohan (2) could be treated as 

good law in view of the decision of the Judicial Committee in 

- Fariut-ool Butool v. Hoseinee Begum (4). Their judgment unfor- 

tunately has been lost, and no trace of it can be found in the 

e „records of Macqueen's case which I have caused to be searched 

and ecarefully examined. An extract from the judgment of 

Sir Barnes Peacock is, however, reproduced by Mr. Justice Loch 

in his judgment in the case of Sooraj Monee v. Sudanund (5). 

The learned Chief Justice appears to have expressed an opinion 

that the decision of the Judicial Committee is not at variance with 

the judgment of the Full Bench which was delivered by.himself, 

3| but he conceded that according to the Privy Council case, the High 

Court has a discretion to compel the party who has executed the 


x ! decree to give security. With all respect which one must féel for 
cite (1) (1866, 5 W. R. Mis. 18. — (2) (1867) 8 W. R.144 ; B. L. É, Sup. Vol. 744, 
oe (3) (1872) L. R. I. A. Sup. Vol. 40; 11 B. L. BR. 46. 4 
— (4) (1£65) 10 M. I. el. 196. (6) (1869) 12 W. R 296. 
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any opinion expressed by Sir Barnes Peacock, I am unable to 
refoncile the decision of the Full Bench with that of the Judicial " 1905. 
Committee, which I must take it, is binding upon this Court ; Hukum Cian d Bad, 
and this view seems to have been adopted in the cases 
of Sooraj Monee v. Sudanund (1), Fuggo Lally. Jankee 
Beebee (2), Khajah Ashanulla v. Karoonamoyt (3) and Narayan Mookgrjé J. 
v. Arunachelam (4). The contrary view, however, was taken by EN 
the Bombay High Court in Mansukhram v. Javarevohu (5), where 

the earned Judges followed the decision of the Full Bench of this 

Court overlooking the decision of the Judicial Committee. The 

case, however, is of impórtance in one way, because it shows that 

according to the learned Judges of the Bombay High Court, the 

same construction which had been placed upon section 4 of Regula- ú 
tion XVI of 1797 ought to be placed upon section 36 of Act XXIII 
of 1861, which so far as the present matter is concerned, is subs- 
tantially identical with section 546 of the present Civil Procedure 
' Code. In the light of the Privy Council decision, P must therefore 
hold that section 546 of the Civil Procedure Code authorises a 
Court of appeal to take security from a decree-holder even after 
execution of the decree under appeal has been completed. "E 

If however we assume that a narrow construction is strictly 

consistent with the terms of section 546, Civil Procedure Code, it 
does not follow by any means that the contentien advanced on. 
behalf of the decree-holder ought to be accepted as sound. As has 
been already pointed out by my learned brother and by myself in 
our, judgments in the case of Panchanon Singh Ray v. Dwarka 
. Nath Ray (6), the provisions of the Civil Procedure Code cannot 

be treated as exhaustive. I entirely repudiate the theory that 

our powers are rigidly circumscribed by the provisions of the. 
Code, and that we have no power .to make a particular, 
order, though it may be absolutely essential in the interests of 
justice, unless some section of the Code can be pointed out as a 
direct authority for it: Such a theory is based on a misconcep- 
tion of the true functions of a Code, as to which reference may 
usefully be made to a well known passage from Domat’s Civil Law 
[Vol. I p. 88 Chap. XII. section 17] quoted in my judgment in the yf 
case of Panchanon Singh Ray v. Dwarka Nath Ray (6). Sucha 
theory moreover, is entirely inconsistent with various degisions of 
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country, among which I need only mention those in the cases of 
Ram Kirpal v. Rup Kuari (1) [which affirms the copclusiveness of . 
interlocutory orders in execution proceedings, upon general prin- 
ciples, though section 13, Civil Procedure Code is not applicable], 
Surendranath Banerjea v. Chief Fustice and Fudges of the High 
Court of Bengal (2), [which recognises the power of the High 
Court to punish summarily by imprisonment, contempt of Court, 
by the publication of a libel out of Court, when the Court is not 
sitting], Hurree Persad yv. Koonjo Behary, (3) [which tecoghises 
the power and duty of a Court to decide jurisdictional questions,* 
though asa result of its enquiry, it may furn out that the Court 
has not jurisdiction over „the suit], Pasupati Nath v. Nanda Lal | 
Bose (4) [which recognises the power of an Appellate Court to 
stay execution proceedings pending an appeal from an order under 
section 244, Civil Procedure Code], Ju the goods of Luchminaratn 
Bogia, Bry Coomaree v. Ramrick (5) [which recognises the power 
of a Court to stay proceedings pursuant to its own order, in view 
of an intended appeal], and Balkishan v. Khugnu (6) [which 
affirms the existence of power in an Appellate Court to'stay pro- 
ceedings founded on a preliminary order in a partition suit, against 
which an appeal has been preferred]. It may be added that the 
exercise by Courts, of what are called their “inherent powers” or 


"incidental pow&rs" is familiar in other systems of law, and such 


exercise is justified’ on the ground that it is necessary to make its 
ordinary exercise of jurisdiction effectual, because “ when jurisdic- 
tion has once attached, it continues necessarily and all the powers 
requisite to give it full and complete effect can be exercised until 
the end of the law shall be attained." [See Works on Courts and 
their Jurisdiction, section 27 and Wells on Jurisdiction of Courts, 


Chapter XVII] Assuming therefore, that there are no express 


statutory provisions strictly applicable to the case now before "us, 
I would hold that this Court, as the Court of appeal has an in- 
herent power to deal with this matter and has upon general 
principles which I'shall presently explain, ample authority to 
provide for the protection and security of the property which is 
the subject matter of the litigation. It was pointed out by their 
Lordships of the Judicial Committee in the case of Rodger v. 
Comptoir.D’ Escompte de Paris (7) that a Court of appeal when it 
reverses a judgment of a Subordinate Court has an inhérent 


(1) (1883) L.. RI A. 97 ; 1. L. R. 6 All. 269 
(2) (1883) L. R. 10 I. A. 171; I. L R. 10 Cale. 109." « 
(3) use Marsh 99. (4) (1901) LL R. 28 Cale. 734, (5) (1901) 5 O.W. s. 781. 
(6) (1904) L L R. Yale. 722, (7) (1871) L. 2°38, P. G, 466. 
/ 4 
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jurisdiction to order restitution of every thing which may have 
been"improperly taken, because taken in execution of the decree 
which was subsequently reversed. The same principle was affirmed 
by their Lordships in the case of Shama Purshad vw. Hurro 
Purshad (1), has been repeatedly adopted by the Courts of.this 
country in various decisions, of which Dinesh Prasad v. Sankar 
Chaudhury (2) may be taken as the type, and has been recognised 
by the Legislature in section 583 of the Civil Procedure Code. As 
observéd in the cases of Hurro Chunder v. Shoorodhonee (3),.and 
_ Dorasami v. Annasami (4), the principle of the doctrine of 
restitution is that on the reversal of a judgment the law raises 
an obligation on the party to the record who received the benefit 
of the erroneous judgment to make restitution to the other party 
for what he had lost, and it is not merely in the powey of the 
Courts, but it is a duty cast upon them, to enforce that obligation. 
If it is the legal effect of à decree that it is to ‘be executed, it is 
no less the effect of a decree of reversal that thé party agaist 
whom the decree was given is to have restitution of all that he 
has been deprived of undef it; see Freeman on Judgments, 
' Vol. IL section 482. Now it is manifest that as ancillary to the 
power which the Court undoubtedly possesses to order. restitution 
when the judgment is reversed, it must have the power to take 
security if necessary, from the successful litigant who takes out 
execution during the pendency of the appeal, for.the due 
performance of the decree of order of the appellate Court. 
Unless such security is taken the exercise of the power of 
restitution might in many instances prove infructuous. The 


power to take security is essential to make the power to grant 


restitutionicompletely effectual by furnishing the means of enforce- 


ing it. Does it then make any substantial difference in principle, : 
whether security is demanded before or after execution has been, 


completed ? In my opinion, if regard be had to the ultimate pur- 
pose for which security is demanded from a successful decree-holder 
who is anxious to realize or has actually realized the fruits of his 
decree, I cannot appreciate any substantial distinction between the 
two cases ; an order for security may prove to be quite as essential 
in the one case as in the other for the effective exercise by the ap- 
pellate Court of its unquestioned power to order réstitutiqn in the 
event*of reversal of the decree which, while under appeal, has been 
oris sought to be executed. It ha$ no doubt been suggested, 


fu (1865) 16 M. I. A. 203. ` (8) (1868) 9 W. R. 402. 


(2) (1904) 2.0. L, 32587. (4) (1899) L I. R. 23 Mad. 306. 
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e? 
as wa$ indeed suggested in the judgment of the Full Bench 
in the case of Joynarain v. Russeek Mohun (1) that if this Court 
makes an order directing a respondent who’ has previously 
executed the decree, to give security and the respondent refuses 


l Kamalanaad Singh. , 3 to carry out the order, it would be difficult to enforce it., It 


herjeo J. 


“A 


is not necessary for our present: purposes to express a dfcided 
opinion upon this question, but should the contingency happen 
I apprehend there will be no difficulty in enforcing the order in - 
view of the principle embodied in section 260 of the Civil Protedure 
Code and the power of this Court to punish a person guilty of 
contempt of its authority ; see Bailey on Jurisdiction Vol. I section. 
295. Reference may also be made in this connection to the case 
of JVobin Kali Debi v. Banalata Debi (2), which shews that the 
Court mqy not be quite as powerless to enforce an order of this 
description as is imagined. There is another aspect of the matter 
now before us to which itis necessary to advert for a moment. 
Having regard to the proceedings of the Court below, I have no. 
hesitation i in stating that the learned District Judge acted with 
undue precipitancy in ordering exécution to proceed without 
allowing reasonable opportunity to the petitioner to lodge an ap- 
peal in this Court and obtain its orders upon his application for 
stay of execution. In this connection reference may be made to 
the observatiows of Sir Barnes Peacock in the case of Wise v. 
Raf Kishen Roy (3) where the learned Chief Justice pointed out 
that in a case of this description there is sufficient cause for stay- 
ing the hand of the Court below and that it ought to stay its hand 
until some order can be obtained from this Court. Apart from 
this circumstance, however, another important question arises 
touching the legality of the delivery of possession by the Court 
, below after an order for stay had been made by this Court upon 
" the (rst application presented by the appellant. AsI have already 
stated, this Court on the 18th September last ordered that pending 
the hearing of the Rule then issued, all further proceedings be 
stayed. The Court’ below in ignorance of this ofder delivered 
possession to the decreeholder. In [n my opinion, that delivery of 
possession was ultra vires and illegal. No doubt the mere issue of 
a Rule by this Court ` “calling upon the opposite party to show 
cause why execution should not be stayed, does not operate as a 
stay of execution ; it may also conceded that a conditional ‘order 
for stay of execution, for example, an order for stay of ‘execution 
* (1) (1867) 8 W. R. 144 :2) (1905) I L. R 32 Calo 921, 
l , (3) (1860) 6 W. R. Mis. 84. (91). * ; 
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8. . 
upon furnishing security to the satisfaction of the Court below, CIVIL. 
has ilo effect on the proceedings till the condition has been fulfilled ; 1005, 


but where, as in the case before us, when this Court has made an Hukum Chand Baid 
unconditional order for stay of execution, th#moment the orderis  * v. 

' made, it becomes operative and suspends the power of the subor- Riipalsnano Singh 
dinat Court to carry on further the execution proceeding. I AMoukenies vs 
respectfully dissent from the decision of this Court in Bessesswart . 

v. Horro Sundar (1), where the learned Judges appear to have 
held Broadly and without any qualification that an order of an 
Appellate Court to stay execution of a decree against which an ap- « 
peal is pending is in the nature of a prohibitory order and as such 
would only take effect when communicated. It is no doubt true 
that if proceedings have to be taken against any person for con- 
tempt of the authority of this Court in proceeding with execution 
after'an order for stay has been made, it would be essential to 

prove that such person has disobeyed-or acted in contravention of 
of the order with knowledge that it had been made ; but "the 
operation of the order is not postponed till it has been communi- * 
cated to the subordinate Court or the party intended to be affected 
by it. As was pointed out by Baldwin J. in delivering the judg- 
ment of the Supreme Court of California in Buffandeau v. 

` Edmbndson (2), injunction by an Appellate Court for stay of exe- 

cution operates as a supersedeas to the executio ; as soon as it 
is made the legal authority to proceed with the executione is with- 
drawn by the act of a competent Court, and there is no more 
legal justification for the execution after the order for stay than 
there would be for exegution after the proceedings have been 
quashed. The learned Judge further added that no doubt could 
exist that the order would be effectual without any previous notice 
to the authority carrying on the execution, because the order for 
stay has direct effect upon the process itself, although if proceedings 
are taken to punish the person who has carried on execution after 
it had been stayed, it is necessary to show that he had notice of 
the order, because it is only after such notice that his act would 

. be in defiance of law and in contempt of the Court. The 

rule is laid down in similar terms in Spelling on Injunctions 

Vol. I, sections 173-178. The learned author points out that the 

effect. of an injunction upon an execution sale is to stop&he pro- 

ceedings where they are, but the injunction does not operate to 
kill the execution ; the sale is arrested by the injunction but the 


(2) (1892)1 0. W. N. 2 
(2) (1851) 17 Galttcenta 136 ; 79 Am. Deo. 189, 
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xu 
seizufe is not released and the property remains in legal custody 
pending the injunction; and if the injunction | is subsequéntly 
resolved the parties are restored to the same position which they 
occupied before it was granted. [Duckett v. Dalrymple (1), 
Lamorer v. Cox (2)]. The same learned author further points out 
(Vol. IL. section 1122), that if it is sought however to subject & party 
to punishment in contempt proceedings, it is necessary that it be 
shown that he has had notice of the contents of the restraining 
order or writ of injunction, at least to the extent of imporfing to 
him the knowledge that the acts imputed to him were prohibited 
therein. But that an order takes effect, generally speaking, from the 
time it is made is amply shown by the cases of Fones v. Roberts (3), 
Aberdeen v. Watkin (4), Verlander v. Codd (5), and Exp. Hookey (6) ; 
see also the observations of Lord Esher M.R.,in Holtby v. Hodson (7). 
I must therefore hold that the delivery of possession made by 
the Court below after this Court had made an unconditional order 
fot stay of execution was done in excess of its powers and cannot 
prevent this Court from directing the respondent to furnish 
security, as it would undoubtedly havt power to do if execution had 
not been completed. The hands of this Court cannot be tied 
down and the exercise of its powers cannot be restricted or 
rendered infructuous because of an act of the Court below which is 
mainfestly illegal and which it would never have got an oppor- 
tunity to do, if the execution proceedings had not been rushed 
through. I have no hesitation in holding that the second Rule 
calling upon the decree-holder to furnish security ought to ‘be 
made absolute. I have not deemed it necessary to discuss the 
merits of the application, because it has not been seriously con- 
tested that under the circumstances of the case and having regard 
to the imminent danger of the property being wasted or sold 
away at the instance of the zemindar, during the pendency of the 
appeal preferred to this Court, security ought to be taken from the 
persons in possession, and the parties have very properly agreed 
as to the terms upon which such security ought to be taken. The 
result therefore is that the first Rule must be discharged and the 
second Rule made absolute in the terms mentioned in the judg- 
ment of my learned brother.- 


B.M.M., Rule 3423 discharged ; Rule 3443 made ansam, 
(1) 1 Rich 148 (4) (1833) 6 Sim. 146. 
(2) 32 La. An 246. «5) (1822) 1 Sim. & St, 94. 


(8) (1825) MeCle & Yo. 567. — (6) oon 4 DeG. F. & J, 456 ; 31L. J. Ch. 427. 
(7) (1889) 24 Q. B. D. 103 (107). 
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g 
PRESENT : Lord Macnaghten, Sir Ford North, Sir Andrew Scoble 
and Sir Arthur Wilson. 

RAJA BALWANT SINGH 

: : Vex 
AMOLAK RAM AND OTHERS. 
[ON APPEAL FROM THE HicH Court AT ALLAHABAD.] 


Mortgage—Interest, vate of, due from the date fieed by the decree. for payment 
up to date of realization —Transfor of Property Act (IV of 1882) section 
88, effect of. 


Section 88 of the Transfer of Property Act, 1882, docs not limit the interest - 


at the contract rate to the date fixed by the decree for payment ofe the princi- 
pal and interest, nor does it preclude the interest from extending over tho time 
down to realization of the entire amount due. 


Appeal by the Decree holder. 
Proceedings in execution of a mortgage decree. 


_This was an appeal against the decision of the High Court of 
Allahabad (Edge C. J. and Blair J.) in the case of Amolakram v. 
Lachmi Narain (1). The substantial question of law which was 
‘rdised in the proceedings was whether in a suit for sale upon a 
‘mortgage, the Court could allow interest at the contract rate after 
the date fixed for payment up to the time of realization. The 
Subordinate Judge held that the Court could allow interest at the 
contract rate up to the date of the realization of the decretal 
money. The High Court reversed this decision and held that 
the Court could decree interest at the contract rate up to the 
date fixed in the decree for repayment. The decreeholder 
appealed to Her late Majesty in Council. Before the appeal came 
on for hearing the decision of the High Court was dissented® from 
by a‘Full Bench of that Court in the case of Bakar Sagad V: 
Udit Narain (2). The same point also arose in the case of the 
Maharaja of Bhuratbore v. Rant Kanno Dae (3), the decision 
of the High Court in which case was subsequently, reversed 
by the Judicial Committee (4). In that case their Lordships, 
approved of the decision of the Full Bench in Bakar Sayad v. 

Udit Nara: (2) and disapproved of the decision in Amolakram 


"sw. Lacheni Narain (1). | When.therefore the present appeal, 


` (1) (1806) I? L. R. 19 AIL. 174. (2) (1899) I. L. B. 21 All. 362. 
; (8) (1898) All. W. N. 164. 
* (4) (1900) L. R 28 I. A. 85; I. L. R. 28 AJL 18k: - 
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which *had been preferred against this last mentioned judgment 
came on for hearing, the point had practically been settled “by 
the previous decision of the Judicial Committee. 

Mr. Ross for the Appellant. 

No one appeared for the Respondents. 


The judgment of their Lordships was delivered by 


Lord Macnaghten.—This appeal is concluded by the 
decision of this Board in the case of Maharajah of Bharaipur 
v. Rant Kanno Dae (1). 

Their Lordships will therefore humbly advise His Majesty 
that the appeal ought to be allowed, that the decree of the High 
Court ought to be discharged with costs, and the decree of the 
Subordinate Judge restored. The Respondents will pay the 
costs of tlfe appeal. 

M. K. M. . Appeal allowed. 

. (1) (1898) All. W. N, 164. : 





a” nate 
Present: Lord Macnaghten, Sir Ford North, Sir Andrew __ 
Scoble and Sir Arthur Wilson. 


KUNWAR SANWAL SINGH 
^ : v. 
RANI SATRUPA KUNWAR. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMIS- 
SIONER OF OUDE.] 
* 
Fact, concurrent findings of. by Lower Court—Judicial Committee, practice of. 

The Judicial Committee will not make a fresh examination of facts for the 
purpose of disturbing concurent findings by the lower Courts, specially where 
Buch findings are based on facts whose significance is best appreciated by Judges 
most familar with Indian manners and customs 
Umrao Begam v. Irsad Husain (1) followed. 


Appeal by the Plaintiff. 

Suit for declaration of title and recovery of possession. 

The material facts appear from the judgment which was 
delivered by 

' Lord Macnaghten.—In their Lordships’ opinion this case is 
concluded by the concurrent findings of the Additional Civil Judge _ 
of Lucknow and the Judicial Commissioners. Both Courts have | 
gone into the case with minute care, and their Lordsltips consider 

(1) (1894) L, R, 21 I. A. 168 at 166 ; I. L. R. 21 Gale, 997. V; 
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that the issues of fact have been disposed of in a very satisfactory 
manner. Both Courts have found that the appellant, who was the 

plaintiff in the Court below, was not treated in all respects by 
Hardeo Baksh as his own son, and therefore was not entitled to 
the statutory right of succession under clause 4 of section 22 of 
Act I of 1869. It has also been found that, according to the 
custom of the family, a daughter's son does not succeed to the 
property of his maternal grandfather. g $ 

Those findings are sufficient to dispose of the appeal, but it 
may not be out of place to repeat what was laid down in the case 
of Umrao Begum v. Irshad Husain (1) to which Mr. De Gruyther 
has called their Lordships’ attention, “ The question,” said Lord 
Hobhouse in delivering the judgment of the Board in that case, 
"is not only a question of fact, but it is one which efbraces a 
great number of facts whose significance is best appreciated by 
those who’ are most familiar with Indian manners and customs. 
Their Lordships would he specially unwilling in such a case to 
depart from the general rule, which forbids a fresh examination 
of facts for the purpose of disturbing concurrent findings by the 
Lower Courts.” 

Their Lordships will, therefore humbly advise His Majesty 
that this appeal should be dismissed. The appellant will pay 
the costs of the appeal. 


M. K. M. 7 Appeal dismissed. 
(1) (1891) L. R. 21 I. A 168 p. 166. 
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SHUKH DEO SINGH.* 


Cognizable offence, complaint of—Soma of the acoused. sent up by Police—Trial 
and conviction by Deputy Magistrate—Magistrats of the District, jurisdiction 
of, to order prosecution of remaining acoused—Cogrizance of complaint 
against them— Order, -propriety of—Code of Criminal Procedure (Act V 

- ef 1898) Seo, 190. ° s 


* Oriminal Revision No. 382 of 1905 against the order of F. F, Lyall Esq.. 
Deputy Commissioner f Palaman dated the 13th March 19065. 


87 


P. C, 
e 


1905. 


~ 
* Kunwar Sanwal 
Singh 
: t. 
Bani Satrupa 
Kunwar, 


Lord Macnaghten. 


CRIMINAL, 


1905. 
— 
June £1, 22. 


88. 


Tu 
CRIMINAL. 
1905? 
— 


Jharu Jola 


i E 
aakh Deo Singhs 


d TUE CALCUTTA L.W JOURNAL. [You III. 


. 

On a complaint of a cognizable offence, the Police gent up some only ‘of the 
accused persons who were tried and convicted by a Deputy Magistrate ; ; subse- 
quently the District Magistrate or Deputy Commissioner while inspecting the 
Police Outpost made a note that the remaining acensed should be sent up and 
therenpon the remaining accused were sent up for trial and the case was made 
over to the same Deputy Magistrate: 

Held—That nothing was made over to the Deputy Magistrate at first extent 
the ense of some of the accused who bad been previously tried and convicted. 

Held also—That the proceedings taken against the remaining accused ` 
withont any one formally taking cognizance of the case were irregularlye insti- 
tuted and should be set aside. 

Application by the Petitioners. 

Order to send up some of the accused who had not been sent: 
up by the Police for the trial of a cognizable offence on the 


convictiow of some others previously sent up and convicted. 


The material facts appear from the judgment. 
Mr. Fackson ana\Babu Sarat Chandra Basak for the Petitioners.: 
No one appeared for the Opposite-party. - 


The judgment of Court was delivered. by 


Pargiter J.—OCn 6th November 1904, Sukh Deo Singh lodged 
a complaint of criminal trespass and theft of paddy against Khu- 
khu Singh and Bhoju Singh and these 9 petitioners. The Police 
sent up ‘Khuk&u and Bhoju for trial under Sécs. 379 and 447) 
‘Indian Penal Code and those:2 men were tried and convicted by 
Deputy Magistrate Babu Jatindra Nath Gupta. Afterwards the 
Deputy Commissioner made a note when inspecting the Police 
Out-post that the remaining accused should be sent up ; and the 
Police sent a copy of the note tc Head quarters and its purport 
was copied into the order sheet of the case. The result was that 


.these 9 petitioners were sent up for trial and the case was made 


overeto the same Deputy Magistrate for trial. : 
These are the facts as we learn from the papers and the 
Deputy Commissioner's explanation. A Rule was issued calling 
on him to show cause why the order made by him on the 13th 
March last directing that "the remaining nine accused persons 
should be sent up” should not be set aside on the ground that 
he had no jurisdiction'to make the order, because the case was 
not befere him and it had not been withdrawn to his own file 
from that of the Deputy Magistrate ; ; or in the alternative, why 
the hearing of the case should not be transferred to some other 
Magistrate competent to deal with it, either in the District or in 
some other District. : . ae 
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2 We have considered his explanation and heard the learned 
. Counsel who appears for the petitioners. 

We find it difficult to make out clearly what was done. The 
Deputy Commissioner says that only the case of the two accused 
Khukhu and Bhoju was made over to the Deputy Magistrate for 
trial at first, and he (the Deputy Commissioner) had jurisdiction to 
take cognizance of the complaint against these 9 petitioners under 
Sec. 190 (c), Criminal Precedure Code. Now itis quite true that 
nothifg was made cver to the Deputy Magistrate at first, except 
the case of Khuku and Bhoju, and if the Deputy Commissioner 
had definitely taken ccgnizance of the complaints against these 
9 petitioners under Sec. 190, we shculd have had to consider 
whether he had nct jurisdicticn to take- cognizance and whether 
the rulings in the cases, Mom Singh v. Mahabir Singh (1), 
Golabdy Shaikh v. Queen Empress (2) would apply to this case. 

As we understand the Deputy Ccmmissioner’s explanation, 
the position is this. He himself and he alone was competent: to 
take action against these 9 petitioners but he passed no orders on 
this case in that capacity (pafas. 3 and 5). The Deputy Magistrate 

- had no jurisdiction, nor was there any proceeding before his Court 


(para. 5). It is not explained then who actually took cognizance | 


of the complaint against these petitioners, and if these'proceedings 
were irregularly instituted we have no course but to set them 
aside. : 

Accordingly we make the Rule absolute and set aside the 
order for the prosecution of these petitioners solely on the ground 
that it does not appear that any one formally took cognizance of 
the complaint against these petitioners. 


M. N. M. Rule made absolute ; order set aside. 


(1} (1899) 4.0. W N., 9249. (2) (1900) I. I.E, 27 Cale. 979 ; 4 O. W. N., 827° * 
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Before Mr. Justice Woodroffe and Mr. Fustice Mookerjee,, 
SHEIKH ABDOOL SAMAD o« 


v 


THE CORPORATION OF CALCUTTA.* 


Caloxtta Municipal Aot (LU of “1899 ) section 449— Demolition of byilding " 
order for—Deciation from plan sanctioned — Assessment on the deviation— 


Aaquiesaenoe—Order made long after notice— Order, if proper— Order, pro- 
priety of — High Court, jurisdiction of, to revise such ovder— Gode of Crimi- 


nal Procedure (Act V of 1898), section 435— Revision, power of —9Disore- ` 


tion of Magistrate. , : 
The General Committee, if satisfied, of the existence of the circumstances 


mentioned in section 449 of the Caloutta Municipal Act, may or may not make’ 


an application to the Magistrate for demolition of a building or a portion of it 
erected in violation of o1 contrary to the pian sanctioned by the Municipality, 
but when sach an application is made to the Magistrate, he also has a disore- 
tion either to make or to refuse the order under section 449 of the Act, 

When a Magistrate has not properly exercised his discretion, the order ig 
not.a-proper order and the High Court has power to set it aside, - ' 


Application by the Petitioner. 
Order under section 449 of the ‘Calcutta Municipal Act for 


demolition of a building, a cook-shed, created in deviation of 


the place sanctioned by the Municipality... 
e. 


The facts of the case appear fully from the judgment. 

Mr. P. L.* Roy with Babu Debendra Nath Bagchi for the 
Petitioner. 

Babu Manmatha Nath Mookerjee for the Opposite party. 

The judgment of the Court was delivered by 


- Woodroffe J.— The facts of this case are briefly these ; 
, On the 1oth of January 1902, the petitioner obtained from 
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the Corporation of Calcutta, a sanction for an additional building : * 


* Ħin respect of premises Nos. 10 and 11 Damzen's lane. There- 


after” he commenced to make additions to these premises, but as 
is admitted, he to a certain extent, deviated from the sanctioned 
plan. The building with such deviations, was completed in the 
month of August 1902. After that date the Municipal assess- 
ment of 10 Damzen's Lane which had been previously. a 
bustee was raised from Rs. 381 to a sum of Rs. 2700 which was on 
the petitioner's objection reduced by the Chairman of the Munici- 
pality to à sum of Rs. 2187 and the assessment of the premises 
No. 11 was raised from Rs.* 1080 to Rs. 1564, the assessment 


*Oriminal Revision No, 982 of 1906 against the order of P. N. Mookerjee. 
Esq. Municipal Magistrate of Calcutta, dated the 5th Augnst 1905. ` * 
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having been increased in consequence of the improvements, 
. additfons and alterations which were made in respect of the 
premises. x 

Amongst the additions so made was a cooking shed erected 
by the petitioner in the year 1903. An application was in that 
year made by the Chairman of the Corporation for an order for 
demolition under section 449 of the Calcutta Municipal Act, and 
the petitioner was called upon to show cause why the cooking- 
shed which was alleged to have been erected without permission 
should not be demolished. Subsequently however with the con- 
sent of the petitioner an order was made under which he was 
directed to demolish half the length of the cooking-shed ànd this 
order was finally carried out. Nothing was at this time said 
about the matter now complained of. Some two years after this, 
another application was made by the Chairman of the Corporation 
on the 20th February 1905, upon which a notice was issued to the 
petitioner by the Municipal Magistrate calling upon the petitioher 
to show cause why the unduthorised construction of the portions 
of the buildings, ro and 11* Damzen’s Lane, should not’ be 
demolished. The constructions referred to in that notice are the 
deviations from the original plan sanctioned in 1902 and which 
were made in that year. Upon this application, the Municipal 
Magistrate made the order which is now complained of and 
which is dated the 5th of August 1905, by which he ordered the 
the petitioner to remove the verandas of both the stories on the 
south of Damzen's Lane and to set back his building on the 
“second story beyond 40 feet from the wide street so as to conform 
to the sanctioned plan. 

The petitioner thereupon obtained a Rule calling upon the 
Municipal Magistrate to show cause why the order complained 
against, dated the 5th August 1905 should be not set aside. «e 

It has been contended on behalf of the petitioner that the 
order was not one, under the circumstances of the case, which 
it was proper for the Magistrate to make having regard to the 
fact that the Magistrate's proceedings took place in the year 
I905 in respect of a deviation which was made in the year 1902, 
as also to the fact that since the deviation was completed in 
1902, there have been two revaluations of the premises by the 
Corporation—revaluation based upon the improvements including 
the portion of the premises now objecfed to, and further having 
regard to the fact that in 1903, when proceedings were taken 
by the Corporation in respect of the unauthorised construction 
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CRIMINAL, of the cook shed, no complaint was then made in respect of 
1985. the verandas which have now been ordered tojpe demolished . 
Sa. 
Sheikh Abiool and which form portion of both the premises to which we have _ 
Samad’ ^" referred. y 
Thr Götporation of It appears to us having regard to the circumstances already 
Calcutta. stated, that assuming, as appears to be the case, that thêre are 
Woodroffe J, some deviations from the sanctioned plan of 1902, that ‘the 


order is not a proper or fair one to make. 

It has been urged by the learned pleader who appears on 
behalf of the Corporation that this Court has no jurisdiction, 
sitting in revision, to deal with the order that has been made. 
He has further conténded that it cannot be said that the order 
was within the meaning of section 435, Criminal Procedure Code 
either incorrect, illegal or improper. Ds 

With the question of the propriety in fact of the order, we 
have already dealt. The point now before us, is whether or not, we 
can, upon an application of this nature, set aside the order which 
the Magistrate has made. That order was passed under section 449 
of the Calcutta Municipal Act. Unter that section, the General 
Committee, if satisfied, “that the erection or re-erection of any- 
building has been commenced without obtaining the' permission 
of the Chairman ‘or when an appeal or reference has been made 
to the General Committee in contravention of any orders passed 
by the» General Committee, then the General Committee may 
apply to a Magistrate, and the Magistrate may make an order 
directing that the work done or so much of the same as has been ~ 
unlawfully executed, be demolished by the owner of the building 
or altered by him to the satisfaction of the Committee as the case 
may require, or directing that the work done or so much of the 
same as has been unlawfully executed, be demolished or altered 
by the Chairman at the expense of the owner of the building." 
Jt is to be observed that the word used both in connection with 
the action of the General Committee and of the Magistrate is 
“may” not “shall.” 

It has however been contended that though the-Geheral 
Committee, if satisfied, of the existence of the circumstances men- 
tioned in Sec. 449, may or may not make an application to the 
Magisteate yet that once such application is made to the 
Magistrate, he has himself no discretion as to whether afi order 
should be passed or not. ; : 

Looking however to the language which “is used in , the 
section we do not think that the contention is a sound one. This’ 
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is not like the case of a prosecution under the Penal Code in 
which imperative words are used rendering it obligatory upon a 
Magistrate to convict an accused, provided that an offence has been 
made out, but giving a discretion within certain limits as to the 
penalty which may be imposed. We are of opinion that it cannot 
be said that the same language is used in either case, that if the 
General Committee have a discretion in the matter, the Magistrate 
himself has none upon the question whether an order should be 
made though if this is determined in the affirmative, the nature of 
the order is fixed by the Act, a circumstance which itself indicates 
the necessity of allowing the discretion to the Magistrate, which the 
words of the section appear to give him. This being so, we think 
that as the Magistrate had a discretion either to make or to refuse 
the order under Sec. 449, the discretion under the circumstances 
of this case*has not been properly exercised. 

We therefore make the Rule absolute and set aside the order 
of the Municipal Magistrate, dated the sth August 1905. : 


M. N. M. ^ Rule made absolute ; order set aside. ^ 


APPELLATE CIVIL. 


Before Sir Francis W. Maclean, x. C. 1. E., , Chief dustice and 
Mr. Justice Pratt. l 


MATANGINI DEBYA 


v. 
PRASANNAMOYI DEBYA AND OTHERS.* 


Putni Regulation (VIII of 1810) section 9 — Purchase by one of the dofaulters, 
effect of — Contribution, suit for— Limitation — Limitation Act (XV of 1877) 
Soh. II Arts. 01 and 99. . 


When at a sale under Regulation VIII of 1819, a putni is purchased by 
one of the defaulters, there is nothing in the Regulation to make the sale 
absolutely void, though it is voidable. Payment of any rent for the putni by 
the purchaser, until the sale is set aside, is made on his own account. 

For a suit for contribution for such payment, against the former co-owners 
of the putni, the cause of action does not arise and limitation does not begin to 
run'until the sale is set aside. 

Appeal by the Plaintiff. 
Suit for contribution. mE . 
The facts of the case appear from the judgment. 


* Appeal from Appellate Decree No. 1402 of 1904 against the decree of 
B.O Mitter Esq., District Judge, Jessore, dated the 10th March 1904, affirmin, 
that of Baba Nauda Lal Dey, Subordinate Judge, Jessore, dated the 8 
June 1008. 
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OVID... * Babus Lal Mohan Doss and Biraj Mohan Mojumdar i iie 
1805. Appellant. 
Babu Ram Chandra Mazumdar for the Resor ndent. 
"MM m The judgment of the Court was delivered by 
Debya. T.i Maclean C. J.—This is a suit for contribution. The only 
L0 question is whether, as regards the present portion of the claim, 
thesuitis barred by the Statute of Limitation. The facts are 
shortly these. The plaintiff and the defendants were co-Putnidars. 
The putni was sold on the 14th May 1898, for arrears of went and 
was purchased by the plaintiffin the name of a benamdar. On 
the 26th May 1898, a suit was instituted by the other putnidars 
to set aside the sale and the sale was set asidé on the 12th June 
1899. The sole ground upon which the sale was set aside was 
that the plaintiff was not competent to bid, having regard to the 
provisions of section 9 of the Putni Regulation (VIII) of 1819. 
In the meantime, that is, on the sth September 1898, the plain-: 
tiff, who at that time must be treated as the owner of the putni, 
. paid up Rupees 1,100 or 1,200 in respect of the arrears of rent 
and he instituted the present suit on the 28th February: 1902 for 
2 contribution in respect of the payment made, by him in Septem- 
ber, 1898. 

The'defendants say that the claim is barred because whether 
you take tle case as falling within article 61 of the Second 
Schedyle of the Limitation Act or article 99 (the defendants 
rely on article 61), in either case the period of three years ran 
from the time the money was paid and the money having been 
paid on the 5th September 1898, and the action not having been 
brought until the 28th February 1902, it is out of time. To this, 
the plaintiff replies that, in the circumstances of the case, the 
money payable to the plaintiff for money paid for the defendants, 
cannot be taken to have been paid until the 12th June 1899, 
when the sale was set aside. We think that this argument ought 
to prevail. When a putni is purchased under circumstances such 
as the present, namely, by one of the defaulters, there is nothing 
inthe Regulation to makethe sale absolutely void, though it is 
voidable, but, untilit is avoided, the property would remain: in 
the purchaser. If it be held that the purchase in this case was 
voidaple and was not avoided until the 12th June 1899, seeing 
that, on the 5th September 1898, when the payment was made, 
the plaintiff was the owner of the putni, the payment must be 
regarded as made on his own account, and not for the co-put- 
nidars. In this view the Statute would not begin to runwuntil 


Matangini Debya 
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after the 12th-June 1899. The plaintiff would have no cause of one 
action against the defendants until the 12th June 1899. To 1908. 


—— 


revert, fora moment, to article 61, it cannot be said that there Matangini Debya 
was any money paid for the defendants` until the sale has been 

: ; ; Prasunnamiages: 
set aside. Up to that time, the money must be taken as paid by Debya, 
the plaintiff on his own account. Ithink, therefore, that this Matan ČI. 
appeal must succeed and the decree of the Lower Court varied —— 
by adding this additional sum in fgvour of the plaintiff with costs. 


B. L. C. Appeal decreed, 


` 


Before Mr. Justice Ghose and Mr. Justice Geiat. OD 


SADANANDA SARMA. i 1905. 


v. ; —— 
KALI SANKAR BAJPAL* August 16, 


Limitation Aot (XV of 1877) Sch. II Art, 179 — Application for withdrawal 
` of money standing to the credit of a deores-holder, whether “a step in ‘aid 
of cwscution"—Application for a ministerial order distinguished. 

An application by a decree-holder for withdrawal of money standing to 
his credit, although made in accordance with the rules prescribed by the High 
Court, is for an order ministerial and not judicial, und, as such, is not ‘a step 
in aid of execution’ within the meaning of Art, 179, Schedule II of the 
Limitation Act. 

‘Hem Chandra Chowdhuri v. Brojo Sundari Debi (1),° Fazl Imam v. 
Metia Singh (2), Gunga Prasad Bhowmik v. Debi Sundari Dabea ®©, 
Annanda Mohun Roy v. Hara Sundari (4) referred to. 

Sariatulla Molla v. Raj Kumar Roy (5), Baij Nath Pershad v. Ghanshyam 

(0) distinguished. 

Appeal by the Judgment-debtor. 

Application for execution of a decree. 

The material facts and arguments are fully set forth in the 
judgment. : a » 

Babu Harendra Narayan Mitra for the Appellant. 

Dr. Sarat Chandra Banerjee for the Respondent. 

The judgment of the Court was delivered by ` 

Ghose J.—The question raised in this case is whether the 
application that was presented by the decree-holder on the 24th 
November 1903 for execution of his decree is barred by the law 
of limitation. 


*Appeal from Appellate Order No. 128 of 1905 against an order-of B. B. 
‘Newbold qp MEO Judge, Sylhet, dated the 10th November 1904, E 
"that of Bab lit Kumar Basu, Officiating Subordinate Judge, Sylhet, dat 
the 21st May 1904. 

f ) (1881) I. L. R..8 Calc. 89. (2) (1884) I. L. R. IO Calc. 549. 


8) (1885) I. L. R, 11 Cale. 227. (4) (1895) I. L. R. 23 Cale. 196. 
(5) (1900) I. L. R. 27 Cale. 709. (6) (1904) 8 O. W. N. 882. 
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The decree was pronounced on the sth April, 1897.5 An 
application was made for execution of this deere on the 6th 
September 1900, and it appears that certain moneys having been 
realised by sale of properties belonging to the judgment-debtor, 
it was found that the decree-holder was entitled to Rs. 32-10-3 
upon rateable distribution between him and some other decree 
holders who had also taken out execution, against the same 
judgment- debtor ; and the Court made the following order on 
the 26th November, 1900 :—" The decree- holder will get Rs. 32- 10-3 
from the sale proceeds of the execution case No. 103 of 1899. 
The application is dismissed upon part satisfaction.” Subsequently, 
an application was presented by the decree-holder for the with- 
drawal of this money on 31st January 1901 ; and it was presented 
accordifig to the form prescribed by the Rules of this Court to 
be found in the General Rules and Circular Orders, Civil, vol, 1, 
p. 163: "Consolidated Account Rules (judicial).” Upon such 
application being presented, an order was made on the sth Feb- 
ruary 1901, allowing the decree-holder to withdraw the money 
in question. Subsequently, as we have already indicated, the 
present applicaion was presented on the 24th November 1903. 
The questjon raised before us is whether the application that was 
made for withdrawal of the money on the 31st January 1901 
was an application within the meaning of Art. 179 of schedule II of 
the Indfan Limitation Act—an application to take some step in 
aid of execution. This question was considered in several cases 
in this Court, notably in Hem Chunder Chowdhury v. Brojo Soon- 
dury Debt (1), Fazal Imam v. Metta Sing (2, Gunga Pershad 
Bhowmick v. Debi Sundari Dabea (3), dunanda Mohan Roy v. 
Hara Sundari (4) and in Bay Nath Prosad v. Ghanshyam Dass 
(5) and these cases are against the view contended for by the 
leftned vakil for the decree-holder. 

It.will be observed that the application that was made by the 
decree-holder on the 31st January 1901 was simply for an order 
ministerial, allowing the decree-holder to withdraw the money, 
which it had already been determined he was entitled to have 
as part satisfaction of his decree, and not for a judicial order, for 
the passing of which the Court which had charge of the execution 
of the Yecree, would be called upon to exercise its judicial mind 
If the cases to which we have referred have been correctly des- 


(1) (1881) I. L. R. 8 Calc. 89. (2) (1884) I. L. R. 10 Calo. 649. 
(8) (1885) I. L. R. 11 Cale. 227. — (4) (1895) I L. R. 28 Calo, 196,* 
+ (8) (1904) 8 O, W. N, 882, 
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* 
cribed—and we have no reasónto doubt that they have been— 
the applicati that was made by the decree-holder for withdrawal 
of the money could not be regarded as an application with a 
view to take some step in aid of execution of the decree. Indeed, 
the execution of the decree, so far as it was sought to be had 
upon the application on which the order of 26th November 1900 
was made, was completed ; nothing further was left to be done, 
and the Court ordered the application to be dismissed, as upon 
part satisfaction. 

We are of opinion that the application that was made on the 
31st January 1901 could not properly be regarded as an applica- 
tion to take some step in aid of the execution which terminated 
with the order of the 26th November, 1900. 

The learned vakil for the appellant, however, has contended 
that the application for withdrawal of the money was an applica- 
tion in accordance with the.Rules of the Court, that these Rules 

-have the force of law, and that, therefore, it should be regarded 
as one within the meaning qf Art. 179 of the Limitation Act. ` 

Whether the Rules that have been promulgated by this Court 
on the subject have the force of law, it is not necessary to deter- 
mine in the present case. It it sufficient for us to say, looking at 
the Rules themselves, that the application for the withdrawal of 
such money is to be made to the chief ministerial officer of the 
Court under whose order the money was deposited, “and such 
ministerial officer is directed to examine whether the applicant 
is entitled to have the money. After such examination he submits 
it to the accountant, and the latter officer, under Rule 41, submits 
the application to the Judge in charge of the Account Depart- 
ment, who makes the order accordingly. It is noteworthy that 
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the application in question is not to be submitted for orders to** 


the Court which bas charge of the execution of the décree, 
though no doubt it is to be submitted in the first instance to the 
chief ministerial officer of that Court. Obviously, therefore, the 
Court which has charge of the execution of the decree in ques- 
tion is not called upon to exercise its mind on the subject matter 
of the application, or to make any order in relation thereto. 
That being so, we are of opinion that though an application for 
withdrawal of money standing to the credit of a decree-holder 
has to he made in accordance with the Rule prescribed by this 
Court, yet it js simply for an order ministerial, and not judicial ; 
and in this view of the matter, there is no reason to differ from 
the decisions to which we have been already referred. 
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OVIL. Our attention has also been’ drawn to another case, Sará- 

med toolla Molla v. Raj Kumar Roy (ï), and it has beef argued by 

! uda — the learned vakil for the respondent that the principle underly- 


ing that case equally applies to the facts of the present case. 
cian That case, we observe, was considered in Ba: Nath Prosad v. 
Ghose J. Ghanshyam Dass (2) to which we have already referred ; and 
m we need hardly say that the facts of the present case are distin- 
' guishable from those of the case referred to. š 
The learned Judge of the Court below, we observe, has 
expressed the opinion that the case of Bay Nath Prosad v. 
Ghanshyam is a clear authority in support of the contention of 
the decree-holder ; but on looking at that case carefully, we are 
of a different opinion ; for it will be found upon examination 
that the order that was then applied for was not a ministerial 
but a judicial order, determining the claims of the rival decree- 
holders, and therefore the application that then came before the 
Court for consideration was regarded as an application to take 
some step in aid of execution of the decree. 
For these reasons, we are of opinion that the order of the 
Court below cannot be supported ; it must be set aside, and this 


v. . 
Kali Sankar Bajpai. 


appeal allowed. 
^. Dn the circumstances of the case, we allow no costs. 
d H. S. $ Appeal allowed. 


Before Mr. Justice Rampini and Mr. Fusitce Mookerzee. 
1905. BASANTA KUMAR SINGHA AND ANOTHER 


v. 
B å JOGENDRA NATH SINGHA AND OTHERS.* 
Hindu Law— Mitakshara—Reunton—First cousins— Mitakshara, Ch. II, 
Seo, 9. paras. 2 and 3—Interpretation of temte. . 
Under the Hindu Law as laid down in the Mitakshara there cannot be a 
valid reunion between two first cousins who, were originally joint but had 
gubsequently separated. 
Appeal by the Defendants. 
Suit for declaration of title and recovery of possession. 
The material facts and arguments appear from the judgment. 


a 
* s * Appeal from Appellate Decree No. 48 of 1904, against the decree of 
` Babu Akshoy Kumar Bose, Subordinate Judge, Hooghly, dated, the 4th January 
1904 affirming that of Babu Sidheswar Mukherjee, Munsiff, dated the 29th 
May 1908. ' : ie x 


(1) (1900) I, L. R, 27 Cale. 709. (2) (1904) 8 C. W. N. 382. ` 
. 


Vor. III.) HIGH COURT. 


* Babu Syama Prasanna Mazumdar for the Appellants 
e No one appeared for the Respondents. 

The juctement of the Court was delivered by 

Mookerjee J.— The subject matter of the litigation which has 
given rise £o this appeal is the estate of one Haradhan Singh who 
diedjon the 8th January 1896, leaving two first cousins, Ramnath 
the father of the plaintiffs and Jadunath the father of the defen- 
dants. It is not disputed that the three cousins'originally formed 
a joint Hindu family governed by the law as expounded in the 
Mitakshara and that they subsequently separated. The plaintiffs 
allege that upon the death of Haradhan his estate was inherited 
in equal shares by Jadunath and Ramnath and that they as the 
sons of Ramnath are entitled toa half share of the properties. 
The defendants allege, on the other hand, that after the separa- 
tion, there was a reunion between Haradhan and Jadfinath and 
that consequently under the Hindn Law, upon the death of 
Haradhan, Jadunath, his reunited cousin, became entitled to the 
whole of his estate in preference to his separated cousin Ramnath. 


The substantial question of Jaw, therefore, which calls for decision 


is whether under the Hindu Law as laid down in the Mitakshara, 
there may be valid reunion between two first cousins who were 

- originally joint but had subsequently separated. „The Courts 
below have concurrently answered this question in the negative 
and the defendants have appealed to this Court. 

. The decision of the question whether there may*be a valid 
reunion between two first cousins depends upon the interpretation 
of a passage in the Mitakshara Chap. II, Sec. 9, paras. 2 and 3 
which has been thus translated by Colebrooke : . 

5 2. Effects, which had been divided and which are again 
mixed together are termed reunited. He, to whom such appertain, 


is a reunited parcener. co 


3. That cannot take place with any person indifferently”; but 
only with a father, a brother or a paternal yncle : as Vrihaspati 
declares, ‘He who being once separated, dwells again through 
affection with his father, brother or paternal uncle, is termed 
reunited.’ 

This translation is slightly inaccurate in two particulars, 

. namely, there is no word in the original Sanskrit corresponding 
to the word ‘only,’ and secondly, the original which is* rendered 
“is termed reunited” literally means “is termed reunited with 
him.” The third paragraph therefore should stand as follows: 
“ That cannot take place with any person indifferently, but with 
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a fathgr, brother or a paternal uncle : as Vrihaspati declares, * He 
who being once separated dwells again through affection with 
his father, a brother or a paternal uncle is called reun&d with him.' 
We think it is quite clear from this passage that according 
to the Mitakshara reunion is restricted to three classes;of cases, 
namely, between (1) father and son, (z) between brothers ang (3) 
between paternal uncle and nephew. The learned vakil for the 
appellant suggested that the author of the Mitakshara treated the 
text of Vrihaspati as illustrative and not restrictive. In our 
opinion this interpretation is wholly inadmissible and we find 
that this passage is interpreted, as we interpret it, in the Subo- 
dhini which is an authoritative commentary upon the Mitakshara. 
The learned vakil for the appellant next contended, that the text 
of Vrihaspati [XXV, 72, Sacred Books of the East, Vol. XXXIII, 


» P. 381] has been differently interpreted in the Viramitrodaya 


(Sastri Golap Chandra Sarkar's translation, p. 168), where the 
enumeration is regarded as merely illustrative and not intended 
` to exclude reunion amongst other co-parceners, and he urged 
that this view ought to be accepted instead of the rule as laid 
down in the Mitakshara. In support of this view he placed 
reliance upon the observations of the Judicial Committee in 
Gridhari Lajl Roy v. Bengal Government (1). In our opinion 
the observations referred to are wholly inapplicable to the case 
before us. Their Lordships no doubt laid down that the Vira- 


: mitrodaya' which is stated by Colebrooke and others to bea 


treatise of high authority at Benares, is,properly receivable as an 

exposition of what may have been left doubtful by the Mitakshara 

and declaratory of the law of the Benares School. Here, however, 

the Mitakshara lays down the law in clear and unambiguous 

terms and we are aware of no authority for the position that the 
e eViramitrodaya supersedes the Mitakshara except in places where 
the former is accepted as the binding authority. See the observa- 
tions of the Judicial Committee in Phugwandeen Dobey v. , Myna 
Baee (2). 

The learned vakil for the appellant further contended that 
the text of Vrihaspati has been misunderstood by the author of 
the Mitakshara and that it ought to be interpreted so as to make 
the right of partition and the right of re-union co-extensive. For 
this purpose in addition to the arguments contained in the 
Viramitrodaya, he referrrd tothe Vivada Chintamani (Prasanna 
Kumar Tagores’ translation, p. 301) and the Vivada Ratnakar 


4 


(1) (1868) 12 M. I. A. 448 (468). (2) (1887) 11 M. I. A. 487 (607). * 
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(Sastri Golap Chandra Sarkar and Digambar Chatterjee's trhnsla- 
tion; p. 91), both of which are treated as authorities in Mithila and 


_ the Vyavahara Mayukha (Mandaliks’ translation, p. 84, Ch. IV. sec. 


tion 9, para. 1) which is treated as an authority in parts of the 
Bombay Presidency. At the same time, he admitted that the text 
of Vr#haspati has been understood in the sense in which the Mitak- 


` shara interprets it by the author of the Dayabhaga (Chap. XII. 


para. 4) which is the paramount authority in Bengal, by the 
authos of the Smriti Chandrika (Chap. XII. para 1) which is the 
recognised authority in Southern India and by the author of the 
Saraswati Vilasa (Foulke's translation, p. 139, para 716) which is 
recognized as an authority in parts of the Madras Presidency and 
in Orissa. When therefore we find the text of Vrihaspati inter- 
preted in different ways by different commentators, are wq entitled 


` to go behind the Mitakshara and examine the validity of the 


grounds upon which its conclusions are based. In our opinion 
the course which the learned vakil for the appellant has invited 
us to take, is directly contrary to the rule laid down by the Judicial 
Committee in the case of CoAector of Madura v. Moottoo Rama- 
linga (1), where their Lordships pointed out that the duty of a 
Judge “who is under tbe obligation to administer Hindu Law 
is not so much to enquire whether a disputed doctrirfe is fairly 
deducible from the earliest authorities, as to ascexain whether it 
has been received by the particular school which governs the 
district with which he has to deal, and has there been sanctioned 
by usage, for under the Hindu System of Law, clear proof of usage 
will outweigh the written text of the law." This is nowhere 
better illustrated than in the very passage of the Viramitradaya 
upon which reliance is placed, where the author urges as a reason 
against the acceptance of the view of the Mitakshara the fact that 
‘if that were so, then reunion with the daughter's son andahe 
like, which is recognized by the practice of all people, would be- 
come improper." If, therefore, we were to accede to the sugges- 
tion made by the learned vakil for the appellant, we should really 
be called upon to examine the foundations of the different schools 
of Hindu Law; the adoption of such a course is obviously 
impossible. 

"The learned vakil for the appellant finally suggested that 
the text of the Mitakshara has, been construed in several 
cases in the way that he suggests it should be interpreted and he 


. i (1) (1868) 12 M. I. A. 397 (430). 
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Cavin. * referréd to the decisions in Vishvanath v. Erishnaji (1), Lakshmi- 
1004, bai v. Ganput (2), Abhat Churn v. Mangal Jana (3), Balkishén v. 
uas Ram Naratn (4). In our opinion these cases do not support the 

Basanta Kumar 


Bingha - contention of the appellant. The case of Vishvanath v. Krishnajt (1) 
Jogendra Naty decided that reunion to be operative in law must be by the 
Singha. parties who had separated ; there, three brothers had separated 
AfoPkerjoo J. and their sons, first cousins, had reunited, the learned Judges 
P held that the reunion was invalid because the original separation 
had taken place between the fathers of those who reunited ; but 
the Court was not called upon to consider whether the reunion 
might not be held to be bad upon the additional ground tbat it 
had taken place between cousins. The case of Lakshmibat v. 
Ganpat (2) does not carry the matter any further. The case of 
Abhat Charan v. Mangal Jana (3) turned upon the construction 
of certain passages of the Dayabhaga, and we are unable to hold 
that it supports either directly or indirectly the contention of, the 
appellant. The case before the Judicial Committee, Balhishen v. 
Ram Narain (4), is an authority for the proposition that evidence 
of some of the separated co-parcerners having continued to enjoy 
their shares in common, does not affect their tenure of their 
separate property or interest in it. It is suggested, however, that 
the learned Judges of the High Court against whose judgment the 
appeal was preferred to the Privy Council, had decided that there - 
may be.a valid reunion under the Mitakshara Law between 
cousins. We have carefully examined that judgment, but we 
cannot trace the decision of any such point therein. 
The result, therefore, is that the decree made by the Subor- 
dinate Judge must be affirmed and this appeal dismissed. 


B. M. 
Appeal dismissed. 


P e à 

(1) (1866) 3 Bom. H. C. R, A. C. J. 69. (2) (1867) 4 Bom. H. C. R., O. U. J. 160. 
4,8) (1892) I. L. R, 19 Calc. 634, 

' (4) (1903) L. R. 80 I. A 189,s.0. I. L R. 80 Cale. 788 ; 7 C. W. N. 578. 
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A Before Mr. ` Justice Henderson and Mr. Justice Geidt. 
RAMESSUR MALIA AND OTHERS 
v. 


RAM NATH BHATTACHARJEE AND oTHERS* 


Minera’ and subsoil rights, reservation of, by lessor—Subsequent lease of mineral 
rights—Incidental ` rights, and all other necessary rights over the surface. 


` The lessor of the surface land in excepting the coals and other minerals 
impliedly reserves to himself as a necessary incident the right to dig for and 
win the coal 

Thereservation or grant of mineral rights apart from the surfnce rights 
must be taken to carry ns incident to it the power not only to go upon the land 
and work the minérals known to be underground, but to go on the land and 
conduct the ordinary preliminary operations by boring or otherwise to ascertain 
(when it is not known) if there are minerals underground. 

The holder of the mineral right is entitled to the reasonable use of such 


. portion or portions of the surface lands as he may requiro in the lawful and 
reasonable exercise of such rights. *. 


Appeal by the Defendants. 


Suit for enforcement of tights to minerals against the lessee 
of the surface. 


' The material facts and arguments are set out in the judgment. 


Dr. Rashbehari Ghose and Babu Shiva Prasanna Bhatta- 
charya for the Appellants. 

Babus Lalmohan Doss, Digambur Chatterjee, Dwarka Nath 
Mitter, Sailendra Nath Palit and Bijoy Kumar Bhattacharya for 
the Respondents. 


The judgment of the Court was delivered by 


Henderson J.—In 1854, Lakhan Acharjea Goswami granted. 
a putni lease dated the 13th Falgoon of mouzah Alutia consisting 
of upwards of 500 Bighas along with three other mouzahs, to the 
defendant Kristo Kanji through whom the Malia defendants, 
the appellants claim. According to the kabuliat (for the pottah 
is not forthcoming) the coal and mineral rights, and, it is said, the 
surface of such of the lands in the mouzahs as are coal-bearing 
were excepted from the grant. The translation in the paper- 
book of the clause in the kabuliat containing the exception is not 
quite accurate but the translation by one of the sworn itterpre- 
ters of this Court, which is admitted fo be correct, is as follows :— 
“ Within the said lot such places where there are or shall be in 


* Appeal from Original Decree No. 322 of 1903 against the decree of Babu 
Mattlal Sinha, Subordinate Judge, Burdwan, dated the 6th June 1903, 
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aeni coals, coal pits, minerals in land or water are reserved 
under your khas control. The same shall have no concern 
with me (the lessee).” Up to that time there had been no work- 
ing for coal in the mouzah and the existence of coal in the 
mouzah had not been established. 

On the 26th Pous 1290 and 23rd Sraban 1300 respectively, the 
successors in title of Lakhan Acherjee Goswami executed mokurari 
mourasi leases in respect of the coal and mineral rights of the 
entire mouzahs Alutia to the plaintiff, Ram Nath Bhattacherjee 
and one Jadunath Roy, but the plaintiff subsequently obtained 
from the legal representatives of Jadu Nath Roya dur-mokurari 
lease in respect of his interest. In December 1895 the plaintiff 
granted a perpetual lease of the mining rights in the entire mouzah 
to the defendant Madhub Prosad who thereupon commenced 
to dig a pit in the land for the purpose of prospecting for coal, 
but he was stopped by the Malia defendants who were in posses- 
sión of the surface by virtue of the putni of the 13th Falgoon 
1261. Thereupon Madhub Prosad being unable to get quiet 
possession filed a suit in the High Cburt to have the perpetual 
lease cancelled and to recover the premium of rupees 5,000 which 
he had paid to his lessor. Pending the hearing of that suit the 
plaintiff and Madhub Prosad on the 19th December 1899 filed a 
joint petition ii which it was agreed between them that the 
hearing *of the suit should be postponed for a year to enable the 
plaintiff to bring the present suit to establish his title to the 
underground rights in the mouzah and to put his lessee, the 
defendant Madhub Prosad, in such possession as would enable 
him to work the minerals. It was agreed that if the intended 
suit should fail the plaintiff was to repay the Rs. 5,000, but if it 
should be successful and the defendant Madhub Prosad should 
obin possession under his lease, the suit in the High Court was 
to be withdrawn. 

The present suit was instituted on the 3oth April 1900. 
The plaintiff prayed that under the terms of the putni potta and 
kabuliat of the 13th Falgoon 1261 his nght might be established 
to carry on coal business in the coal lands of mouzah Alutia, that 
is, to raise coal and carry on business for the sale of coal; to do all 
business accessory for carrying on coal business and for theresidence 
of all people who shall conduct that business &c. and to use the 
surface land of the said mouzah as may be necessary'and to dig 
the same and to make borings on any part of the nfouzah and to 
sink wells, steps and dig tanks and to have access to and from the 
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said mouzah, and he also asked for a permanent injunction against CIVIL 
the Malia defendants restraining them from offering any obstruc- 
tion to the doing of the acts mentioned. 


IBS. 
Bamewur Malia 
It was not alleged in the plaint that there was any coal in the 
, : R A Ram Nath Bhatta- 
mouzah, and in their written statement the Malia defendants who chat jee, 
alone defended the suit stated that they did not admit the 
existence of coal at-any place in the mouzah and they submitted — 
that as the plaintif had not alleged that there was coal, the suit 
was nót maintainable. One of the issues raised was whether the 
mouzah contained coal or other minerals. Before the hearing of 
the suit the plaintiff applied that a Commissioner might be 
appointed to make borings or that he himself might be directed 
to make borings in order that it might be ascertained whether 
there was in fact coal in the mouzah. As to this, the Subordinate 
Judge made no order, merely recording that the question would 
be considered after the evidence had been recorded and there, the 
matter dropped, no further reference having, as far as appears, 
been made to the subject in the Court below. No evidence, 
to show that there was coal in the mouzah, was given by the 
plaintiff. All that was proved in this connection was that an 
attempt had been made to ascertain whether there was,coal in the 
mouzah, but it had been frustrated by the secon of the Malia 
defendants. 


The Subordinate Judge held that the plaintiff was entitled 
to get possession of the surface lands of the mouzah to the extent 
absolutely necessary for the purpose of finding and working the 
Coal and that the Malia defendants were entitled to compensation 
for any injury to their surface rights by acts of the plaintiff in 


excess of his just right. 


In the first place it was contended before us on behalf ofethe 
defendants that the plaintiff having granted a petpetual lease to 
the defendant Madhab Prosad, was not entitled to bring the suit. 
Having regard to the fact that it was owing to the opposition of 
the defendants themselves that Madhab Prosad has. been unable 
to obtain possession, and complete his title and that Madhab 
Prosad had been compelled to sue his lessor to set aside the lease, 
it cannot, we think, be ‘said that Madhab Progad’s title was 
compfete. The objection is a purely technical one and it is only 
fair to sdy that it was not in the end pressed. But as Madhab 
Prosad isa party to the suit, we think the objection is really 

. groundless, . 
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For the defendants it was also contended that there being 
no allegation in the plaint that there was coal in the mouzah, 
the plaint disclosed no cause of action, as the plaintiffs right to 
go on the surface , it was argued, depended upon there being 
coal or other minerals in the mouzah. It was further contended 
that there having been no admission by the defendants and no 
proof furnished at the trial that there was coal in the mouzah 
the Court for the same reason had no alternative but to dismiss- 
the suit. These objections will be more conveniently dealt with 
when we have considered the question of the construction and 
effect of the clause in the kabuliat of the 13th Falgoon 1261 
dealing with exception or reservation by Lakhan Acharjee 
Goswami of the mineral rights. 

Tha mokurari mourasi pottah of 23rd Sraban_ 1300, one of 
the pottahs under which the plaintiff claims, recited the earlier 
pottah of the 13th Falgoon 1261 by which Lakhan Acharjee 
Goswami had settled the surface lands of the mouzah with Krista 
Kanji. The actual terms of the recital (according to the transla- 
tion which he had made by one of the sworn interpreters of the 
Court, the translation at page 8 of the paperbook being admitted 
on both sides to be inaccurate) are as follows :—" previous to this 
my predecessor or the late Lakhan Acharjee Goswami settled the 
surface lands of the mouzah with Krista Chunder Kanji under a 
pottah on the 13th Falgoon 1261 after excluding the underground 
coal, minerals, ores, as also the water and land on the surface and 
other land &c., for raising the same". The lessor then purported 
to grant in mokurari all his right, title and interest in the surface 
suitable for raising the underground coalin the mouzah and de- 
clared that the lessees. should “hold * * * the coal and other 
minerals &c., * * * * and any kind of land surface, tank, waste land 
or &ultivated property on the surface as you may require" and 
" should dig pits and erect the necessary structures, lines etc. for 
pits thereon". Jt is said that the other pottah of the 26th Pous 
1290 contained the same or similar provisions. 

In order to determine the nature and extent of the exception 
or reservation made by Lakhan Acherja Gowsami in 1854 when 
he granted the pottah of the 13th Falgoon 1261 we have to refer 
to the kabuliat of that date granted by Krista Chunder Kanji, as 
the pottah, which ought to have been with the Malia defendants, 
has not been produced. It is admitted that the nature and terms 
of the exception may be gathered from the clause of the kabuliat, 
a translation of which is set forth above. In our opinion. tHat, 


í 
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. [] 
clause shows clearly that the lessor excepted from his grant or CIVIL. 
-reserved to himself the right to coal and other minerals below 1905. 
the surface where they might be within the mouzah, and that the Ramene Matta 
Malia defendants are bound by this reservation. This right with ° t. 

MM i . "Ram Nath Bhatta- 

all the incidents attaching thereto was transferred by the succes- charjee, 
sor of Lakhan Acharji Goswami to the plaintiff and Jadu Nath pM 


‘Roy andthe interest of Jadu Nath Roy has since became vested — 
in the plaintiff by the durmokurari executed in his favour by 
Jadunath Roy's representatives. It appears that the effect of the 
same clause in the kabuliat of the 13th Falgoon 1261 was con- 
sidered by a Bench of this Court in the case of Rameswar Malia 
v. Waite (1), in connection with mouzah, Saltore, one of the other 
three mouzahs covered by the kabuliat, and the same construction 
was placed upon it. In another case Gandoo Mahata v. Milinonee 
Stng Deo (2), a clause in a kabuliat almost in the same terms was 
considered by another Bench of this Court and it was similarly 
construed. ` 
It seems clear from' the decisions in England that when the 
surface land is granted and tlfe minerals are excepted or when 
minerals are granted and the surface land is excepted such powers 
-as are necessary to get the minerals are granted and reserved as 
the case may be, as a necessary incident of the grant ; see Dand 
` v. Kingscole (3). In Rowbotham v. Wilson (4), Lord Wenslydale 
said : “ The rights of the grantee to the mineral by whomsoever 
granted must depend upon the terms of the deeds by which they 
are conveyed or reserved. When the surface is conveyed, prima 
facte, it must be presumed that the minerals are to be enjoyed and 
therefore that a power to get them must also be granted or re- 
served as a necessary incident. It is one of the cases put by Shep- 
` pard (Touchstone, 5 chap. 89) in illustration of the maxim Curcungue 
aliquid conceditur, conceditur etiam & id sine quo res 1bsa non &se 
potuti, that by a grant of mines is granted the power to dig them." 
In Earl of Cardigan v. Armitage (5) it was said that the incidental 
power, that is, the right of using the surface, to which a mine 
owner may be entitled by implication would warrant nothing 
beyond which was strictly necessary for the convenient working 
of the coals: it would allow no use of the surface, no deposit upon 
it to a greater extent or fora longer duration than shéuld be 
necessary, no attendance upon the land of unncessary persons. It 
would, it Was said, be questionable at least whether it would’ 


(1) (1902) App From Original Deoree No. 41 of 1902, decided 9th July 1903. 
p (1894) 1 0. L J. 526. (4) (1860) 8 H. L O. 348 at p. 360. 
(8) (1840) 6 M & W. 174. (5) (1823) 9 BEC 21. 
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authorize a deposit upon the land for the purpose of sale and 
whether it would justify the introduction of purchasers to view the 
coals : see Marshall v. Borrowdale Plumbago & Co. Ld. (n. Where 
however a liberty to dig pits is expressly granted, the owner of the 


minerals has, as incident to the liberty, the right prima facte of ' 


erecting steam engines and other necessary machinery for drain- 
ing the mines and drawing the coals from the pits ; Hayles v. 
Pease and Partners Ld. (2). In Ramsay v. Blair (3) Lord 
Hatherly in dealing with the right of a proprietor in respect of 
property excepted from a demise pointed out that as respects 
the power of working whether incidental to the reservation of 
the property or expressly specified in the instrument, no right 
of property is attached to that ; it was simply a right of availing 
yourself of that property which you have reserved to yourself 
in the lands in question. 

Applying these principles to the present case it would seem 
that the original lessor of the surface land in excepting the coals 


and other minerals impliedly reserved to himself as a necessary 


incident the right to dig for and wirf the coal. 

It will be convenient now to consider the contentions put 
forward on behalf of the defendants that the plaint discloses no 
cause of action, and that inthe absence of proof that there is 
coal or other minerals in the mouzah this suit ought to have been 
dismissed. While it is admitted that the plaintiff would have a 
right to come upon the land for the purpose of working the 
existing coal it is said he has no right to come upon the land to 
make borings or to sink shafts in order to ascertain whether there 
is coalin the mouzah. There is no evidence on the record to show 
that there is coal in the mouzah, but it seems to us that-in no 
case, unless coal is visible on the surface, can it be said with 
ceftalhty that there is coal underneath the surface. No doubt 
in cases where there is no out-crop in the surface the opinions of 
experts may be, obtained and it may be shown that in all 
probability coal or other minerals may be found under the surface 
in a given area, but the only way in which the fact that.such 
exist can be demonstrated, is by boring or by sinking shafts or 
making inclines or otherwise digging through the soil. 

In this connection we were referred to the case of Martin v. 
Cotter (4) where lands were set up as held ünder a clenr and 
indefeasible title in fee simple, and it appeared that they had 


- (1) (1892) 8 Times Law Rep. 275. — (8) (1876) 1 A. O. 701 at p. 704. 
(2) (1899) 1 Ch. 567. (4) (1846) 9 Ir Eq. 861. 
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.beeh conveyed 40 years before with a reservation to the dts 
" of arfother estate of the right to cut turf and quarry limestone, 
The right had* never been, since the conveyance, exercised 
and there were no turf bag or quarries on the land, but it did not 
appear that there might not be turf ánd there was no proof that 


there avas no limestone. The title was objected to, and the’ 


objection was held to be good on the ground that it could not be 
said that there was nothing like tarbery in the estate and no 
experiment having been made for the purpose of ascertaining 
whether there was or was not limestone it could not be said that 
there was none. The Lord Chancellor said that there being a 
reservation of it, would lead one to suppose that thefé was lime- 
stone. -It was to be presumed, it was said, that the subjects 
exist which, the conveyance recited, were granted to , others. 
This case in our opinion affords but little assistance in “dealing 
with the póint raised before us. The question there was whether 
a purchaser was bound to accept the title when there was.a 
possibility of the tenants of another. estate at some time insisting 
upon rights of cutting turf.and quarrying for limestone on the 
estate and it was held that he was not bound to accept it. The 
mouzah in the present case is situate in what is well known to be 
a colliery district, the mineral rights were reserved* and the 
present owner of these rights now seeks to enforge them. The 
mineral rights were excepted or reserved at the time when the 
surface rights were granted, to the defendants and that by the 
very instrument to which the predecessors of the Malia defen- 
dants were parties. It may be taken therefore that when the 
_ lease of the surface was granted it was in the contemplation of 
both parties that coal or other minerals might be found and that 
the lessor or his successors or assignées might at any future time 
proceed to take the ordinary steps to prospect for and, if it, cgn- 
sidered advisable, proceed to win such coal, if any, as might be 
‘found. If a person who had reserved to himself or granted to 
another the mineral rights in an estate could be prevented by 
the: owner of the surface from entering upon the land in order 
to bore or to dig for coal, until such time as he had proved the 
existence of coal or minerals underground, his rights would be 
practically. negatived or incapable of being exercised at all. In 
our opinion the reservation of the mineral rights or the grant of 
such rights apart from the surface rights must be taken to carry as 
incident to it the power not only to go upon the land and work 
the ¿minerals known to be underground but to go on the land 
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and conduct.the ordinary preliminary operations by boring or 
otherwise to ascertain (which it is not known) if there are 
mingrals underground. In that view we are not prepared to 
accept the arguments addressed to us in support of these conten- 
tions of the defendants. M 
Before considering the form of the decree to be fhade in 
the present case it is necessary to notice another contention put 
forward on behalf of the plaintiff. It was argued that upon the 
true construction of the reservation of the mineral rights, 
Lakhan Acharjee Goswami reserved to himself the surface also 
of such pogtions of mouzah as might be coal bearing—a construc- 
tion which would in the event of the entire mouzah being coal 
bearing give to the plaintiff the right to the entire surface 


‘without apparently any obligation,on his part towards the 


lessees of the surface. Although this point was much pressed 
we do not consider ourselves bound to discuss it, for the plaintiff 
üid not in his plaint claim that he was entitled to anything more 
than the use of the surface or so much of it as might be neces- 
sary for ingress and egress upoh the mouzah and for making 
borings, sinking shafts and for raising coal &c., and the only issue 
raised with regard to this part of the case was whether the 
plaintiff was entitled to get possession of surface land in the 
mouzah adequate for the purpose of working coal. 

Inthe unreported case referred to above the decree declared 
that the plaintiffs in that case were entitled to exercise the subsoil 
right only in a reasonable manner and to interfere with the f 
surface right of the defendants only so far as might be necessary 
and declared that the defendants were entitled to compensation 
for any injury arising by reason of the plaintiffs acts in excess 
of their just rights. In Gandoo Mahata v. Nilmonee Singh Deo (1) 
the -decree declared that the plaintiff there was entitled to 
ingress and egress upon the mehal for the purpose of reasonably 
working the coal and metals which were reserved to him by the 
kabuliat, doing no more damage to the surface than was abso- 
lutely necessary and protecting the defendants’ right to support 


‘in case of any excavations being made and compensating the" 


defendants for any injury to the surface of the soil. In the 
present case the Subordinate Judge has in the main adopted the 
construction in these cases. By this decree which folfows to 
some extent the prayer in the plaint, it was ordered and decreed 


(1) (1894) 1 O. L J. 526 at 581. . 
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that the plaintiff's right be established to and he do get possession 
of such quantity of'surface land in mouzah Alutia,as he may 
require for his use for carrying on coal business on the coal lands 
of mouzah Alutia, that is, for raising coal, carrying on the sale 
of coal, for the residence of the people who are to be engaged 
in the ‘said work, for using and digging the surface land of the 
said mouzah as may be necessary, for doing all necessary acts 
for the purpose of carrying on coal business, aud making borings 
at any place and for making wells, steps and tanks, excavations 
and for going (having access) to the said mouzah ; that if the 
"plaintiff exceeding his just rights, cause any loss by his acts to 
the surface rights of the defendants Nos. r and 2 in the said 
mouzah, the defendants Nos. 1 and 2 shall be entitled to receive 
compensation from the plaintiff, that a perpetual injunction be 
issued forbidding the defendants from obstructing the plaintiff 
in doing the acts mentioned above, and that the defendants Nos, 
1 and 2 do pay to the plaintiff the costs in this suit." With a 
slight modification we consider this decree to be such as the 
plaintiff is entitled to. The decree however must declare that 
the plaintiff is entitled to the coal and other minerals underneath 
the surface of the mouzah, to ingress and egress upon the mouzah 
for the purpose of making borings or sinking shafts and doing 
such other acts as may be reasonably necessary for the purpose 
of ascertaining whether there is coal or other minerals therein. 
And in lieu of the words “ that the plaintiff's right be established 
to and he do get possession of such quantity of surface land in 
mouzah Alutia as he may require," we would substitute the 
words "that the plaintiff is entitled to the reasonable use of such 
portion or pornas ‘of the surfance ao in mouzah Alutia as 
he may require.” 

It has been suggested that the decree should be made fo 
declare as far as possible what» the “just rights of the plaintiff” 
are, but in our opinion this might lead to complication hereafter, 
as it is really impossible to define or enumerate what his just 
rights are, for the plaintiff is practically, if not actually, entitled 
to exercise all the rights which a proprietor of the'minerals may 
reasonably exercise upon the surface for the purpose on conve- 
niently and economically winning the minerals. 

With the modifications indicated, the decree of the Subor- 
dinate Judge will be affirmed and the appeal dismissed with costs. 


H. S ; Appeal dismissed, | 
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Before Mr. Fustice Rampini and Mr. Justice Mookerjæ. 


Oils DURGADAS NUNDI n 
1905. . 7 v. 
November 21, 30. DEWARAJ] AGARWALA.* 


uo Beeoution of a decres for perpetual injunction, application for—JNotioe to 
judgment-debtor, whether necessary—Exeoution by one of two deores- 
holders without notice—Relief not prayed for, whether allowable—Civil 
Procedure Code (XIV of 1882), Beos. 231 and 260. 

In executing a decree for perpetual injunction against a judgment-debtor 
who has deliberately disobeyed an order of Court, has tried to evade it by 
colourable transfers of the property and has had ample opportunities to contest 
the allegations of the decree-holder, the Court is not bound to issue any notice 
to the judgment-debtor before passing an order under section 260 of the Civil 
Procedure Code ; nor is any notice necessary under section 231. 


The rule laid down in Pratap Chandra Dass v. Peary Chowdhrain (1) 
- 18 not of general application. 


The decree-holder is not necessarily limited to the relief asked for in his 
application, but may be granted other relicfs which the law allows him. 


Sha Karamchand v. Ghela Bhai (2) distinguished. 
Sakarlal v. Bai Parcatibai (8) referred to. 


Appeal by the J udgment-debtor. 

Application for execution of a decree for perpetual injunction. 
The material facts and arguments are set out in the judgments. 
Babu Mahendra Kumar Mitra for the Appellant. 

Babus Batdya Nath Dutt and Nagendra Nath Mitter IT 


for the Respondent. e 
C. A. V. 
m The following judgments were delivered :— 
November 30. * Rampini J.—This is an appeal against an order of the Lower 


Court in an execution case allowing«execution. 

The decree-holder obtained in 1889 a decree for a perpetual 
injunction prohibiting the erection of a pukka building ona 
certain plot of land. The judgment-debtor disobeyed the injunc- 
tion in February 1904. The Lower Court has allowed the decree- 
holder to execute his decree by attaching the property of the 
judgntent-debtor. It is contended before us—(1) that execution 


* Appeal from Order No, 219 of 1905 against an order of G. K. Deb, Esq, 
District Judge of Hooghly, dated the 8rd March 1905, reversixfg an order of 
Babu Debendra Nath Banerjee, Munsif, Howrah, dated the 21st September 
1904. . 


(1) (1881) L.L. B. 8 Cale, 174. (2) (1898) I. L. R. 19 Bom. 84. 
(3) (1901) I. L, R. 26 Bom. 287. 
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should not have been allowed to proceed at the instance of one 
decree-holder without notice to the judgment-debtor, (2) similarly, 
that an order under section 260, Civil Procedure.Code should not 
have been passed without notice, (3) that the decree-holder should 
not have been granted a relief which he did not ask for, (4) that the 

. judgment-debtor has no objection to the demolition of the house 
but should not be called on to demolish it, as he is no longer in 
possession of the land. Iam of opinion that these pleas are all 
frivolous and without any substance. Neither section 231 nor 
section 260, Civil Procedure Code requires the issue of any notice 
to the judgment-debtor before an order under either section is 
made. Nor do the rulings under these sections make it imperative 
on a Court to issue such a notice. This seems to be left, as it 
should be, to the discretion of the Court in consideratioh of the 
circumstances of each case. The judgment-debtor had ample op- 
portunity of obeying the decree and obeyed it for about 15 years, 
when he without warning proceeded to act in defiance of it. 
One case, Protap Chunder Doss v. Peary Chowdhrain (1) has been 
much relied on. In this case the Judges who decided it held that 
a notice should be issued before executing the decree and remand- 
ed the case. I do not understand the Judges to. have laid down 
any genéral rule. They could not add to the provisions of section 
260, Civil Procedure Code. I regard their observations as to the 
propriety of issuing a notice as applying only to the ‘particular 
case before them, 

It would be in my opinion a very narrow view of the law, 
if it were held that because the decree-holder applied for the de- 
molition of the house, he is not entitled to the relief which the 
law allows him. The Lower Court was, therefore, I consider, 


right in allowing the decree-holdér to execute his decree bye 
e 


attachment. ’ 

The judgment-debtor’s fourth plea isa most disingenuous 
one. The Lower Court has found that the judgment-debtor has 
collusively transferred his property to his relatives, but he still 
retains his share in the land and is in joint occupation of it. I 
would dismiss the appeal with costs 5 gold mohurs. 

Mookerjee J.—On the 30th March 1889, two persons Dewaraj 
Agarwala and Nurmal Agarwalla obtained in a contested suit 
against Durga Das Nandi and Jadu Nath Roy a decree which 
granted a perpetual injunction restraining the latter from erecting 
pucca buildings on a parcel of land, the subject matter of that 

(1) (1881) I. L. R, 8 Cale. 174. * 
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litigation. On the 16th March 1904, Dewaraj one of the degree- 
holders applied for execution of the decree against.Durgadas, one 
of the judgment-debtors; it was alleged that Durgadas, had in 
contravention of the terms of the decree erected a pucca building 
on the 17th and' 18th February 1904 and the only relief asked for 
was the demolition of the building. by an officer of the Court. 
The Courts below have concurrently found that the building has 
been erected by the judgment-debtor as alleged by the decree- 
holder, but they have held that as the decree did not expressly 
direct the demolition of any buildings, the only relief that could 
be granted was under section 260 Civil Procedure Code and 
they have accordingly ordered an attachment of the judgment- 
debtor's properties for the period of one year. The judgment- 
debtor Has appealed to this Court and on his behalf the decision 
of the Court below has been assailed on four grounds, namely, 

Jirst, that as the decree was in favour of two persons jointly, it 
could not be executed at the instance of one of the decree-holders 
without notice to the other; secondly, that in as much as the 
decree-holder had only asked for the demolition of the buildings, | 
it was not competent to the Court to make an order of attach- 
ment under, section 260 Civil Procédure Code ; thirdly, that it 
was not competent to the Court to make any order under section 
260, Civil Procedure Code without previous service of notice upon 
the judgfnent-debtor calling upon him to comply, within a time 
to be fixed by such notice, with the order contained in the decree, 
and fourthly, that no order could be made against the judgment- 
debtor inasmuch as at, the time of the erection of the buildings 
he had ceased to be the owner of the property. In my opinion, 
none of these grounds can be successfully maintained and the 

order of the Court below must be affirmed. 

"In support of his first contention, it has been argued by the 
learned vakil for the appellant that ordinarily all the decree- 
holders in a joint decree must join in an application to execute 
it, that one of several decree-holders has no right to claim 
execution and that an application by him ought not to be 
entertained till notice thereof has been given to the other decree- 
holders. In order to sustain this proposition, reliance is placed 
upon thé cases of Umrith Nath v. Chunder Kishore (1), and 
Ahmed Chowdhury v. Shahzada Khatoon (2). The cases referred 
to, however, do not support the broad contention advanced on 
behalf of the appellant and are clearly distinguishable. It may 


(1) (1878) 21 W. R., 31. (2) (1880) 7 C. L. R., 537., 
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) 
be conceded that before an order for execution is made on CIVIL. 
an application presented by one of several joint decree-holders, 1905. 


——— 


the Court is bound under section 231, Civil Procedure Code, Dorgadis Nundi 


to satisfy itself that he has sufficient cause for asking for 
execution alone, and the Court must also take steps for pro-- 
tectihg the interests of the persons who have not joined in Mookerjee J. 
the application. Ordinarily no doubt this cannot be properly (07 
‘done without hearing the other decree-holders and for this 
purpose, the application may have to be disposed of after 
'service of notice to them. This procedure would obviously be 
desirable in cases of decrees for money, as is shown by the two 
decisions just mentioned. But where, as in the present instance, 
there is no possibility of the absent decree-holder being prejudiced 
‘by reason of an order for execution made on the application of 
the other decree-holder, I am not aware of any rule of law which 
‘makes it obligatory upon the Court to issue a notice upon him. 
This view is supported by the decision of the Judicial Committee 
in Hurrish Chander v. Kalisundari (1). The first ground urged 
_ on behalf of the appellant, therefore, fails and must be over-ruled. 
l In support of the second contention advanced on behalf of 
the appellant, it is argued that the decree-holder must be limited 
‘to the sole relief asked for in his application for execution and as 
that relief cannot be granted as is laid downein the case of 
Bhoobun Mohun v. Nobin Chunder (2) and Protap Chunder v. 
Peary Chowdhrain (3), the application ought to be dismissed. 
Reliance is placed in support of this proposition on the decision 
of’ the Bombay High Court in the case of Sha Karamchand v. 
Ghela Bhat (4). That case, however, is clearly distinguishable, 
inasmuch as the learned Judges confined their decision to the 
ground that an application for execution in which the only relief 
asked for was that steps be taken according to law, did not comply Ü 
with the requirements of section 235, clause (7) and section 260 , 
of the Civil Procedure Code, and ought not to be entertained. 
On the other hand, the observations of Jenkins C. J. in Safarlal 
v. Bai Parvatibat (5) show that in a case of this description, 
notwithstanding the form of the applicants’ prayer, the Court 
‘ought to make such order as the law permits, allowiag any 
amendment that may be necessary for that purpose. e Strictly 
speaking the judgment-debtor might perhaps have insisted that 
before any relief could be granted to the decree-holder, he ought 
to have asked for leave to make an amendment of the prayer 


e (1) (1882) L. R, 10 I. A., 4; I. L. B., 9 Cale, 489. 
(3) (1872) 18 W. R., 232. (3) (1831) I. L. Be 8 Oslo. 174 
(4) (1893) I. L. R. 19 Bom. 31 (5) (1901) I. L. B. 23 Bom. 333 (287.) } 
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dauid is his application ; but the omission to do so has notin 
any way placed the judgment-debtor at a disadvantage, ror is 
there any suggestion that he was taken by Surprise. The second 
ground, therefore, is purely technical and ought not to prevail. 
The third ground on which the validity of the order of the 
Court below is'questioned turns upon the construction of section” 
260 of the Civil Procedure Code which, so far as it is applicable 
to the present case, provides as follows: " When the party against 
whom a decree for the abstention from any particular act has 
been made, has had an opportunity of obeying the decree or 
injunction and has wilfully failed to obey it, the decree may be 
enforced by his imprisonment or by the attachment of his pro- 
perty or by both. It is argued on behalf of the appellant upon , 
the authority of the decision of this Court in Profa$ Chunder 
Doss v. Peary Chowdhratn (1), that it is obligatory upon the 
Court under this section, to serve a notice upon the judgment- 
deptor, calling upon him to comply, within a time to be fixed by 
such notice, with the order contained in the decree ; and if the 
judgment-debtor within such time fails to comply with such 
order, the Court can then at the instance of the decree-bolder 
make an order either for the imprisonment of the’ judgment- 
debtor or efor the attachment of his property, due regard being 
had to the provisions of the section in the latter case. After a 
careful examination of the decision referred to and of the grounds 
upon which it is founded, I must hold that it is distinguishable 
and does not lay down any general rule applicable to the case 
now before me. Section 260 merely provides that before a decree 
for an injunction may be enforced by imprisonment or attachment, 
it must be established that the judgment-debtor has had an 
opportunity of obeying the injunction and has wilfully failed to 
obey it. But this does not show that in every case in which a 
decree-holder asks for relief under section 260, he must serve a 


' notice upon the judgment-debtor calling upon him to obey the 


decree; no doubt if he takes this precaution and the judgment- 


_ debtor fails to obey the decree, the case against the latter 


is completely proved, but it is quite possible for the decree- 
holder even without service of notice to show conclusively 
that the judgment- -debtor. had an opportunity of obeying: 
the decree and has wilfully failed to obey it; see, for instance, 
Hawkins v. State (2, in.which it was eld that where an 
order of injunction forms part of a decree rendered in regular 


(1) (1881) I, L.'R. 8 Calc. 174. (3) ,1890) 126 Ind, 294 ; 26 N. E. 48. 
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courses, upon issue joined by answer, the parties to the suit are 
bound to take notice thereof, without being served with a 
certified copy of the decree. To take the present case, again, as 
an illustration, it is proved that the decree was made in a con- 
tested suit, the judgment-debtor was aware of the injunction 
granted against him, he obeyed it for a period of fifteen years 
and subsequently, he has acted in total disregard of the injunc- 
tion. Under these circumstances I find it difficult to realize what 
useful purpose would have been served by the-issue of a notice 
upon the judgment-debtor calling upon him to comply with the 
order contained in the decree within a specified time. If such a 
notice had been issued and the judgment-debtor had pulled down 
the buildings he had erected, it could not properly be said that he 
was complying with the order made in the decree; he had 
disobeyed the order as soon as the erections were made and 
their subsequent removal would have been nota compliance 
with the order of the Court but rather a purging of thè 
contempt of which he ivas guilty. In the case of Protap 
Chunder v. Peary Chowdhrain (1), the decree directed that 
the defendants do forthwith pull down and remove a wall; 

“in other words, the decree called upon the judgment-debtor to 
perform a particular act and in such a case it might have been 
desirable to issue a notice upon the judgment-debtorecalling upon 
him to comply with the order of the Court, so that no question 
might arise as to whether he had an opportunity of obeying 
the decree and had wilfully failed to obey it ; see the observations 
of the Judicial Committee in Kishore Bun Mohnnt ~. Dwarknath 
(2), see also Gilbert v. Endean, (3) where Sir GeorgeJessel, M. R. 
pointed out that when a judgment directs an act to be done 
Jorthwith, it cannot be said that it fixes any date for the act to 
be done, though Lord Romilly, M. R. took the contrary view ia 
Thomas v. Nokes, (4). ‘But I cannot regard this as an inflexible 
rule of universal application, and if the learned Judges who 
decided the case of Protap v. Peary (5) intended to lay down any 
such general rule, I must hold that they engrafted upon section 260 
a provision for which there is no foundation in the Code. It 
appears to me that when a judgment-debtor who has had an 
opportunity of obeying an injunction issued by the Coust, has 
wilfully failed to obey it, he is in substance guilty of a contempt 
of Court, and the Code provides that the judgment, may in such 


(1) (1881) I. L. R. 8 Calo. 174. 
' (2) (1894) L. R: 91 I. A. 89, I. L, R. 21 Calo 784. 
. (8) (1878) 9 Oh. D. 259 (266). (4) (1868) L. B. 6 Eq 521. 
(5) (1881) I. L. R. 8 Cale, 174. . 
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an event be enforced by imprisonment or attachment, which is 
also the procedure followed in the English and the American 
Courts; see Daniell on Chancery Practice, seventh Edition, 
Vol. II. pp. 1375, 1376. But so far as I can make out, it is not 
the pratice anywhere to give an opportunity to the person guilty 
of contempt, to clear or purge his contempt. As is pointed out 
in Kerr on Injunctions, 4th Edition, Ch. X XIII, section 6, to sus- 
tain an order for committal or attachment it must be shown that 
there has been an actual and wilful breach of the injunction, but 
if this is established, all that is necessary is that the notice of the 
application for committal or attachment should be served upon 
the party who is alleged to be guilty of the breach of injunction. 
The procedure is similarly described in Spelling on Injunctions 
Vol. II, section 1121: “The main features of the proceeding are, 
(1) the filing of an affidavit by complainant setting forth the facts 
„constituting a violation of the injunction, (2) notice to the party 
cHarged to show cause, (3) a hearing upon further affidavits by 
complainant, if any be produced, and whatever counter affidavits 
the accused may see fit to file o» evidence in other form and (4) 
the order assessing the punishment." In the case before us notice 
of the application for execution was served upon the judgment- 
debtor arid he had ample opportunity, of which the record shows 
helfully availed himself, to contest the allegations of the decree- 
holder, The grounds set up in defence have completely failed on 
the merits, and in my opinion, it would be lamentable if we were 
constrained by any rule of law to dismiss the proceedings on the 
ground that-the judgment-debtor was entitled as a matter of 
right to be allowed an opportunity to undo what he had done 
deliberately and in defiance of law, before an order of imprison- 
ment or attachment could be made against him under section 260, 
Qivil Procedure Code. I have arrived at this conclusion without 
any hesitation inasmuch as, up to the present stage of the pro- 
ceedings, the judgment-debtor has not shown any indication of 
repentance for the contempt of which he is guilty, but has rather 
strenuously resisted the application upon every technical and 
unsubstantial ground which ingenuity could suggest. The third 
ground consequently fails and must be over-ruled. 


'The fourth ground taken on behalf of the appellant relates 
to the merits of the case and has no forcein it. The*Courts 
below have found on the evidence that although the property 
has been nominally transferred, the judgment-debtor still con- 
tinues to be the owner in possession and the buildings have been 


« 
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‘erected at his instance and under his supervision. The various 


_ transactions for the alienation of the property appear to consti- 


tute an elaborate contrivance for the evasion of the injunction and 
cannot be allowed to succeed ; see St. John's College v. Carter, (1) 
where, Lord Cottenham, L. c. laid down that if a person 
enjoined from doing an act, is afterwards present aiding and 
abetting it when done, he must be considered as himself actually 
guilty of a breach of the injunction. The fourth ground there- 
fore must be negatived. 

The appeal consequently fails and must be dismissed with 
costs. 
H. S. Appeal dismissed. 

(1) (1839) 4 My. & Cr. 497. 


Before Mr. Justice Amir Ali and Mr. Justice Pratt. 
BARHAMDEO PRASAD AND ANOTHER 
v. 


BANARSI PRASAD.* 


` Decree on. oompromiss against a minor, procedure to set aside—Review on the 


ground of fraud—Deoree on compromise against a minor, duty of Court 

passing— Compromise by guardian without leare of Court—Discovery of 

new and important matter of evidenoe— Civil Procedure Code (XIV of 
' 1882) ss, 462, 693 and 624. . 

Where a decree is regular in itself and on the face of it correct, it can only 
be set aside by suit, Where a plaintiff seeks to set aside a decree based ona 
compromise entered into by his guardian when he was a minor, merely on the 
ground that the compromise was fraudulent, his only remedy lies in a fresh 
snit, and he cannot revive the previous suit by an application for review. 


Karmali v Rahimbhoy (1), Morison v. Morison (2), and Flower v. Lloyd (3), 
followed. . " 

Fooleoomary v Woodoy Chunder (4), and Sheo Churn v. Ramnandan (6) 
teferred to. 

Observations to the contrary in Bibee Solomon v. Abdool Azeez .6), Eshan 
Chundra Safooi v. Nandamoni Dosses (T), and Mewa Lall Thakur v. Bhujun 
Jha (8) dissented from. 

But where it is clear upon the face of the judgment or the decres which is 
impugned, that itis irregular, and incorrect, or not in compliance with the 
provisions of the law, the plaintiff can proceed by way of review. Where a 


* Civil Rule No. 8127 of 1900 against an order of Babu Taraprasanna 
Banerjee, Subordinate Judge of Bhagulpore. 


(1) (1888) T. L. R. 13:Bom. 187. (5) (1894) I. L. R. 22 Cale. 8. 
(2) (1838) 4 My. and Cr. 215. (6) (1881) 1. L. R 6 Calc. 687. 
* (8) (1877) 6 Ch, D.-297. (T) (1884)I L. R. 10 Cal, 357. 


(4) 41898) L Ju B: 26 Calc. 649. (8) (1874) 13 B*L. R: App. 11. 
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ooi passing a decree in terms of. a compromise against a minor did pot en- 
guire into the circumstances that led to the filing of the petition of compromise, 
nor grant any leave to compromise as required by Sec. 462 C. P. C., the decree 
passed is not in compliance with the provisions of the law and may be set aside 
on review, 

Sharat Chunder Ghose v. Kartik Chunder Jitter (1), Rajagopal Muttu- 
palem Chetti (2) and Kalarati v. Chedi Lal (3) referred to. 

Aman Singh v. Narain Singh (4) doubted. 


Petition by the plaintiff, 
Application for review of a decree based on a compromise. 
Case in which an amendment of the original petition for 


review was allowed after an application for revision under Seo. 
.622, Civil Procedure Code. 


The material facts and arguments are fully set out in the 
judgment. ` 

Dr. Rash Behari Ghose and Babu Hara Chandra Chakra- 
vartt for the Petitioner. 


Mr. Henderson and Babus Dwarkanath Chakravartt. and 
Satish Chandra Ghose for the Oppésite party. 


The judgment of the Court was as follows :— 


It is necessary to set out the circumstances which have given 
rise to this Rule. The plaintiffs brought this action on the ard 
of August 1894 by their mother as next friend against their uncle, 
since deceased, on the ground that upon the death of their father 
the defendant had taken possession of the entire joint properties 
and improperly dealt with them and with the trading concerns ‘in 
which the plaintiffs were jointly interested with him ; and among 
other reliefs they prayed for an account and damages. The defen- 
dant filed his written statement on the 9th January 1895. On the 
2nd May 1895 a petition of compromise was presented to the Court, 
which had seizin of the case, and on that day, so far as appears from 
the record, the Subordinate Judge, without making any enquiry as 
to whether the compromise was for the benefit of the infant plain- 
tiffs, and without giving his sanction to such compromise, made an 
order dismissing the suit. The defendant to the action died in 
September 1897. The plaintiff Barham Deo Pershad, who was a 
minor at the time the suit was instituted, has now attained 
majority and he, on the 4th May 1900 applied, upon vartous 
grounds, for a review of the judgment of the 2nd of May 1895. 
He alleged that the order ofthe learned Subordinate Judge of the 


(1)(1883)1. L. R 9 Calc. 810. — ' (2) (1881) I. L E. 8 Med. 103, o 
.8) (1895) J. L. R.17 All.531. . (4). (1897) I. L. R. 80 Al; 98. ` 
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2nd*May 1895 was improper. He also alleged that the compro- DINH. 
mise had been fraudulently brought about and that as he had 1901. 
attained majority and his brother was still a minor, he should be Barhamdoo Prasad 
appointed as his next friend and his mother removed from that t. 

Banarsi Prasad. 


position, in other words that the prosecution of the case should 
be entrusted to him, The question was argued before the present 
Subordinate Judge of Bhagulpur whether the petitioner was 
entitled to have the relief which he now seeks, upon an applicatíon 
for review of judgment or whether he was not bound to institute 
a suit to set aside the decree on the ground of fraud. The Subor- 
dinate Judge on the ard November 1900 came to the conclusion 
that the petitioner's remedy lay by suit and not byreview. In his 
opinion the application was based upon an allegation of fraud, and if 
he acceded to the prayer of the petitioner this would alter the nature 
and scope of the suit. He accordingly rejected the petition. The 
present Rule was obtained from this Court on the 2oth Decerhber 
1900 in these terms. “Let the record be sent for and a Rule 
issue calling upon the opposite party to show cause why the 
order of the lower Court dated the 11th November 1900 should 
—- not be set aside, and such other order made as to this Court may 
seem fit and proper." p 
Upon the discussion of the Rule, it has begn strenuously 
argued on the side of the petitioner that his remedy was „both by 
review and by suit; and that therefore the Lower Court was 
wrong in rejecting the present petition. On the other side it 
Was as strenuously contended that as the petitioner was seeking 
to set aside the decree on the ground of fraud, the relief he sought 
could only be granted in a separate action, and that he was not 
entitled to any relief upon an application for a review of judgment. 
The application no doubt is under section 623 of the Ciil * 
Procedure Code which provides that “ any person considering 
himself aggrieved by a decree'or order from which an appeal is 
hereby allowed but from which no appeal has been preferred and 
who from the discovery of new and important matter or evidence 
which, after the exercise of due diligence, was not within his 
knowledge and could not be produced by him at the time when the 
decree was passed or order made, or on account of some mistake 
or error apparent on the face of the record, or for any other 
sufficient reason, desires to obtain a review of the decree passed 
gr order made against him, may apply for a review of judgment 
to the Court which passed the decree or made the order or to the 
Court, if any, to which the business of the former’ Cours has been. 
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transferred." Section 624 contains a limitation to the provi$ions 
of section 623. It runs as follows: “Except upon the ground of 
the discovery of such new and important matter or evidence as 
aforesaid, or of some clerical error apparent on the face of the 
decree, no application for a review of judgment other thag that 
ofa High Court shall be made to any Judge other than the Judge 
who delivered it." 

We refer to this section, as some question was raised with 
regard to it in the course sof the argument with which we shall 
deal later on. 

The cases decided in the Calcutta High Court, although they 
lay down the principle that an infant aggrieved by a decree may 
obtain relief either by an application for review of judgment or 
by a separate suit, do not indicate the circumstances under which 
one or the other courses should be adopted. 

. ‘The first case on the point is that of Brbee Solomon v. 
Abdool Azeez (1). In that case it appeared that a suit brought 
on behalf of the minor plaintiff was compromised on the faith of 
certain representations made by the defendants to her mother 
who was acting on her behalf, which representations were alleged 
to be untrue. The minor plaintiff accordingly instituted a fresh 
suit to set agide the decree on the compromise. The learned 
Judge before whom the case came on for trial on the original 
side of this Court, dismissed the action, holding that the com- 
promise had not been agreed to on’ the faith of the representa- 
tioris as alleged. The plaintiff appealed and the case was remanded 
for the trial of the issue whether the Court which had sanctioned 
“the compromise was misled in any material particular. It is to 
be observed that one of the learned Judges who dealt with the 
agpeal was the Judge who had approved of the compromise. 
In page 695, he states :—" Now, it would be exceedingly danger- 
ous for me to charge my memory with the reasons which led 
me to grant the approval of the Court to this compromise. But 
looking at the petition and the order made upon it, as if it had 
been made by some one other than myself, it is clear that the 
Court had before it only certain date on which to found its 
order." And dealing with the fifth issue raised in the case, 
which was in these terms: “was the Court misled when the 
compromise was sanctioned ; and, if so, was the matter in regard 
to which it was misled material," he says " speaking, not as the 
Judge who approved the compromise, but as a stranger to that 
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proceeding, I feel’bound to say that I think the fifth issue should 
have been considered ; and having regard to the petition upon 
which the order for compromise was founded, I should myself 
consider that the Court was misled in a particular, which accord- 
ing to the 14th paragraph of the petition, was material, and the 
verified petition was the only matter before the Court on which 
ah opinion would be founded.” Then the learned Judge goes 
on to refer to the case of Brooke v. Lord Mostyn (1), and after 
giving the following quotation from Lord Justice Turner’s judg- 
ment :—" If there be no fraud, and equal knowledge on both 
sides, the compromise cannot be disturbed; but if there is 
knowledge on one side, which is withheld, the compromise can- 
not stand, because the withholding of the knowledge amounts, 
in the view of a Court of equity, to fraud ;" he adds “and he" 
(f. e., Lord Justice Turner) t proceeds to say that the rulé is the 
same when a compromise is sanctioned by the Court on behalf 
of an infant." He then observes :—" I confess I am myself inclined 
to think that even a higher degree of good faith is due when the 
Court's sanction is required, because that sanction is equally 
necessary for both parties ; and each party is in my opinion bound 


^ "to see that the materials before the Court are unimpeachable.” 


The Lord Justice proceeds, page 423. "It may be said perhaps 
that. the master was satisfied with the information Jaid before him 
and called no further information; but the question is not 
whether the master called for further information, but "whether 
the parties having this further information in their possession 
were justified in withholding it." These passages will have an 
important bearing when we come to deal with the exact facts 
of the case before us. In the same case Garth C. J. said as 
follows :—" I should add with regard to the last observation 
made by my brother Pontifex that I rather doubt much whether, 
in a substantive suit brought by a minor to set aside a compro- 


mise attained by fraud or mistake, it is the province of the : 


Court to inquire whether it would or would not be beneficial for 
the minor that the compromise should be set aside. I rather think 
that this is a question for the advisers of the minor only ; and 
that the minor has a right, at his option, to the relief prayed, 
if it is proved that there are proper grounds for it. It might be 
a different matter, if an application were made to the. learned 
Judge in the former suit who sanctioned the compromise to set 
aside on a motion for review. He might then have to consider, 
perhaps, whether it was proper in the minor's interest to interfere, 
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But here is a substantive suit to set aside a compromise on the 
ground of equitable fraud, and if the minor kas a right to’ the 
relief prayed, I doubt whether the Court has any power to con- 
sider whether it would be beneficial to him to grant the relief.” 
The next case in order of date is that of Sharat Chunder 
Ghose v. Kartik Chunder Mitter (1) (Prinsep and O'KinealysJ. J.) 
There again a suit was brought by an infant to get rid of 
a decree made upon a compromise entered into on his behalf, 
and. the learned judges, proceeding upon the authority of the 


-case of Rajagopal Takkaya vw. Muttupalam Chetti (2), were of 


opinion that the approval of the Court of the compromise on 
which the decree was made not having been express, the plaintiff 
was entitled to the relief he sought. In page 812 they say as 
follows x —' whatever may have been the practice of our Courts 
regarding their duty in accepting compromises on behalf of ‘the 
minors in pending suits, and embodying them in the terms of the 
decree it is quite clear to us that since July 1871, that is to say 
since the decision of the Privy Council in the case of Abdool Alt 
v. Mosuffer Hossein Chowdhury (3), the procedure of our Courts 
should have been guided by the rule laid dgwn by their Lord- 
ships in that case. Their Lordships state that, if there really 
had been àn honest compromise made, the practice of the Court 
is quite plain as to how that compromise ought to have been 
carried out. It ought to have been carried out by proper deeds 
and filed in Court particularly when infants were concerned, so as 
to have had the assent of the Court at the time instead of its 


` being totally concealed from them." The rule laid down in that 


case has since been adopted by the Legislature in enacting 
section 462 of the present Code of Civil Procedure. Itihas been 
laid down by the Madras High Court in Rajagopal Takkaya 
Neher v. Muttupalem Chetti (2) that the approval of the Court of 
a compromise thus effected must be express, and can not be 


"inferred from the subsequent passing of a decree in accordance 


with the terms of the compromise. ‘We agree with that judgment 


' and in applying it to the present case we think that the decree 


of the 27th March 1877 is inoperative as against the plaintiff in 
the present case." 

The next case is that of Eshan Chundra Safooi v. Nunda- 
moni Dassee, (4). It gives no indication as to when a .minor who 
is aggrieved by a decree of Court, can proceed by review and 
when by suit. The learned Chief Justice there lays down the 


(1) (1883) I. L. B. 9 Cale. 810 (3) (1871) 16 W. R. P. C. 2. c» > 
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genegal principle that a minor's remedy is by either of those CIVIL. 
. methods. In page 367 he says as follows,— It was said in the 1901 
Duchess of Kingston's case, quoting the opinion of Lord Coke, 
that fraud vitiates the most solemn proceedings of Courts of "n 
Justice, and I think that if in a case like the present it could be Banerei Prasad, 
—~—shewn that the withdrawal of the former suit was brought about B ° 
by fraud and collusion between the party managing the suit and 
the defendants, the minor plaintiff might relieve himself from 
the consequences of*the fraud in one of three tvays, 1st by an , 
application to the Court in the suit in which the withdrawal 
took place; andly by a regular suit to set aside the judgment 
founded upon the withdrawal, or 3rdly by bringing a fresh suit 
for the same cause, and setting up the fraud as an answer to the 
statutory bar." : 
The case of Eshan Chundra Safoot was ‘considered by the 
Bombay High Court in the case of Karmali Rohimbhoy v, | 
Rakimbhoy Habibbhoy (1). A suit had been filed originally 
by one Rohimbhoy Dharamsay as father and guardian of the 
plaintiffs; a decree was made for accounts which were referred 
a commissioner. ` Accounts were duly filed by the defen- 
dants and objections and surcharges were put in on behalf of 
the plaintiffs. Subsequently two of the minor plaintiffs at- 
tained their majority but made no objection to the "report. The 
third plaintiff on attaining majority, instituted proceedings to 
get rid of the commissioner's report, on the ground that the 
enquiry had not been conducted in the interest of the infant, but 
had been compromised by the parties, which was never sanction- 
ed by the Court. Mr. Justice Scott before whom the case came 
in the first instance dealing with the case of Safoot said ‘as 
follows, “In that case, Garth C. J. lays down three modes by -. 
which a minor plaintiff may relieve himself from the consequences . 
of fraud, 1st by on application to the Courtin which the with- 
drawal took place; 2ndly by a regular suit to set aside the 
judgment founded upon the withdrawal ; 3rdly by bringing a 
fresh suit for the same cause. The learned Judge does not state 
the particular kind of application he had in his mind. I.cannot 
think he meant such an application as the present one, but an 
application for the review or rehearing of the suit, which would 
be, in the present case, a review of the decree confirming the 
master’s report.” We may mention that the learned pleader 
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for the petitioner was at one time under the impression that an 
order made upon a compromise in which the interests of a minor 
were involved could be dealt with by motion and in support of 
this view he referred us to a judgment of Mr. Justice Wilson, 
but it was pointed out in the course of the argument that an 
interlocutory application of that character could only bé made 
under certain circumstances, to the Judge who made the order, 
before the decree was drawn up. - This is clear upon the enun- 
ciation of Wilson J. himself and Mr. Justice Scott's remarks 
are to the same effect. 'The case went up on appeal and 
was heard by Mr. Justice Bayley and Mr. Justice Farran. 
Various authorities cited in this Court, were cited also before 
those learned Judges. Mr. Justice Bayley observes. *' The mode 
in which an infant may impeach such a decree as this, is laid 
down in Daniel's Chancery Practice (6th edition) Vol. I. page 
180, and in the passage cited by Mr. Justice Scott from the 
case of Morison v. Morison (1). These authorities state clearly 
that in such a case as the present, viz, where the decree is 
regular in itself and on the face of it correct, it can only be 
set aside by suit." Then he goes on to add. “He” (meaning 
the petitjoner) “complains that his guardian, Kajbai, withdrew 
the objections to the accounts in consequence of pressure brought 
to bear upon ‘her by the defendants. In other words he alleges 
that he has discovered that his interests were sacrificed and that 
he was defrauded by the decree of the 18th January 1855. If 
these allegations were proved, the decree ought to be set aside, 
but we think that the proper mode of impeaching the decree is 
by a regular suit and not by an interlocutory proceeding such as 
this.” Then the learned Judge referred to the case of Eshan 
Chundra Safooi and considered that the opinion of Garth C. J. 
expressed in that case was a mere dictum not relevant to the ques- 
tion decided. Mr. Justice Farran’s observations are still more dis- 


- tinct on this point. He says as follows :—" Now it is true that 
‘these proceedings referred to were proceedings in the office of the ' 


commissioner for taking accounts. That circumstance however 
does not affect the matter ; and the question which arises here is 
to be „considered and decided in precisely the same manner as if ` 
the proceedings had taken place in Court. A decree has been 
only passed in proper form, which prima facie is in all réspects 
correct, but the plaintiff's case is that important evidence was with- - 


' held from the Court which made this decree, and that it was with- 
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held,because of coercion and pressure brought to bear upon one Owik 
of the parties to the suit. It is to be observed that this applica- 1901. 
tion is not made under the Civil Procedure Code. By that Code 
a decree may be set aside by review. This application, however, uan Taai 
cannot be regarded as an application for review, for the plaintiff — ` 
— — does ftot allege that he has evidence to produce, which, if taken 
would result in a different decree from that which has been 
passed. He does not do that. He contents himself with simply 
alleging that the decree complained of has been obtained by fraud. 
It is clear therefore that if we consider it as made under section 7 
623 of the Code, this applicant must fail. The only other method 
of procedure provided by the Code is by a suit under section 11. 
Those are the only two courses open to the plaintiff under the 
Code which prescribes the procedure to be followed by the Courts 
in India. It is plain that the course adopted by the plaintiff in 
making the present application, is different from either of these 
two, and does not fall within any of the provisions of the Code of 
Civil Procedure. But if that is the case, we are then thrown back 
for guidance on English practice and English authority. It is 
clear however that in England a decree attacked for fraud must 
be attacked by suit, and if for error by bill of review. ower v. 
Lloyd (1) is conclusive upon that point, but all the English cases 
are to the same effect." . 

In the case of Sheo Churn v. Ramnandan (2) it was pointed 
out that a minor who has.been affected by compromise improperly 
entered into by his guardians during his minority, was entitled to 
get rid of it by a suit. In Ka/avatr v. Chedi Lal (3), the Allahabad 
High Court remarked as follows. “In order to make an agreement 
or compromise to which section 462 applies a lawful agreement 
ot compromise, it is necessary that the next friend or guardian E 
should ask the Court to consider the proposed terms of the 
agreement or compromise, and before making the agreement 
or entering into the compromise should obtain permission from 
the Court to enter into the agreement or compromise proposed. 
Further, the Court should record the fact that such application 
was made to it; that the terms of the proposed agreement or 
compromise were considered by the Court ; and that having regard 
to the interests of the minor, the Court granted leave to the 

. making of the agreement or compromise. From the mere fact, 
that the Court passed the decree in accordance with the compro- 
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mise, it cannot be inferred that any of those steps preliminary*and 
necessary to the making of the decree had been taken by the 


Barhamdeo Prasad COurt. Indeed looking at the proceedings in this case and the 


e 
Banarsi Prasad, 


orders passed, it is obvious that the Court never considered the 
question as to whether the compromisè was a proper oge in 


the interersts of the minor, and the only point to which the Court: 


directed its attention was the acknowledgment by the parties that 


the agreement had been made.” But in the case Aman Singh 


v. Narain Singh (1) the same Court held that if the decree was 
not found to be prejudicial to the interests of the minor and was 
based upon a compromise which had been accepted by the Court, 
the minor could not, after the decree had become final, succeed in 
setting it aside on the sole ground that the Court had not 
previously given leave to the guardian to enter into the com- 
promise. The judgment is somewhat meagre and we are not 
prepared as at present advised to accept, in its entirety, the view 
expressed by the learned Judges. But the question which was 
decided in that case is not before us, and we need not enter upon 
its discussion. In the case of Foolcoomary Dasi v. , Woodoy 
Chunder Biswas (2), Mr. Justice O'Kinealy, sitting on the 
original sidg of the Court, held that when a decree was impugned 
upon the ground of fraud, the proper course to pursue was to 
institute a separate action to get rid of it. Inthe case of Mewa 
Lall Thakur v. Bhujhun Fha (3), the plaintiff sought to set 
aside a decree upon the ground of fraud and collusion, and 
Mr. Justice Phear, in dealing with the matter, in page 12 
expressed himself thus : ** So here, if the plaintiff had been the 
person attacked and had a choice of a course for obtaining his 
remedy he might have asked the Court, upon such evidence as 
. he could put before it, to disregard the exparte decree which the 
othtr side was using against him, and to treat it as a worthless 
decree, on the ground that it had been obtained by fraud. But 


he is not in this suit the person attacked : he comes into Court ` 


of his own free will, asking for a declaration of title, and the 
proceeding which he ought to have adopted for the purpose of 
obtaining the relief he needs, was to apply to the Court which 
passed the decree and to get that Court to rectify the decree, 


or to set ït aside, or to alter it in such a way as right and justice ' 


required." 


() (1897) I. L. R. 20.A1. 98. — (2) (1898) I. L. R. 25 Cale,-649, 
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It is unnecessary to refer to the other cases cited, as they do OI 
not expressly bear on the points for consideration before us. It will 1901. 
thus be seen that, although the Calcutta High Court points out Bashamdeo Prasad 
that the remedy of an infant who has been aliected by 4 decree ati E A 

made upon an improper compromise entered into by his next —- 
^ friend or guardian, is either by a review of judgment or by a suit, no 
definite principle is laid down upon which it can be determined 
what course should be adopted in case where the allegations are 
not purely based on the ground of fraud. In the present case it 
is alleged that a compromise was entered into by the mother of 
the plaintiff, with the deceased defendant. Section 462 ofthe 

Code of Civil Procedure provides that “no next friend or 

guardian for the suit shall without the leave of the Court enter 
into any agreement or compromise on behalf of a 'minor 
with reference to the suit in which he acts as next firiend or 
guardian.” The law thus debars a next friend or guardian to 
enter into any agreement or compromise with reference to the 
suit in which he acts, unless that compromise is made with the 
leave of the Court, and the next clause declares that “any such 

“agreement or compromise entered into without leave of the Court 
shall be voidable against all parties other than the minor. In 
other words a compromise so made is, to use the expression of 
Prinsep and O'Kinealy J. J., in Sharat Chunder v. Kartik 
Chunder (1) inoperative against the minor, and does not 
in any way affect his interests, but as regards "other parties 
it is voidable. It follows that a compromise can only be 
entered into on behalf of a minor with the express sanction 
of the Court, and the Court must find in that proceeding 

` that the compromise is for the benefit of the minor. In the 
present case there is nothing upon the record to show that the . 
Judge considered the question whether the compromise was for 
the benefit of the infant plaintiffs and that after taking it into 
consideration he sanctioned the compromise. We can only say 
that-the order of the Subordinate Judge and the way in which he 
has dealt with the matter are most unsatisfactory and have 
occasioned all the difficulties that have arisen in this case. It is 
not disputed that the plaintiffs are entitled to some remedy. 
How that remedy can be obtained is the only question? ' 

Or the side of the representatives of the deceased defendant 
it is contended that it must be by suit ; and we are inclined upon 
a review of the authorities to agree with the Subordinate Judge 
that'if the present petitioner seeks to set aside the decree of the 
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2nd May 1895 on the ground of fraud alone, it can only besdone 
by way of suit, as pointed out by Mr. Justice Bayley and 
Mr. Justice Farran. But is this application founded solely on the 
allegation of fraud? It is true that in the Lower Court the case 
appears to have been discussed entirely upon the basis of fraud, 
and the contention on behalf of the petitioners was thàt they 
were entitled to relief whether they came in upon an application 
for review of judgment or by a separate suit; we may say that 
in this Court also it was only at a late stage of the case that the 
review, to which we are now referring, was put forward by the 
learned pleader for the petitioners, namely, that as the com- 
promise had not been considered by the Subordinate Judge and 
approved of by him, the decree was bad and inoperative against 
the mihors. We are disposed to adopt the principle laid down in 
the cases of Mirali v. Rehmoobhoy (1), Karimali v. Rohimbhoy (2) 
and to hold that where a decree is regular in itself and 
on the face of it correct it can only be set aside by suit., 
In support of this view we may also refer to the passage 
in Danell’s Chancery Practice, 6th Edition, Vol. I p. 180 and 
the case of Morison v. Morison (3), relied upon by the Bombay 
High Court. But where it is clear upon the face of the judgment 
or decree which is impugned that it is irregular and incorrect or 
not in compliance with the provisions of the law the plaintiffs can 
proceed by way of a review of judgment. The plaintiff alleges 
that he became aware of the fact that the decree of the 2nd 
May 1895 was defective only after he had attained his majority ; 
and we think, that is a circumstance which must be taken into 
consideration in determining whether the matter can be dealt with 
by the successor of the Subordinate Judge who made the decree. 
As we have already pointed out section 624 provides for an 
application for a review made before a Judge other than the 
Judge who delivered the judgment. We are of opinion having 
regard to the circumstances of the case, that the present Subor- 
dinate Judge had jurisdiction to deal with the application. -The 
petition for review does contain an allegation to the effect that the 
learned Subordinate Judge who made the decree ofthe 2nd May 
1895 did not make any enquiry into the circumstances that led to 
the filfng of the petition of compromise nor did he grant any 
leave to compromise as required by section 462 ; but the grounds 
of appeal do not refer to it, and it may be said that to a certain 
extent the course adopted by the petitioner’s counsel and pleaders 


(1) (1801) P L. R 15 Bom. 594. (2) (1888) I. L. R. 18 Bom.. 187. 
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“inthe Court below misled the present Subordinate Judge in ‘Orv. 
‘dealing with the matter. . 1901. 

On the whole, we are of opinion that in the present case the Bachaindeo Pradad 
plaintiff may obtain the relief which he is seeking, namely, get rid CUM MET 
of the decree made on the 2nd May 1895, and have the suit Irem 

— brought by him through his next friend in August 1894 properly > 
‘tried. But that cannot be gone without an amendment of the 
petition and without proper prayers directed to that effect. We 
think, therefore, that the right course for us to take is to set 

.aside the present order of the Subordinate Judge and send back 
the case to him with liberty to the plaintiff to amend his petition 
in any way he may be advised, and if such application is made, 
_the Subordinate Judge will be entitled to deal with it in accor- 
dance with law. But in view of the circumstances te which 
reference has already been made in our judgment, we think that 
much of this confusion has been brought about’ by the plain- 
tiffs advisers, and that he must,-therefore, pay the costs in this 
Court. In the Court below, each party will bear his own costs. 
We assess the hearing fee in this Court at ten gold mohurs. 


. S. Rule made absolute ; case remanded. 
nH. 
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Mortgage deovee, execution of, against the suocessor of the judgment-debtor — Novembar 13; 24; 


Fresh suit, if necessary, when successor claims by surcivorship under the 
Mitakshara Law— Code of Civil Procedura (XIV of 1882) Bec. 244. 


A mortgagee is entitled to execute his mortgage decree against a Buccesggr ` 9 
of the judgment-debtor, ‘even when he holds the property by survivorship 
under the Mitakshara Law, without bringing a suit for a declaration that the 
property in his hands is liable-to be sold in execution of the mortgage decree, 
it is open to the successor to take the very defences in execution proceedings 
which he might take in a fresh suit. i 

Collenridge v. Pheku Sahai (1) followed. 


Appeal by the Objector. 


Application for execution of mortgage decree. ^" >e 
* Appeal frum Order No. 56 of 1904 against an order of Babu P. C. Dey, 
Subordinate Judge, Tirhut, dated the 18th February, 1904. 


(1) (1905) Misc. App No. 7 of 1905 decided on 4th August 1905 by Hender- 
gon and Mitra.JJ. 8° -- s - : = 
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The facts and arguments will appear from the judgment 
Babus Umakali Mukerjee and Shoroshi Charan Mitra for 
the Appellant. © 


Babu Fogesh Chunder Dey for the Respondent. 
The judgment of the Court was delivered by 


Pratt J.—The question raised in this appeal is whether the 
Subordinate Judge was right in allowing the decree-holder to 
execute his mortgage decree against the objector whose deceased 
father was the judgment-debtor. The parties are governed by 
Mitakshara law, and the objector was not a party to the suit upon - 
the mortgage. The Sub-Judge observes that there was no evidence 
that the objector was alive at the time when the decree was 
obtained, but we gather from the record that the parties were not 
called upon to adduce evidence and that the Court did not frame 
or investigate any issue of fact. The objector claims the mort- 
gaged property by survivorship and not as legal representative 
of his father. There is some conflict of views on this question 
in the various High Courts. The appellant relies upon Juga 
Lal v. Audh Behari (1), Kali Krishna v. Raghusiath (2), which 
however refer" to money-decrees, also on Bhawani Prasad v. 
Kallu (3), evhile the respondent relies mainly upon Umed Hathi- 
sing v. Goman Bhayt (4) which fully supports his contention. 
We also'fnd that in the unreported case of Collenridge v. 
Pheku Sahai being Mis. App. No 7 of 1905 decided so recently 
as the 4th August 1905 by Henderson and Mitra JJ. a money- 
decree against a father was allowed to be executed after his death 
against the ancestral property in the hands of the son which had 
been attached in the father's life time, the son being only 
permitted to have the question tried under sectioa 244, Civil 
Procedure Code as to whether the debt had DR contracted for 
immoral purposes. 

In the present case the property was subject to the charge 
created by the mortgage decree and did not therefore require to 
be attached. We think that decision is consonant with justice 
and that we ought to follow it. No useful purpose would be 
served by compelling the plaintiff to sue the son for a declaration 
that the property in his hands is liable to be sold in execution of 
the mortgage decree, for in such a suit the son would be confined 


(1) 1900) 6 O. W. N. 223. (2) (1908) I. L. R. 81 Calc. 224 
(8) (1895) I. L. B. 17 All. 637. (4) (1893) I. L. B. 20 Bom. 885. 
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to.the very defences which is open to him to take in execution, 
as previously indicated. 

We accordingly dismiss this appeal with costs, the- hearing 
fee being assessed at five gold mohurs. 


H. S4 Appeal dismissed. 


Before Mr. Fustice Mitra and Mr. Yustice Caspersa. 
NASARULLA MIA 


v. 
AMIRUDDI.* 


Bengal Tenancy Aot (VIII of 1885), Secs. 103A, 1047, 104H and 111 A— Rent, 
suit for—Dismissal of objection under section 104 E for default, not a judicial 
order—Reoord of rights, final publication of, under Sec. 103A, eub-section 
(2)—Seotions 104H and 111A, whether bar a suit for rent — Hes-judicata. 

‘An order striking off a petition of objection under section 103A of the 
- Bengal Tenancy Act for default is not a judiclal order; nor does it operaté as 
res-judioata in a subsequent’ suit for rent brought by the objector, against the 


-recorded tenant. 
Kurban Ali v. Jafer Ali (1) followed. 


a The first part of section 111A of the Act prohibits sults which seek to take 


undue advantage of mere technical defects in the procedure leading up to or in- 
“volved in the settlement proceedings. 2 

The section further prohibits the alteration of rent once settled, cub to 

„the extent allowed by section 104H, and the proviso, in virtue of which suits of 


a declaratory. nature may be brought, cannot be read as prohibiting suits for ; 


the recovery of arrears of rent alleged to be due from tenants, 
: Bection 104H of the Act is designed mainly to safeguard the Government 
revenue and to attach reasonable finality to the fixation of the rental dssets 
‘upon which the assessment of revenue is based. It does not bar a sult like 
the present brought against the recorded tenant for rent due, 


. Appeal by the Plaintiff. 


Suit for arrears of rent against the recorded tenant, * 
The material facts and arguments will appear from the 
judgment. 


Babu Dwarka Nath Chakravarti and Moulut Z. R. Zahid 


for the Appellant. s - 
Moulvi Syed Shamsul Hudaand Babu Girija Prasanna Roy 


Chowdhury for the Respondent. 
€. A. V. 
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# "Appeals from Appellate Decree Nos. 99 and 229 to 237 of 1904 against 
the deoree of Babu Nalini Nath Mitra. Additional Subordinate Judge of Tipperah 
dated the 9th November, 1903 reversing that of Babu Jogesh Ohundra me 
Munsiff of Tipperah dated the 13th September, 1902. 
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The judgment of the Court was delivered by . 

Mitra J.—The land covered by this litigation lies within a 
Government kas mehal. In the year 1900, there was a Cadastral 
Survey of the mehal and the record of rights was followed by the 
settlement of rents for the purpose of the settlement of land- 
revenue. After the preliminary publication of the draft ‘settle- 
ment rent roll under section 104E, sub-section (1) of the Bengal 
Tenancy Act, the plaintiff put in a petition of objection, under 
section Io4E, asking for the assessment of a proper rent on his fote 
and stating that his own name should have been recorded as that 
of the raiyat.with respect to the land covered by this litigation, * 
and not that of the defendant who, he alleged, was merely a korfa 
raiyat holding under himself. 'The plaintiff, however, did not 
appear*to support his objection before the Revenue Officer, and, 
on the roth October 1900, the petition of objection was 
struck off. On the 20th October 1900, the record of rights in- 
corporating the settlement rent-roll was finally published under 
section 103A, sub-section (2) of the Act. ` 

The present suit is one for rent, and the defendant pleaded 
non-liability denying the relationship of landlord and tenant. He 
claimed the status of a jotedar, or occupancy raiyat, and put forward 
the record of rights and settlement rent-roll, published on the 
20th October *t9oo, as a bar to the plaintiff's claim. 

The Munsiff, who originally tried the suit, came to the con- 
clusion that the plaintiff was the raiyat and the defendant the 
under-raiyat, and he, accordingly, gave the plaintiff a decree for 
rent. The defendant appealed from the decree of the Munsiff. 
'The Subordinate Judge has, without coming toa conclusion on the 
other disputed facts, dismissed the suit, holding that the plaintiff 
could not be permitted to go behind the papers of the settlement 
Proceedings published under section 103A, sub-section (2. He 
relied on sections 104H, and 111A, as barring the suit. 

The plaintiff's contention in this Second appeal is that neither 
section 104H, nor section 111À of the Bengal Tenancy Act applies 
to the facts of the present case. 

We think that this contention is sound and that the appeal 
must be allowed. 

In’ the first place the order of the roth October 1900 
“striking off" plaintiff's petition of objection was not a judicial 
order, nor does it operate as res judicata. In support of this view, 
we would refer to the case of Kurban Ali v. Jafar Ali (1) where 

, C1) (1001) I. L. R, 28 Calc. 471. 


Vor. IIT.) HIGH COURT. 

the distinction. between a “dispute” and an "objection" was 
pointed out, and it was held that when a Revenue Officer disposes 
of an objection summarily under section 105 (now 103A) of the 
Bengal Tenancy Act, without adopting the procedure laid down 
in the Code of Civil Procedure for the trial of suits, his order 
will rfot be open to appeal or Second appeal, nor will it have the 
effect of res judicata. . This case is exactly in point.. 

- We proceed, in the next place, to consider the terms of 
section 111A, of the Act which runs thus:—' No suit shall be 
brought in any Civil Court in respect of any order directing the 
preparation of a record-of-rights under this chapter, or in respect 
of the framing, publication, signing, or attestation of such a 
record or of any part of it, or, save as provided in section 104H, 
for the-alteration of any entry in such record of a rent*settled 
under section 104A to ro4F. Provided that, any person who is 
dissatisfied with any entry in or omission from a record-of-rights 
framed in pursuance of an order made under section ror, sub- 
section (2), clause (d), which concerns a right of which he is in 
possession, may institute a suit for declaration of his right under 
-— hapter VI ofthe Specific Relief Act, 1877." 

The first part of the section, evidently, prohibits suits which 
seek to take undue advantage of mere technical defects in the 
procedure leading up to, or involved in the settlemeht proceedings. 

The section goes on to say that a rent once settled is not to be 
altered except to the extent allowed by section 104H to which we 
shall, presently, refer. The proviso, in virtue of which suits of 
a declaratory nature may be brought, cannot be read as pro- 
hibiting suits for the recovery of arrears of rent alleged to 
be-due from tenants. Thus, section 111A is no bar to the 
plaintiff's suit, 

The substantial contention, then, centres round section 104 
H (8) of the Act. Sub-section (8) says that “save as provided in 
this section, no suit shall be brought in any Civil Court in respect 
of the settlement of any rent or the omission to settle any rent 
under sections 104 A to 104 F.” Does plaintiff's suit fall within 
this category ? We think not. The suits mentioned in sub-section 
(3) are of seven kinds, namely, (a) to (g). Clauses (a) and (6) 
contemplate questions of /akheraj. The next two clauses, (o) 
and (4), relate to cases where, as between recorded parties, dis- 
putes arise whether the one holds land under the other. Again, 
clauses (e) and (g) speak of the class to which a recorded tenant 
belongs, and the special conditions and incidentg of his tenancy, 
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The remaining clause (f) permits the raising of pleas regarding 
the date from which a settled rent is to operate. 

It will be observed that all these clauses are disigned to safe- 
guard the Government revenue and to attach reasonable finality to 
the fixation of the rental assets upon which the revenue is neces- 
sarily based. The intendment of the seven clauses further appears’ 


` from the fourth sub-section of section 104H. ‘There, the duty 


of the Court is clearly limited to considerations affecting the 
rental-assets. More particularly, we would cite the closing words 
of the first paragraph of the sub-section—'' (the Court) shall 
in any other case settle a fair rent." These words refer to suits 
falling under clauses (6) and (2) of sub-section (3) already alluded 
to above. The learned vakil for the defendant relies on clause (2) 
which allows a suit to be brought on the ground "that land 
has been wrongly recorded as part of the particular estate or 
tenancy, or wrongly omitted from the lands of an estate or 
tenancy." . But, in our opinion, the suit out of which this appeal 
has arisen does not raise the question of what is called “parcel 
or no parcel," or any question of fair rent. Nor does the plain- 
tiff deny the existence of any relation of landlord and tenant 
within the meaning of cláuse (c) on which some reliance has been 
placed ; hé rather affirms that the relation exists as between 
himself and th& defendant, and he does not ask the Court to 
make a declaration that no rent is payable, this being the only 
relief to which a plaintiff is entitled in a suit based on clause (¢). 
We, therefore, think that the provisions of sub-section (8), 
section 104 H, do not bar the plaintiffs suit which does not 
impugn “the settlement of any rent or the omission to settle 
any rent under section 104A to 104F.” This being so, and the 
object of the suit being merely to recover rent alleged to be due 


Tafi owing, we remand the case to the Lower Appellate Court for 


a decision of the other points raised in the appeal Costs will ` 
abide the result. We assess the bearing fee in this Court at five 
gold mohurs. Plaintiff, appellant will obtain a refund of the 
Court fees on his memorandum of appeal. 
: This judgment governs the connected appeals Nos. 229 to 237. 

With reference to the main liability of these other appeals, 
which ate under Rs. 100 in value, we would only add that the Lower 
Appellate Court has arrived at a correct conclusion. There were 
questions as to conflicting interests in land between the parties. 

We allow costs in these other appeals—one gold mohur in each. 


H. S p Appeal allowed ; case remanded, 


Vor. TIT.) HIGH COURT. 


^" CRIMINAL REVISION. . 


Before Mr. Justice Woodroffe and Mr. Justice Mookerjee. 
NARAYAN MISSER AND OTHERS 


° Y. . 
BHUGWAN MISSER AND OTHERS.* 

Criminal Procedure Code (Act V of 1898), section 145—Immoreable pro- 
perty, dispute relating to — Kees paid by pilgrims for performing Sradh cere- 
mony at Gaya, not profits of immoveable property—Jurisdiction to institute 
groceodings under section 145, Criminal Procedure Code for dispute with regard 
to such fees. 


Proceedings under section 145, Criminal Procedure Code cannot be insti- 
tuted in respect of adispute between two parties relating to the distribution 
„of fees paid by pilgrims at Gaya for performing SradA ceremony, although there 
may be a likelihood of a breach of the peace in consequence of such dispute. 
Stich fees can in no sense be said to be profits which issue out of land. 


Application by the First party to a proceeding under section 
145, Criminal Procedure Code for setting aside an order declaring 
the Second party as being in possession of the right to collect 
o-thirds of the finda alms at the Poon Poon river and direct- 
ing that they do retain possession of such right until evicted in 
due course of law. 
. The material facts appear from the judgment. 
Mr. P. L. Roy and Babu Surendra Nath Ghosal for the 
Petitioner. 
` Babu Dasarathi Sanyal for the Opposite party. 
The judgment.of the Court was delivered hy 
Mookerjee J.—This Rule was issued’ by this Court calling 


upon the District Magistrate of Patna to show cause why an w» 


order made under section 145, Criminal Procedure Code, shoul 
not be set aside. f 

The learned vakil who appears to show cause does not 
attempt to support the order, and in our opinion it cannot be 
maintained. 

It appears that there was a dispute between the parties 
relating to the distribution of certain fees paid by pilgrims at 
Gaya for performing the Sradh ceremony, and the dispute was 
such that there was, according to the Magistrate, a likelihood of a 


* Criminal Revision No. 1009 of 1905 against the order of Moulvie Zaker 
Hossein, Deputy Magistrate of Patna, dated the 6th September 1908, 
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breach of the peace. But that is not the sole element which 
would give jurisdiction to a Magistrate to proceed under section 
145. There was obviously no dispute relating to inmoveable 


property, because, the fees paid by pilgrims at Gaya for the 


performance of the Sradh ceremony, can, in no sense, be said to 
be-profits which issue out of land. It is obvious that sectidn 145, 
Criminal Procedure Code, cannot have any application to a case of : 
this description. The Rule is therefore made absolute.. - 
Itwill however be open to the District Magistrate to take. 
proceedings under section 107, Criminal Procedure Code, if he 
considers it necessary to do so for the preservation of the public | 
peace. 


y 


M. N. M. Rule made absolute. 


Before Mr. Justice Woodroffe and the Justice Mookerjee, l 
NOGENDRA NATH SADKHAN. 


v. 


. THE CORPORATION OF CALCUTTA.* 


Calcutta Munioipal Aet (III of 1899, B. O.), Sections 449, 575—Acquittal 
under section 575—Refwsal to return a plan to whioh sanction has ‘been obtained 
by misvepresentation and fraud—Order precluding the petitioner from beilding 
according to such plan— Magistrate not competent to make suoh order, 

Where in a prosecution under section 449 of the Calcutta Municipal Aot, 
the Magistrate acquitted the accused under section 579 of the Act, but found 
that the sanction to the plan had been obtained by misrepresentafion and fraud, 
and made an order prohibiting the petitioner from building the second story on 
the basis ofsuch plan and directing that the sanctioned plan filed by him be 
Wet returned to him. 

Held : that the Magistrate was not competent to maks an order of that 
description. 

Application by the petitioner. 

Order purporting to be under section 449 of the Calcutta 
Municipal Act, prohibiting the petitioner from building the 
second story of his building in accordance with a plan, the 
sanctiqąp to which had been obtained under misrepresentation and 
fraud, and refusing to return the sanctioned plan to the 
petitioner. ` 


* Criminal Revision No. 847 of 1905 against the order of P. N. Mookerjee 
Esq. Municipal Magistrate of Calcutta, dated the 27th June 1905. 


Vou. IEL] l HIGH COURT. 
"phe facts of the case appear from the judgment. 
Babu Baidyanath Dutt for the Petitioner. 
Babu Bepin Chandra Mullick for the Opposite party. 
The judgment of the Court was deleveréd by 


— Moókerjeo J.—This is a Rule issued by this Court calling 
upon the Municipal Magistrate of Calcutta, and upon the Chair- 
man of the Corporation to show cause why so much of the order 

f made by the Magistrate on the 27th June 1905 ‘as directs the 
petitioner not to build the second story and not to take back the 
plan filed by him should not be set aside. 

It appears that proceedings were instituted by the General 
Committee under section 449 of the Calcutta Municipal Act. 
The Magistrate was asked to make an order upon the present 
petitioner directing that the building erected by him or so much 
of it as has been unlawfully executed be demolished or altered to 
the satisfaction of the Magistrate. The learned Magistrate found 
that there was no ground for making an order in terms of that 
section and he acquitted the accused under section 579 of the 

—~Calcutta Municipal Act. But he found, that sanction to the plan 
submitted by the petitioner was obtained by misrepresentation 
and fraud, and, therefore, he considered that it was competent to 
him to make an order precluding the petitioner fron? building the 
second story on the sanction obtained by such misrepresentation 


and fraud. He therefore ordered that the sanctioned plan filed by . 


the petitioner be not returned to him. In our opinion the Magistrate 
was not competent to make an order of this description under 
section 449. The Rule, therefore, must be made absolute and 
this portion of the-order’ must be set aside. We wish it to be 
understood, however, that our order will not preclude the OED OTE ae 
tion from taking such steps as it may be advised to take for the” 
purpose of effecting the demolition of the building. 


M. N. M. 
Rule made absolute. 
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APPELLATE CIVIL. ' * 


' 


Before Mr. Justice Banerjee and Mr. Justice Wilkins. 
JOGESWAR SARMA ° 
v. 
-DINARAM SARMA AND. ANOTHER * 


Slander, where actionable without proof of special. damage—Damages, amount 
of, question of fact. —Second appeal. 


Where the abusive language used is such that, having regard to the res- 
pectability and position of the person abused, it is calculated to outrage his 


‘feelings or lower the estimation in which he is held by persons of his own class 


and so‘bring him into disrepute, the slander is actionable without proof of 
special damage. 

A charge of adultery against a respectable man is such a slander. f 
* The question of the amount of damages is @ question of fact and it is not 
open to the High Court to interfere in Second appeal upon a question like that, 


Appeal by the Defendant. 


Suit for damages for slander, inasmuch as the defendant 


"had stated to two relatives of the plaintiff, that a maid-servant~ of 


the defendant, by name Sumitra, had given birth to a child and 
that plaintiff,was the father of that.child. 

Babu Bhuban Mohan Dass for the Appellant. 

Babu Hem Chandra Mitra for the Respondents. 


The judgment of the Court was delivered by 


Banerjee J. —In this appeal which atises out of a suit for 
damages for slander, two questions have been raised before us by 
the learned vakil for the defendant, appellant, first, whether the 
«slander in this case was actionable in the absence of special. 
“damage, and secondly, whether the Lower Appellate Court was 
right in awarding such a large amount as Rs. 100 as damages 
when no special damage was proved. 

“Upon the first point, though the rule of English Law requires 


` proof of special damage to sustain an action for slander except in 


certain cases, and though there is some conflict of authority in 


this country, the later cases are in favour of the view that where 


the abusive language used is such that, having regard to the 


* Appeal from Appellate Decree No. 1,878 of 1896, against the decree of 
©. G. M, Kennedy Esq., Subordinate Judge, Nowgong, dated the 9th Septembo 
1896, modifying that of Babu Kaliram Chowdhury, Munsiff, Nowgong, dated 
the 18th July, 1896. 


Vor. IIT.] 


LJ 
respectability and position of the person abused, it is calculated 
to outrage his feelings or lower the estimation in which he is 


HIGH COURT. 


held, by persons of his own class, and so bring him into disrepute, 


‘it is actionable without proof of special damage; (see the cases 
of Srikant Roy v. Satcori Saha (1), Toin Hosein v. Haidar (2), 
- Tratlokya Nath Ghose v. Chunder Nath Dutt (3) and Parvathi v. 
Mannar (4). Having regard to the nature of the slander in this 
case, we are of opinion that the weight of authority is clearly in 
favour of the view taken by the lower Appellate Court that it is 
-actionable without proof of special damage. 

Upon the second point, we are of opinion that the question 
of the amount of damages is a question of fact, and that it is not 
open to us to interfere in Second appeal upon a question like 
that. The grounds urged before us, therefore, both fail, nd this 
appeal must be dismissed with costs. 

. B. M. 


(1) (1878) 3 C. L. R. 181. 
(2) (1895) 1. T.. R. 12 Calc. 109. 


Appeal dismissed. 


(3) (1885) 1. L. R. 12 Calo. 424, 
(4) (1884) I. T. R. 8 Mad, 175. 


Before Str Francis William Maclean KE. C. T. E, Chief Justice, 
=~ and Mr. Justice Holmwood. 


GIRINDRA CHANDRA PAL CHOWDHURI AND OTHERS 
e 
e. v. 
SREE NATH PAL CHOWDHURI AND OTHERS.* 


Co-sharer landlords occupying different portions of a holding wnder their own 
cemindari, relation between—Landlord and terant—Suit for rexnt— Grant 

of putni of a portion by some, effect of. l j 
Where some of several co-sharer landlords purchased certain holdings under 
their zemindari and are each in occupation of separate portions of the same, 
no relationship of landlord and tenant -exists between them, and one of them 


cannot maintain a suit for his share of the rent against the other co-shnrergaguee 


respect of lands occupied by them. Nor is the position altered when some of 
them have granted a putni of some of the villages comprised in the z^mindari. 
‘Appeal by the Defendants. 

Suit for rent by co-sharer landlord. 

The material facts and arguments appear from the judgment. 

Babus Nilmadhub Bose and Hara Prasad Chatterjee for the 
Appellants. 

Dr. Rash Behary Ghose and Babus Frasanna india Ray 
and Brajalal Chakravart for the Respondents. 


* Appeal from Appellate Decree No. 2738 of 1902 against the decree of 
J, D. Oargill Esq. Ofig. Dist. Judge of Nuddea, dated 25th September 1902, 
affirming that of Babu Ram Oharan Mallik, Munsif of Meherpur. dated löth 
Fehruary 1902, ! 
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The judgment of the Court was delivered by a. 

Maclean C. J.— This is a suit for the recovery of rent, and, 
in order to enable the plaintiff to succeed in such a suit, heemust 
substantiate that the relation of landlord and tenant subsists 
between the defendants and himself. The facts of the case are 
not substantially in dispute. We find a zemindari owned’ by 
several co-sharers who,—or as we were told towards the close of 
the argument, some only of whom,—it makes no real difference 
into the result—bought up certain holdings held under the 
zemindar. The plaintiff is one of these co-sharers, and he is also 
one of the co-purchasers of the holdings. The defendants Nos. 1 
to 5, who are the real defendants in the case, are other of the 
co-sharers of the zemindar, and also amongst the co-purchasers 
of the" holdings. Each of the zemindari co-sharers appear to 
have been in occupation of separate portions of the zemindari 
property. ' 

Passing here for a moment, could the plaintiff, in such 
circumstances, have succesfully sued the defendants Nos. 1 to § 
in respect of his share of the rent for that portion of the zemin- 
dari property which was actually in the occupation of those 
defendants? In other words are these defendants, the tenants 
of the plaintiff in respect of the land so occupied? I. think the 
answer must be in the negative. We do not find "here, as some- 
times happens, an agreement by the co-sharers amongst them- 
selves, that the occupying share-holder should pay separately for 
the land he occupies, a fixed sum by way of rent to his co- 
proprietor. There is ne element of that sort in the case before 
us. No doubt the co-sharer can, in a properly constituted suit, 
recover his share of the profits of the land, but I do not think 


«e can do so in a suit framed on the footing of landlord and 


tenant, for that relation does not seem to exist between the 
parties. What then has happened to entitle the plaintiff to 
maintain successfully such a suit ? It appears that, in 1891, the 
defendants Nos. 1 to § granted a putni of some of the villages 
comprised in the zemindary, and it is said and so the District 
Judge holds, that the fact of the grant of this putni by defen- 
dants Nos. 1 to 5 has the effect of converting them into tenants 
of the plaintiff as regards his shares of the lands included in the 
putni. This is rather a startling proposition, and one for which 
no authority can be found in any Court in India. I, with all 
respect, fail to appreciate this argument, and when I put my 
difficulty. to the learned and experienced pleader who conducts 


Vor. IÈ] . WieH.covÀm ` 148 
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the qase for the respondent, he practically,—I do not think I am CIVIL. 
doing him any injustice——conceded that it was very difficult to 1905. 
support the judgment on that ground, which is the basis of the Girindra Chandra 
judgment of the lower appellate Court. If then we eliminate Pal Chowdhuri 
the putni element what remains? Only the position I have ad- ree Nath Pal 

- —erted to before,—from which it is apparent that the plaintiff Chosdhari, 
cannot sustain the present action. For these reasons, I think, that Maclean, C.J. 
this appeal must be allowed and the plaintiff's suit dismissed with E 
costs in all Courts. : 


Holmwood J.—I agree. l 
H. S. Appeal allowed. 


Before Mr. Justice Harington and Mr. Justice Mookerpec. 
ASUTOSH ROY 


CIVIL. 
v. E 
: 1905. 
HARINARAIN SINGH DEO." i — 
. Muroh 3, 10. 
-Abatement of ront, guit for— Aot X of 1859, Sec, 23— Refund of access rents— — 
Jurisdiction of Civil and Revenue | Courts—Joinder of unwarrartable July 10. 
claims, effeot of. 


In a suit brought by a putnidar for a declaration that he wag entitled to 
an annual abatement of the putni rent, in consequence of some lands comprised 
in the putni having been acquired for the purposes of a railway, and also for 
a refund of the excess rents which he had been compelled to pay for some years : 

Leld : per Movkerjee J.—That this was a claim for abatement of rent anl 
for recovery of damages for illegal exaction of rent within the meaning of 
clauses (2) aud-(3), Seo. 28 of Act X of 1859. The proper course for the plain- 
tiff, therefore, was to sue in the first instance for abatement of rent in the 
Revenue Court which was the only Court of competent jurisdiction for that 
purpose, : ` ; 

Per Harington J., contra, treating the case as though it were one of first 
impression :—Although under ‘Sec. 23 of Act X of 1859, a Civil Court had fo 
jurisdiction to entertain a suit for abatement of rent, still the suit, in so far as 
it related to a claim for refund of the excess ronts paid by the putnidar, was 
properly cognisable by the Civil.Court and should not be dismissed for want 
of jurisdiction, because, one of the steps which plaintiff should have to take 
in establishing his right to have the: money repaid to him, would, if it had 
stood alone, have entitled him to a decree in the Revenue Court. 

Per Mooherjes J.—The present suit is substantially one for abatement of 
rent and the prayer for refund is aucillary to the prayer for abatement, because 
as 6000 as the amount of abatement is determined, the amount of refund is 


* Appeal from Appellate Decree No. 2191 of 1902 against the decree of 
W. Maude Esq, Offg. Judicial Commissioner, Ohotanagpur, dated the I4th 


August 1902, affirming that of Babu Jodupati Banerjce, Subordinate- Judge, 
Manbhum, dated 20th Dacor te 1901. 
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deduciblé by simple arithmetical ealeulatiou. The Civil Court has no jutisdic- 
Hon to allow a claim for abatement and is not competent to embark upon pre- 
cisely the same enquiry for the purpose of allowing a refund. 

Per Mookerjeo J.—Tho following rules are deducible from a review of the 
authorities on the question. 

(1) A suit for abatement of rent, properly so-called, is maintainable only 
in the Revenue Court. 

Horo Kissen v. Joy Kissen (1) referred to. 

(2) A suit for adjustment of the rent, on the ground that the rent payable 
under a lease, is less than the sum nominally inserted in it, is not a suit for 
abatement of rent, properly so-called, and is accordingly maintainable in the 
Civil Court. 

Nilmoni Singh v. Annoda Prasad (2) referred to. ; 

(8) If the tenant is entitled to sue for abatement in the Revenue Court 
under Rule (1), the suit for refund lies in the same Court, but if the tenant is 
entitled sto sue for adjustment in the Civil Court under Rule (2), the suit for 
refund lies in the same Court, The cases, which support the view that a suit 
for refund lies in the Olvil Court, assume a prior determination of -the amount 
of abatement by a Court of competent jurisdiction. 

cal v. Abdool Ali (3), Surbo Chander v. Woomanurd (4) relied upon. 

Nilmoney Singh v. Sharoda Pershad (5) dissented from. è 

Per Mookerjee J.—A plaintiff cannot give jurisdiction to or take away 
jurisdiction from a Court by an unwarrantable addition to his claim and the 
jurisdiction of the Court ought to be determined with reference to the nature 
and vaiue ofe his claim after the additional matter bas been struck out. 

Appeal by the Plaintiff. 
Suit for abatement of rent and for. refund of the excess 
rents paid. 


The material facts and arguments appear from the judgments. 

Babus Dwarka Natl Chakravarti and Joy Gopal Ghosa for 
the Appellant. 

Babus Ram Charan Mitra qd Srish Chundra Chowdlury 
for the Respondents. 

The following judgments were delivered :— 

Harington J.—This is an appeal against the judgment of 
the Subordinate Judge dismissing the plaintiff's suit on the ground 
that the suit.was one which under section 23 of Act X of 1859 
could only be disposed of in the Collector’s Court. 

The plaintiff held a putni. A part of the land included in 


-the putni is alleged to have been taken up for the purpose of 


making a railway and the plaintif says that in respect of that 
land he is not liable to pay rent. The prayers which he asked 
(1) (1864) 1 W. B. 299. l (3) (1864) W. R. Gap number (Act X) 46. 


1 B. L, R. (F. B.) 93. 4) (1869) 11 W. R, 412. 
(2) 809) ° 8) (1871) 18 s R, 178. 


Vor. til] ^ -'- HIGH couRT: ~~ 
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in his*plaint were, first, for a decree declaring that he was entitled 
to an abatement of the putni rent and to a remission of the 
amount that it should be found that he was entitled to, and he 
also asked for a decree for money on the allegation that he had 
paid the full rent of the putni, whereas in fact he was only liable 
+o pay a less amount owing to the fact that a part of the land 
included in the putni has been taken up. 

We agree with the learned Subordinate Judge that with 
regard to the first prayer, namely, prayer for a declaration that the 
plaintiff was entitled to an abatement of rent, the Civil Court was 
unable to give a decree, because it is provided by section 23, clause 
3 of Act X of 1859, which was in force in this case,that all claims 
to abatement of rent shall be cognizable by the Collector of Land 
Revenue and shall be instituted and tried under the provisions of 
that Act and ‘shall not be cognizable by any other Court or by 
any other officer. But I do not think that the Subordinate Judge 
was right in dismissing the whole of the plaintiff's claim on the 
ground of jurisdiction because there was one part of his claim 
which, in my opinion, was cognizable by the Civil Court, and that 
is the claim to have refunded to him the money which he says he 
has paid aud which he says he was not liable to pay.. Now to 
recover the money paid, it would be necessary for him to prove 
first that he was only liable to pay a sum less than the whole rent 
reserved, because he was not in possession of the whole of the 
lands included in the putni, as a portion of it had been taken 
away by Government. Secondly, he would have to prove that he 
in fact paid the whole of the rent reserved on the putni and that, 
therefore , he had paid an excess which he was entitled to have 
refunded to him. This cause of action rather resembles the old 
common law action for money paid for the plaintiff's use, because 
it is paid in respect of something for which the plaintiff turned 
out not to be liable to pay and, therefore, in justice and equity he is 
entitled to have it returned to him. In my opinion, the Civil 
Court is not deprived of its jurisdiction to deal with the claim. 
To deprive a subject of his right to sue in Civil Court, it must be 
shown clearly that the right has been taken away from him by the 
Legislature. By section 23 of Act X of 1859 he is deprived of 
his right- to sue in the Civil Court in respect of certain causes ol 
action. I do not find amongst these causes of action, that a 
suit for a refund of money paid as rent of the land of which 
the lessee is not in possession is one of those canses. It. is 
perfectly true that to succeed, the plaintiff must prove that he was 
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liable to pay a sum less than the whole rent reserved, bgcause 
he did not get the whole of the land owing to some portion of it 
having been taken away from him, and if he succeeded in proving 
that and in proving no more in the Revenue Court, he would be 
entitled to a refund under Act X of 1859. But in the Civil. Court 
he has to prove something more and if he prove that he*in fact 
paid the whole amount and that there was an excess which must 
be returned to him, then he is entitled in Civil Court to the relief 
which the Revenue Court could not give him, namely, a decree 
for money paid. No authorities have been cited in support of the 
proposition that the jurisdiction of the Civil Court is ousted in 
such a case. I do not assent to the argument that:the jurisdiction 
of the Civil Court in giving a decree for money is ousted Because 
one of the steps which the plaintiff has to take in establishing his 
right to have the money repaid to him would, if it stood alone, 
entitle him to a decree in the Civil (Revenue ?) Court. 

For these reasons I think the appeal ought to be allowed and 
the case should be remanded to the lower Court in order that it 
may dispose of the plaintiff's claim to have a decree for money on 
the facts with reference to the observations which are made. 

Mookerjee J.—The facts which have given rise to the litiga- 
tion out of which this appeal arises lie in a narrow compass. The 
plaintiff holds a putni under the defendant over mouza Balitora, 
under which Rs. 1000 is annually payable as rent. The plaintiff 
alleges that for the purposes of the Bengal Nagpur Railway line, 
an area of 178 Bighas was acquired under the provisions of the 
Land Acquisition Act, and that by reason of this fact, he has 
become entitled to an annual abatement of Rs. 51 Odd, from 
the rent reserved. He states thatin spite of his protest, the 
zemindar periodically instituted proceedings under the Putni 


"Regulation for the recovery of the entire amount of rent and that 


in order to save his property, he was obliged in the course of the 
years 1896-1900 to deposit various sums of money in excess of the 
amount justly payable by him. He further alleges that in 1899, 
the landlord sued him for the recovery of cesses and arrears of 
rent, that he prayed for abatement of rent which was allowed by 
the Court of first instance, but that on appeal to the Deputy 
Comntissioner, although that officer had no jurisdiction to hea r 
the appeal, the order of the first Court was reversed and he was 
made liable for the whole claim, to satisfy which he subsequently 
made a deposit in Court. Under these circumstances, the plaintiff 
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ta) That a decree may be given declaring that the plaintiff is CIVI: 
entitled to an abatement of Rs. s1-4-10] gundas annuallv 1905. 
out of the putni rent. y Asutosh Roy 
(5) That if it be held that the plaintiff is entitled to a re- t 


UN ; Harinarain Singh 
mission for a less amount, a decree may be given Deo. 


accordingly. Jookerjee J, 
(c) That the order madè in appeal by the Deputy Com- = 
missioner in the previous case be declared invalid. 
(a) That a decree be given for the sum of Rs. 361, which 
had been overpaid during the years 1896-1900 or paid 
in satisfaction of the previous decree. 
In a schedule to the plaint, the plaintiff valued his claim for 
abatement at Rs, 718 and the claim for refund at Rs. 361. 
The defendants resisted the claim on the ground amongst 
others that the Court had no jurisdiction to try the suit ; this 
question is covered by the first issue raised in the case, and has 
been decided against the .plaintiff by both the Courts below. 
The learned Judicial Commissioner has held that the claim for 
abatement is clearly barred under the provisions of section 23 of 
“~aAct X of 1859 and that it is triable only by the Revenue Court ; 
he has further held that assuming that the suit for refund'is main- 
tainable in the Civil Court, the proper course for the plaintiff is to 
sue first in the Revenue Court for abatement and thereafter in 
the Civil Court for refund. 
The plaintiff has appealed to this Court, and the learned 
vakil who appears for him has conceded that a suit by a putnidar 
for abatement of rent must upon the authority of the decision of 
a Full Bench of this Court in the case of Horo Kissen v. Foy 
Kissen (1) be brought under section 23 of Act X of 1859 in the 
Revenue Court ; in other words, the learned vakil admitted that «= 
the suit in so far as it is one for declaration that the plaintiff is 
entitled to a certain abatement of rent, is not cognizable by the 
Civil Court in which it has been instituted, and has been rightly 
dismissed. The learned vakil further conceded that as the 
appellant was a party to the order of the Deputy Commissioner 
made in the previous suit, the Civil Court had no jurisdiction to 
question its legality or to set it aside; I need not therefore make 
any further’ reference to this portion of the prayer clause in the 
plaint. But it was argued by the learned vakil that the suit, in so 
far as it is one for refund of money paid in excess under compul- 
sion, is maintainable in the Civil Court, although in determining 
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the amount, if any recoverable by the plaintiff, the Court rhust in 
the first place determine the amount of abatement of rent to 
which he is entitled. ` The authorities upon this point were not 
discussed at the bar before us, although as appears from an 
examination of the cases to which I shall presently refer, the 
question raised is by no. means one of first impression, as indeed 
could hardly be expected to be thé case with reference to an Act 
which has now been in force for 45 yéars. 

Section 23, clause (3) of Act X of 1859, provides that all 
complaints of excessive demands of rent shall be cognizable by the 
Collectors of land revenue, and shall be instituted and tried 
under the provisions of the Act, and except in the way of appeal 
as provided in the Act, shall not be cognizable in any other Court, 
‘or by any other officer, or in any other manner, Clause (2) 
similarly provides that all suits for damages on account of the 


- illegal exaction of rent, or of any unauthorized cess or impost, 


shall be triable in the same manner and subject to the same 
limitations, One of the earliest cases in this Court in which the 
effect of section 23 was considered is that of Barry v, Abdool 
Ali (1). In that case the plaintiff lessee sued his landlord in the 
Revenue Court for abatement of rent by reason of diluvion of a 
portion of the holding and also for refund of sums paid by him in 
excess of what he alleged was legally payable in respect of the 
undiluviated lands. The Deputy Collector held that a portion 
of the claim was barred by limitation, and made a decree for the 
over payments for the year 1268. On appeal the Judge reversed 
the decision on the ground .that the suit was not cognizable in 
the Revenue Court. Upon appeal by the plaintiff, it was held 
by this Court (Norman, C.J. and Kemp, J.), that the suit was 
properly cognizable before the Collector under section 23, clause 
(3), as in substance the plaintiff complained of an excessive 
demand.of rent, and.prayed for an abatement and a refund of 
the sum which was exacted from him. The learned Judges 
further pointed out that the’ claim for refund must be instituted, 
under section 30, within one year from the date on which the 
plaintiff was compelled to pay the rent without allowance for 
abatement. - 

The next case in which the.question was raised, is that of 
Prosunomoyee v. Soondur Coomarec (2). The plaintiff, a putnidar 
had sued for abatement of rent on account of lands taken for 
railway purposes and had also claimed a.refund of the rents paid 


(1) (1864) W. R. Gap. umber (Act X) 64. .- (2) (186%) 2 W. R. (Act X) 80. 
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in extess during ten years preceeding the suit. The Deputy . CIVIL. 
Collector in whose Court the suit was brought made a decree in 1905. 
favour of the plaintiff. Upon appeal the Judge held that the MEE 


"ME A $ ‘Asitosh Roy 
Revenue Court had no jurisdiction, inasmuch as a putnidar had 


no right to sue for abatement of rent under Act X of 1859. 
- Upon åppeal by the plaintiffs to this Court, the learned Judges, 
Kemp and Glover, JJ., held .upon the authority of Horm Kissen 
v. Joy Kissen (1), that a putnidar was competent to sue for 
abatement of rent in the Revenue Court under Act X of 1859, 
and remanded the case to determine whether the claim to abate- - 
ment had been established or not. At the same time the learned 
Judges held that the claim for a refund of the rent paid in excess 
must be brought in the Civil Court. It does not appear that the 
attention of the learned Judges was drawn to the case of Barry 
v. Abdool Ali (2), but Mr, Justice Kemp was a party to both the 
decisions. 
The next, case on the subject is that of Man Gurobinee v. 
Khetter. Chunder (3). Thé report is extremely meagre, but so far 
as I can make out, the plaintiff, a putnidar, sued in the Civil Court 
' for abatement of rent on the ground that the lands included 
"within the putni had been taken for railway purposes, and further 
for recovery of excess rents paid, as also fora share of the com- 
pensation money for the lands acquired. It does not appear 
what decree the first Court made, but the Judge on appeal set 
aside his decision holding that the plaintiff under the terms of 
the contract was not entitled to abatement and remanded the 
case for trial of the claim to share in the compensation money. 
Upon appeal to this Court, Norman C. J. and Pundit J. held 
that the claim for abatement must fail on the ground that it was 
cognizable by the Revenue Court alone. As tothe claim for 
refund, nothing was expressly decided, but it appears to have™ 
been assumed that the order of the Judge excluding the trial of 
that point by the Principal Sudder Ameen was correct. 
The next case on the point is that of dfadkub Chunder 
v. Tara Soondary (4), where the learned Judges, Campbell -and 
Jackson JJ. in a very concise judgment, which neither sets out 
the facts, nor gives any reasons, observed that there can be no 
such thing as a suit in the Revenue Court for refund of rent paid 
by a farmer three years before, but added that, ina suit for 
refund under section 23, the question’ of right to abatement on 
account of diluvion might have been tried. The headnote to. 
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. the report, that no,suit for refund of rent lies under Acts X of 


1859 does not appear to be justified by the judgment. 

. The case of Abmonee Singh v. Issur Chunder (1) was of a 
somewliat peculiar character ; the learned Judges laid down that, 
where in a suit for damages by..a lessee, the plaint shows a 
distinct prayer for abatement of refit, and also sets forth ‘as the 
main ground of the action, a fraudulent breach of contract by 
misrepresentation and refusal to allow deduction and refund 
stipulated for between the parties, so much of the claim as refers 
to abatement is beyond the jurisdiction of the Civil Court, but 
the prayer for other reliefs is properly cognizable therein. The 
learned Judges pointed out, that where the contract is impeached 
on, the ground of fraud at its very inception, the Civil Court is 
not ousted of its jurisdiction to try that portion of the claim. 

The case of Nilmani Sing v. Annadaprasad (2), which 
was decided by a Full Bench of this Court, is an authority for 
the proposition that where a suit is in substance one for a decla- 
ration, that according to the terms of the lease- the rent really 
payable is less than the sum nominally inserted in it, it is not 
a suit for abatement of rent within the meariing of section 23 
of Act X of 1859, and is accordingly triable by a Civil Court. 
Sir Barnes Peacock, C. J. pointed out that the Civil Court would 
have jurisdiction to try the question raised when it is mixed up 
with a claim for a refund of the consideration money paid for 
the lease, and went on to add : “it is admitted that the Court 
has jurisdiction to "enforce the refund of that which has been 
paid in excess ; and if the Revenue Courts should refuse to abate 
the rent, the plaintiff would have again to sue in the Civil” Court 
to have the excess refunded according to the terms of the lease." 
It may be observed that under the circumstance of this case, it 
was held that the claim for. abatement, though nominally so 
called, was not in reality one under section 23, and that conse- 
quently it was maintainable in the Civil Court, and with it might 
be joined a claim for damages for the excess amounts paid for 
the years during which the rent had not been adjusted. The 
headnote to the report in the Bengal Law Reports is quite 
accurate, but that in the Weekly Réporter goes very much beyond 
what Was actually decided by the Full Bench. 

The next case on the point is that of Surbo Chunder v: 
Woomanund (3). . It appears that the plaintiff had taken from 
the defendant a lease of a certain quantity of land at a stipulated 
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rent A finding, however, that the land fell short of the quantity . VIVE. 
specified in the lease, and that the defendant notwithstanding Dos. 
realised the full rent from him, he obtained a decree for abate- Antes Roy 


ment of rent under Act X of 1859 in the Revenue Court ; he 
then instituted a suit in the Court of Small Causes to recover R 
~~the extess levied from him. °The Small Cause Court Judge was 
of opinion, upon the authority of the Full Bench decision just 
referred to, Nilmani Sing v. Annadaprasad (1), that the suit 
Was maintainable in the Civil Court, but made a reference to the 
High Court for an authoritative ruling on the point. Sir Barnes 
Peacock, C. J. who had delivered the judgment of the Full 
Bench, and Mr. Justice Dwarka Nath Mitter held that the 
Civil Courts had no jurisdiction to try the case. Sir Barnes 
Peacock observed that "if the suit did lie at all, it woulfl be a 
suit for an illegal exaction of rent; aud such a suit must, accord- 
ing to Áct X of 1859, be brought in the Revenue Court, and not 
elsewhere." It is clear, therefore, that according to the learned 
Judges, the decision of the Full Bench in Nilmani Singh v. 
Annadaprasad «(1) is not an authority ‚for the proposition that 
a suit for refund of excess rent levied from the plaintiff is main- 
“~Btinable in'the Civil Court. 

The next case, which seems to have any bearing upon the 
question raised before me, is that of Nilmoney Sindh v. Sharoda 
Pershad (2), which requires careful examination. It appears that 
the plaintiff had obtained a putni from the defendant, at an 
annual rent of Rs. 6720 ; finding that there was a deficit in the 
assets, he sued the defendant in the Civil Court for adjustment of 
the rent and obtained an abatement, or reduction of rent to the 
extent of Rs. 1,924. During the pendency of this litigation, the 
defendant landlord sued the plaintiff in the Revenue Court and se 
obtained a decree for the whole rent without allowing any dedu 
tion on account of the deficiency in the assets. Accordingly, the 
plaintiff after his success in the Civil suit for abatement, sued the 
defendant in the Revenue Court for recovery of the excess 
amount realised by the defendant in execution of his decree for 
rent. The Assistant Commissioner 'gave the plaintiff a decree, 
which was reversed on appeal to this Court, on the ground that 
the suit was not cognizable under Act X of 1859. In support of 
this view, the learned Judges referred to the cases of Shoraful 
Ali v. Ramzan (3), Madhub Chunder v. Tara Soondary "QD 
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Ovis, Nilmani Sing v. Annadaprasad (1), and  distinguishefl the 
1905, case of Surbo Chunder v. Woomanund (2). As regards the first of 
Asutosh Boy these cases, I am unable to see that it has any bearing upon the 


question at issue. There the defendant had advanced a sum of 
money to the plaintiff, in consideration of which, he was granted 
Mooiere " a lease of certain properties, and undertook to reimburse himself 
Menos by the rent realizable from the under-tenants. The plaintiff 
subsequently sued him in the Revenue Court upon the allegation 
that he had collected as rent a sum much in excess of his just 
dues, and, was bound to refund the excess realisation. It was 
held that,a suit of this description would not be regarded as a 
suit for arrears of rent, and ought to have been brought in the 
Civil Court. The second case referred to by the learned Judges, 
I have already examined, and the third case relied upon, is, as I 
have shown, clearly distinguishable from the one now before me. 
Indeed, it seems to me that the case of /Vz/money Singh v. Sharoda 
Pershad (3), is in reality analogous in principle to the case ‘of 
Nilmani Sing v. Annadaprasad (1). As I have already point- 
ed out, the suit for abatement which preceded the case of Wil- 
money Singh v. Sharoda Pershad (3) had been brought in the 
Civil Court ; if it had been a suit for abatement of rent properly 
so called, it could never have been tried by a Civil Court, which, 
under the authority of the Full Bench decision in Horo Kissen v. 
Foy Kissen (4), had no jurisdiction to entertain it. On the other 
hand, if it was a suit for abatement nominally, but in essence, a 
suit for adjustment of the rent, it would be triable by the Civil 
Court; see the distinction pointed out by Peacock, C. J. in 
Nilmont Sing v. Annodaprasad (5). If, therefore, I am right 
in my view that the previous suit, though described as one for 
abatement, was for adjustment of. rent and was properly brought 
““in the Civil Court, it is clear that the subsequent suit for refund 
of what had been paid in excess, would also lie in the Civil Court. 
Iam unable, however, to accept the observations which Kemp 
and Glover JJ. made with reference to the case of Surbo Chunder 
v. Woomanund (6), which appears to me to be a clear authority 
for the proposition that when a plaintiff is entitled to abatement, 
and, on that footing, also to refund 'of excess amount he had been 
oblige to pay, the suit for refund lies in the Revenue Court. I 
may add that the plaintiff in /Vi/money Singh v. Sharoda Pershad 
(3), having lost the case in the High Court, subsequently brought 
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a sult in the Civil Court, and succeeded in recovering a decree ; 
see Milmoney Singh v. Sharoda Pershad (1). 

From a review of these authorities, I think the following 
rules are deducible : 

(1) A suit for abatement of rent properly so called is main- 


` tainabte only in the Revenue Court. Horo Kissen v. Joy Kissen (2). 


(2) A suit for adjustment of rent, on the ground that 
the ‘rent payable under a lease is less than the sum nominally 
inserted in it, as the assets have proved to be less than that they 
were: stated to be, is not a suit for abatement of rent properly so 
called, and is accordingly ‘maintainable in the Civil Court. 
Nilmani Sing v. Aunadaprasad (3). 

(3) Upon the question, whether a suit for refund of the 


‘amount of rent paid in excess is maintainable in the Revenue 


Court, or the Civil Court, there is an apparent diversity of 
judicial opinion, but the cases may be reconciled i the adoption 
of the following principle : . 
If the tenant is entit]ed to sue for abatement in the Revenue 
Court under Rule (1), the suit for refund lies in the same Court ; 
but, if the tenant is entitled to sue for adjustment in the Civil 


— "Court under Rule (2), the suit for refund lies in the same Court. 


Besides, the cases which support the view that a suit for 
refund lies in the Civil Court, assume a prior deternwination of the 
amount of abatement by a Court of competent jurisdiction. 

If now these principles be applied to the case before us, it 
follows clearly that the decree made by.the Judicial Commissioner 
is correct. Iam unable to hold that the cases of Barry v. .Adbdool 
Ali (4) and Surbo Chunder v. Woomanund (5), were not correctly 
decided, or that they are not justified by the language of clauses 2 
and 3 of Sec. 23 of Act X of 1859. According to the plaintiff 


himself, the defendants have not allowed him abatement to which 


he is lawfully entitled and by taking proceedings under 
Regulation VIII of 1819 and also by trying to enforce a ‘decree 
for the full rent, have compelled him to pay sums which were not 


justly leviable from him ; he, accordingly, claims abatement and 


refund, and I am not prepared to Say, that this is not, in the 
language of Sir Barnes Peacock, a claim for damages for illegal 
exaction of rent. Indeed the learned vakil for the appellant has 
conceded that the suit cannot be tried by the Civil Court and 
must be dismissed in so far as it isa suit for abatement, but he 
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CIVIL, argues that it is maintainable in so far as it is a suit for réfund, 
1905. although in calculating the amount to be refunded, the Court 
Agata Boy must investigate what the plaintiff is entitled to claim as abate- 
; e. . ment. J am entirely unable to accede to this contention; the : 
Harinarein Singh ds $ CM 
Deo. plaintiff concedes that the claim for abatement must be dismissed, 


Miohonjeo J. as the Civil Court has no jurisdiction to allow the claim,but in 
. — the same breath, he contends that the Court must embark upon 
precisely the same enquiry for the purpose of allowing the refund. 
It appears to me to be clear that the suit is substantially one for 
abatement and that the prayer for refund is ancillary to the prayer 
for abatement, because as soon as, the amount of abatement is 
determined, the amount of refund 1$ deducible by simple arith- 
metical calculation. I do not think the plaintiff ought to be 
allowed at this stage to get his claim for abatement dismissed and 
to obtain a remand to determine how much he is entitled to claim 
by way of refund. I may point out further that assuming that a 
claim for refund is maintainable in the Civil Court, the plaintiff 
would not have been entitled to come up to this Court in second 
appeal, under Sec. 586, Civil Procedure Code, as his claim for 
refund is valued at less than Rs. 500 ; itis only by joining with 
that claim, a claim for abatement, which he now concedes is 
wholly beyond the jurisdiction of the Civil Court, that he is in a 
position to be heard before this Court ; I refrain from discussing 
whether having regard to the principle of the decisions in 
Bonomally v. Campbell (1), and La&Ashman v. Babaji (2), he 
ought to be allowed to maintain this appeal; but it does 
appear to me to be a very wholesome rule that a plaintiff cannot 


give jurisdiction to or take away jurisdiction from a Court by an 
unwarrantable addition to his claim to which he is not entitled 
upon any view of the case and that the jurisdiction of the Court 
“ought to be determined with reference to the nature and value of 
his claim after the addtional matter has been struck out. It seems 
to me that the proper course for the plaintiff is to sue in the first 
instance for abatement of rent in the Revenue Court which is 
‘admittedly the only Court of competent jurisdiction for that 
purpose. I need not express any opinion upon the question 
whether he should join a claim for refund to the claim for abate- 
ment im the Revenue Court, or whether he should sue for refund 
in the Civil Court on the basis of any decree for abatement which 
may be made in his favour by the Revenue Court. I have not 
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thought it necessary to refer to the cases of Aitchison v. Nil 
Monee (1), and Chandmont v. Lokenath (2), which were mentioned 
by the learned vakil for the appellant, but which do not appear 
to have any direct bearing upon the question. 

‘In my opinion the decree made by the Judicial Commissioner 

.is correct and. ought not to be disturbed.. The appeal fails and 
must be dismissed with costs. 

Harington J.—I desire to add to the judgment which I 
delivered when the case was before the Court on the last-occasion, 
the observation that none of the authorities dealing with the 
question, how far this suit was maintainable in the Civil Court, 
were brought to my attention until after I had delivered my 
judgment. In fact they were only discovered by my learned 
brother while my judgment was being delivered and he has in 
consequence postponed his judgment for the purpose of consi- 
dering them. In my judgment I have dealt with the case as 
though it were a case of first impression. 

By the Court.—Under the second paragraph of section :7z 
of the Code of Civil Procedure, the decree of the lower appellate 

..Court is affirmed, and this appeal accordingly is dismissed with 
costs. : 


M. K. M. Appeal dismissed, 
(1) (1863) 99 W. It , 347. (2) (1880) 6 C. L. R. 491. 


Before Mr. Justice Ghose and Mr. Justice Pargtter. 


Ty i AMIRULLA MAHOMED 


v. 
NAZIR MAHOMED* 


Bengal Tenancy Act ( VILI of 1885) Secs. 22, 49/0) ard 85( 2 ) — Üuder-raiyat, 
(jeot ment of — Notice to quit. 


It a landlord (permanent tenure-holder) purchases from his occupancy 
raiyat, his right title and interest in the holding by a deed of sale, he cannot, 
by virtue of such purchase, eject the under-raiyat, who was let into the land by 
the occupancy raiyat, without serving him a notice to quit under Sec, 49 (b) 
of the Bengal Tenancy Act, even if the subletting was made withont the land- 
lord’s consent and otherwise than by a registered instrument. 

Peary Mohan Mukerjee v. Badul Chand Bagdi (1) distinguished, 

Amirulla v, Nazir (same case) (2) approved. 


* Appeal from Appellate Decree No. 1326 of 1903 against the deerce of 
Akhoy Kumar Chatterjee, Sub-judge, Jalpaiguri, dated May 18, 1908, rever- 
sing that of Satish Chandra Biswas Munsif, Jalpaiguri, dated June 14, 1902. 


(1) (1900) I. L. R. 28 Calc. 205. (2) (1904) T, L. Ri 81 Cale. 932, 
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Appeal by the Defendant (under-raiyat). d 


Suit for ejectment by the superior landlord after acquiring 
the intermediate occupancy holding by a private purchase. ; 


The material facts and arguments appear from the judgments. 
Rabu Juanendranath Bose for the Appellant. . 

Dr. Priva Nath Sen for the Respondent. l 

The following judgments were delivered :— 


Ghose J.—The facts of this case are shortly these :—One 
Gumai Nasya held an occupancy holding under Roop Mohun, 
à permanent tenure-holder. Gymai sublet the lands comprised in ' 
his holding to the ancestor of the present defendants, but the 
subledse was not made under a registered instrument, nor was it 
made with the consent of the landlord. In the year 1887—88, 
the plaintiff purchased Roop Mohun’s interest in the permanent 
tenure, and subsequently acquired the occupancy-holding of 
Gumai by a registered Kobala. And he then instituted the pre- 
sent suit for establishment of his right to the disputed lands, and 


for khas possession on the ground that by his purchase of the 


occupancy holding, the right of occupancy had merged into the 
plaintiff's superior interest ; that the defendants were under-rayats 
under Gumaf and that, under the provisions of Sec. 85 (1), they 
were not entitled to remain in possession. ; 

One of the questions raised between the parties in the Cor 
below was whether the defendants were liable to be ejected with- 
out a notice to quit being served upon them under the provisions 
of Sec. 49 of the Bengal Tenancy Act. The lower Appellate 
Court has held that no such notice was necessary to be given to 
the defendants, because the sub-lease to the defendants by 
Gumai was invalid, so far as the landlord was concerned, and the 
phintiff being both the landlord and the purchaser of the occu- 
pancy-holding of Gumai, was entitled to eject the defendants. 
And the only question that we have to determine in this appeal 


. is whether the defendants were entitled to notice before they 


could be ejected from the lands in suit. 

No doubt under Sec. 22 of the Bengal Tenancy Act, by 
reason of the purchase that was made by the plaintiff, the landlord, 
the occupancy-holding has merged into his superior tenure; but 
it will be observed that it is only by reason of the plaintiff's pur- 
chase of such occupancy holding that he has acquired a right to 
bring a suit against the defendants. It is not a case of acquisi- 
tion of an occupancy-holding at a sale for arears of tent under 


Vor. III.) l HIGH COURT. 


the Bengal Tenancy Act, as it was in the case of Peary Mohun 
Mukherjee v. Badul Chand Bagdi (1). The plaintiff did not 
acquire the occupancy-holding free of the encumbrances created, 
and engagements entered into, by the occupancy-holder, but he 
acquired such rights as the occupancy-holder had at the time. 


— That person had already sublet his holding to the defendants, 


and there can be no doubt that, if he had not sold his holding to 
the plaintiff but had still continued to hold the property, he could 
not have maintained an action for ejectment without a notice to 
quit being served upon the defendants, 

Section 22 of the Bengal Tenancy Act, after stating that 
when the immediate landlord of an oécupancy-holding is a 


. proprietor or permanant tenure-holder and the entire interest 


of the landlord and the raiyat become united in the same person; 
the occupancy right shall cease to exist, lays down that “nothing 
in that section shall prejudically affect the rights of a third 
person.” Though the defendants have not, by reason of the 


sublease executed by the occupancy-holder, acquired'any right as . 


against the superior landlord, yet, as between themselves and the 
occupancy-holder, they acquired some interest in the property in 


Wy question, which could only be put an end to by a notice to quit. 


It seems to me that the plaintiff having acquired the rights of 
the occupancy-holder under a private sale could mot claim any 
higher right than the occupancy-holder himself had. 

I may add that the question raised before us was fully 
discussed by Geidt and Mookerjee JJ. in the judgment which 


. they delivered in this case on the sth July 1904 (2), but which 


they had to withdraw subsequently, by reason of no notice 
having been served upon the heirs of the deceased respondent, 


and I may state, without committing myself to saying that I 


agree in all that they said, that I.concur generally in the opinion 
that was then expressed by them. 

For these reasons, I am of opinion that the view taken by 
the Court below is not correct, and that the suit must fail, no 
notice to quit having been given to the defendants. 

The appellant will be entitled to his costs. 

Pargiter J.—I agree with the judgment delivered by my 
learned brother and would wish to add a few words. It seems to 
me that the position of the parties in this case differs materially 
from that of the parties in the case of Peary Mohun v. Badal 
‘Chand (1). First, as regards the landlord : in ffe earlier’ case, the 


(1) (1900) I. L. R 28 Cale. 905. (2) (1904) L X, R, 31 Ogle, 932. 
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under-raiyat was brought face to face with the landlord by réason 
of the latter's exercising his rights as landlord over the occupancy- 
holding. In the present case, the under-raiyat is not so brought, 
face to face with the land-lord, but only by reason of the land- 
lord's privately acquiring the rights which belonged to the 
occupancy-raiyat. Next, as regards the under-raiyat himself ; in 
the earlier case, he had an option, when the occupancy-holding 
was put up tosale, to save his own rights by purchasing the 
occupancy-holding. But in a case like this, where an occupancy- 
holding is transferred by private sale to the landlord and the 
under-raiyat may know nothing whatever of the transfer, it is 
clear that his position would become one full of peril if his 
rights were isa fact. destroyed by the private transaction. 


HOS Appeal allowed, 
CIVIL RULE. 


Before Sir Francis William Maclean, K. C. I. E., Chief Justice and 
Mr. Justice Banerjee. 


BHOLAI NASKAR AND ANOTHER 


v. 
ALACH NASKAR AND OTHERS.* 


Cicil Procedure Code (XTV of 1882), seotion 108—Decree on an allegad compro- 
miso repudiuted by defendants, whether ex-parte, ` 
Where n Court finds that an alleged compromise on which the decree was 
based was not actüally entered into by the defendants, that the. defendants 
were not duly served with summons and were not present or represented 
at the trial, it is justified in holding the decree so made as nn ex-parte decree 
„and that the defendants are entitled to apply under section 108 of the Civil 
Procedure Code. 


Koroona Moyee v. Nubo Kishore (1) followed. ' 
Hemmo Moyes v. Watson & Co, (2) distinguished. 


Petition for revision by the Plaintiffs. 

Application by the Defendants for setting aside an ez-parte 
decree and restoring a case under section 108, Civil Procedure Code. 

The facts of the case are shortly these : 

Plaintiffs sued defendants for an amount of Rs. 97-8-o as 
compensation and damages done to their jute cultivation, A 

* Rule No. 50 of 41897 against the order of Babu Bepin Chandra Chatterjee, 
Munsiff of Diamond Harbour, dated 11th December 1896. 

(1) (1866) 6 W. R, Mis, Rul. 36. (2) (1870) 14 W. R. 299 


r 
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dectee for Rs. 35-8-o only was passed against defendants Nos. 1t09,  . EIE 
the present opposite parties, and defendant No. ro, on the basis 1897, 
of a compromise filed and alleged to have been entered’ into Bholai Naskar 
between the plaintiffs and defendants Nos. rto 10 out of rr Alach Mackay, 
defendants. About two years after the decree, defendants Nos. — 
-~ to g appeared and prayed for the setting aside of the decree 
and the restoration of the case under section 108, Civil Procedure 
Code. -The Munsiff found that the defendants were not duly 
served with summons, and were not present at the trial and did 
not enter into the solenamah, and he set aside the decree, treat- 
. ing the same as an exparte one and restored the case. The 
plaintiffs moved the High Court and obtained this Rule, and 
contended, that the decree could not be regarded as an exparte 
` decree, and the remedy of the defendants lay in a regular suit. 
Babu Jnanendranath Bose for the Petitioners.  " 
Dr. Asutosh Mookerjce for the Opposite party. 


The following judgments were delivered :— 


Maclean C. J.—I think that this case is governed by the 
decision in the case of Koroona Moyce v. Nubo Kishore (1) and that 
it is distinguishable from the «case of Hemmo Moyee v. Watson 

S8 Co. (2. As has been pointed out by the learned vakil who 
appears against the Rule, the application in theJatter case was — + 
not under section 119 of Act VIII of 1859, which corresponds, 
as I understand, with section 108 of the present Code, but was 
an application in certain execution iproceedings. It is true that 
there are dicta in the judgment in that case which show that the 
decree obtained under circumstances very like the present was 
not an ex-parte decree. I am not satisfied about that. If the 
defendants were not duly served and were not present at the 
trial, and the Munsiff found as a fact that they were not so served 
or present, the case about the solenamakh appears suspicious. 
It seems to me that the defendants not having been served or 
present at the trial, or represented at the trial, the decree made 
against them must be treated as an ex-parte decree. I think that in 
this case, the Munsiff was right in enquiring into the case. He 
has enquired into it, and has arrived at the conclusion that the 
story told by the defendants is correct, namely, that the solena- 
mah which is said to have been entered into was in point of fact 
never entered into. Under these circumstances, I think that 
-the „decree by the.learned Munsiff was right, that the case came 
within section 108 of the Code and that the defendants were 
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entitled to apply under ‘that section. The Rule must bé dis- 
charged with costs, one gold mohur. 

"Banerjee J.—I agree with the learned Chief Titi in 
thinking that this Rule ought to be discharged with costs. I 
only wish to add that, though there is some apparent force in the 
contention advanced on behalf of the petitioners, that whereas 
if the applicants in the Court below had proceeded by way of 
regular suit to set aside the compromise decree as fraudulént, the 
petitioners before us would have had an opportunity of appealing 
against any adverse decree that might be made against them, 
their proceeding under section 108 of the Code of Civil Procedure 
deprived the present petitioners of that remedy, there is no real 
force in the argument, when one considers that though the 
petitioners have no immediate right of appeal against the adverse 
order that has been made under section 108, they may call in 
question the correctness of that order in an appeal against the 
decree that may be made against them. They have that right, I 
think, under section 591 of the Code of Civil Procedure. That 
being so, there is no reason why I should dissent from the 
decision of this Court in dirog Moyee v. Nubo Kishore (1). 

H. S. Rule discharged. 
(1) (1866) 6. W. R. Misc, Rul. 36. 


Before Mr. Fustice Rampini and Mr. Fustice Mookersee. 
KUNJA BEHARI GHOSE : 


v. 


DURGAMONI DASSI* 


Civil Procedure Code (Act XIV of 1882), Seo. 108—Jurisdiction tu onquiro 
into subsequent frand—Setting aside deoree partially. 

When an ex-parte decree is found to have been obtained without service of 
summons, and the record shews that it has been subsequently assented to, but 
the genuineness of such assent is disputed by the defendant, the Court has 
jurisdiction to investigate whether in. fact there was any assent in order to 
enable it to decide whether any order ought to be made under Sec. 108, Civil 
Procedure Code, for setting aside the decrec. 

When a decree passed ev-parte against several defendants is set aside and 
the case revived at the instance of one of them, under Sec. 108, Civil Procedure 
Code, the order does not necessarily revive the whole suit to the benefit of the 
other defendants whose prayer under the section has been heard and rejected. 

Muhomed Hamidullah v Tohuronnessa (1) distinguished. 

*Civil Rule No. 8414 of 1005 against the order of Babu Akhoy Kumar Bose, 
Small Cause Court Judge of Sealdah dated 22nd August 1906. 
(1) (1897) 1. L. R. 26 Calc. 155. s 
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LI 
Retition for revision by the Plaintiffs. . OLvIL. 
Application under See. 108 of the Code of Civil Procedure. 1906. 
The material facts and arguments appear from the judgments. Kunja Behari Ghose 
Babus Fnanendranath Bose and Biraj Mohan Majumdar for r 
the Petitioners. NE 
Babu Ram Chandra Majumdar for the Opposite party. 
77 The following judgments were delivered : 
Rampini J.—This is a Rule calling upon the opposite party to 
show cause why the order of the Small Cause Court Judge, com- 
plained against in this case, should not be set aside, or why such 
other order should not be made as to this Court may seem fit. 

The facts of the case are these. The suit was brought against 
the widow and the two daughters of one Pitambar Patra. It was 
decreed exparte on the 23rd July 1903. At the time of the*pass- 
ing of the decree Pitambar Patra was dead and the decree was 
obtained against his widow, Brahmamoye, “and his daughters, 
Durgamoni and Panchi Dasi. Subsequently, after the death of 
Brahmamoyi, Panchi Dasi ‘applied to have the decree set aside as 
against her. The application was at first successful; but ulti- 
mately, on an application being made to this Court, the order 

~~setting aside the decree, as againsf her, was cancelled and the said 
decree as against her was affirmed. 

Then the other daughter of Brahmamoyi, némely, Durga 
Moni, made an application for the setting aside of the expat te 
decree as against her, alleging fraud. Her application was made 
on the 24th June 1905 and was allowed on the 22nd August 1905, 
The learned Judge of the Small Cause Court in disposing of the 
application found fraud of the very grossest description. He li 
found that the processes issued to Brahmamoyi and her daughters 
had been suppressed by the plaintiff. Furthermore, he found 
that when the application was made to execute the decree by 
withdrawing the compensation money in deposit under the Land 
Acquisition Act and standing in the name of Brahmamoyi and 
Panchi Dasi, Brahmamoyi was personated .by another person, 
brought forward by the decree holder to represent her and 
ostensibly to give consent to the withdrawal of the deposit. The 
learned Small Cause Court Judge. therefore, set aside the exparte 
decree. E 

The present application is made to us, under section 2: of 
the Small Cause Courts Act, on the grounds, frst that the Court 
had no jurisdiction to go into the question of the personation of 
Brahmamoyi, and secondly, that the exparte decree could be set 
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aside only as regards Durga Moni, and not as regards Panchi 
Dasi, whose application for the setting aside of the decree had 
already been unsuccessful. 

I think there is no force in the first of these contentions. 
Section 108 of the Code of Civil Procedure appears to me to be 
wide enough to give the Court enquiring into the question of the | 
fraud by which the exparte decree had been obtained, powers to 
enter, not only into the question of fraud previous to the decree, 
but also into the question of the subsequent fraud by which it 
was endeavoured to make out that one of the judgment-debtors, 
namely Brahmamoyi, the mother and guardian of the other judg- 
ment-debtor, had assented to the passing of the decree. 

I think, however, that the second plea must prevail, because 
Panchi Dasi's application for the setting aside of the decree as 
against her had already been unsuccessful and that question must now 
be regarded as res-judtcata. The learned pleader who appears 
for the opposite party, Durga Moni, however, contends that, under 
many rulings of this Court, when a case is revived under section 
108, Civil Procedure Code, the effect of the order setting aside the 
exparte decree is to set it aside against all the defendants, although 
some of them only may have entered appearance. But I am of 
opinion that the present case can be distinguished from the cases 
referred to, particularly from the case of Mahomed Hamidullah v. 
Tohurennissa Bibi (1), because in none of these cases has an appli- 
cation of one of the judgment-debtors been refused, as has been 
done in the present case, seeing that Panchi Dasi's application to 
set aside the exparte decree was refused and that the question as 
to the effect of the decree against her is now finally decided. 
That distinguishes this case from the other cases ; and the setting 
aside of the exparte decree must be held to be only as against 
Durga Moni and not as against Panchi Dasi. The Rule is accord- 
ingly made absolute to this extent only, with costs, two gold 
mohurs. - ~- _ 1 

Mookerjee J.—l agree with my learned brother that the 
decree in this case has been rightly set aside by the learned Judge 
in the Court below. TI feel no doubt whatever that the Judge had 
jurisdiction to go into the question whether or not the decree had 
been assented to by Brahmamoyi after it had been passed. 

The petitioner obtained an exparte decree against Brahma 
Moyi and her two daughters, Panchi Dasi and Durgamoni Dasi. 
The present application was made by Durgamoni Dasi to set 


(1) (1897) I. L. R. 25 Cale, 185, 


Vor, IIT.) . HIGH COURT. 168 





1 
aside that decree, upon the ground that it had been obtained CIVIL. 
without service of summons upon her. The record, however, 1908. 
shows that, after the exparte decree had been passed, Brahmamoyi Kunja Bahari Ghose 
appeared in Court and presented an application assenting to the v 
f : 2 . Durgamoni Dassi. 
decree which had been passed’ against her, representing herself : 
7-cand her infant daughter Durgamoni Dasi. The petitioner alleges Movkeijeo J. 





that the learned Judge in the Court below was bound by the 
record as it stands, and that it was not open to him to investigate 
whether or not this application, which purported to have been 
presented by Brahmamoyi, was, as a matter of fact, presented 
by her. The learned pleader for the petitioner contends that in 
a proceeding under Sec. 108, Civil Procedure Code, ittis open to 
the Court to investigate, frst whether or not summons was duly 
served ; and secondly in the alternative, whether the defendant 
was prevented by any sufficient cause from appearing when the 
suit was called on for hearing; but he suggests that it was not, 
open to the Court to enter into an investigation of any other 
question. 

In my opinion this contention is too broad and cannot be 
accepted. It is an elementary proposition of law, that if the 
jurisdiction of a Court depends upon certain circumstances and 
if such jurisdiction is challenged on the ground that one or more 
of these circumstances is absent, it is obligatory upon the Court 

` to investigate whether or not the objection taken to its jurisdic- 
tion is well-founded ; see Budh Singh v. Nirad Baran (1). Other- 
wise the result would be that the exercise of the jurisdiction of 

~-the Court would not depend upon the actual existence of the 
circumstances upon which the jurisdiction is founded, but the 
jurisdiction would be ousted by reason of an unproved, and it 
may be, an entirely unfounded allegation of the defendant in 
the case. . 

Now, it is quite obvious from Sec. 108, Civil Procedure Code, 
that the Court has jurisdiction to set aside an exparte decree, if 
the decree is, in fact, exfarte. If one of the parties to the suit 
alleges that the decree is exparte and such allegation is challenged 
by the other side, it is open to the Court to investigate whether 
the decree is’ or is not exfarte, although the record purports to 
show the contrary. As authority for this proposition it is suff- 
cient to refer tothe case of Bholat Naskar and others v. Alach 
Naskar and others (2). There an application was made to set - 
aside an exparte decree on the ground that it was exparte. The 

(1) (1905) 3 C, L. J. 481 (487). (2) (1897) 3 O. L, J. 188. 
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record showed that the decree was passed upon a petition of 
compromise which had been put in Court by the defendant. The 
defendant however, alleged that what purported to be his signa- 
ture on the petition of compromise was a forgery and that the 
decree was, in fact, an exparte decree, - although the record pur- 
ported to shew the contrary. It was held by this Court that 
when a defendant seeks to set aside an exparte decree on the 
ground mentioned in Sec. 108, Civil Procedure Code, the fact that 
the decree appears to be based upon a petition of compromise, 
which is impugned as a forgery, does not make Sec, 108, Civil 
Procedure Code inapplicable, but that the defendant is entitled . 
to go behind the decree and to shew that it was exparte. The 
present case. is much stronger. Here the record shews that the 
decree is exparte, and it is found, as a fact, that summons was not 
served upon the petitioner. But the record also shews that 
Brahmamoyi, who was acting as guardian of the petitioner, sub- 
sequently appeared in the Court and assented to that decree. 
Surely it is open to the Court to investigate whether or not there 
was this alleged appearance on the part of Brahmamoyi and an 
assent by her, to the exparte decree, so as to preclude the Court 
from setting it aside under Sec. 108, Civil Procedure Code.. If the. 
contrary view were held, the consequences would be startling. 
It would be open to the plaintiff to obtain an exparfe decree under 
circumstances which would make it obligatory on the Court to 
set it aside. But it would be possible for him to oust the juris- 
diction of the Court by a gross fraud by getting some one to 
personate the defendant and to present an application to the 
Court assenting to the exfarte decree passed against him. As 
pointed out by me in my judgment in the case of Aira Lal 
Mukerji v. Premamoyi Debi (1): "It is not simply permitted to, 
but it is the duty of a Judge who should always be vigilant, not to 
allow the act of the Court itself to do wrong to a suitor.” This 
observation applies to the present case ; and I feel no doubt what- 
soever that the exparte decree has been rightly set aside as it was 
obtained by an abuse of the process of the Court. 

As to the effect of our order upon the rights of Panchi Dasi, 
I haye nothing to add to the judgment delivered by my learned 
‘brother. 
H. “S. : Rule made partially aiaia 

(1) (1903) 2 C. L. J. 308 at 309. , 
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Before Mr. Justice Pratt and Mr. Justice Pargiter. 


JOGESHWAR NARAIN SINGH AND OTHERS -Cwm 

i v. 1905. 

TEN ` — 
i . RAI RADHA RAWAN AND OTHERS.* July 5, 6, 13. 

Registration Act (IIIof 1877 )— Sections 7, 30 clauso (a), 87—District Regis- =" 


` trar—Sub-registrar, power of—Registration of a deed concerning lands 

situated in separate Registration sub-distriot—Court of Wards Act ( VIII 

. of 1890), section 23— Collector— Board of Revenue, sanction by— Manager, 
powers of —' Dolegatus non potest delegare. 

A Sub-Registrar who was empowered under section 7 of the Registration 
Aot to discharge the duties of a District Registrar registered a bond which 
might have been registered by the Registrar at his discretion, under section 30, 
.Clause (a) of the Act : 

Held —That the bond was validly registered and that any doubt as to the, 
validity of the registration was removed by section 87 of the Act 

Batj Nath Tewari v. Sheo Sahoy Bhagut (1) distinguished. 

Where the Collector is authorised by the Board of Revenue as Court of 
Wards, under section 23 of Act VIII of 1890 to raise a loan on the mortgage of 
a ward’s properties, he can delegate his powers to the manager acting under him. 

The maxim ‘ Delegatus non potest delegare’ is to be understood with this 
necessary qualification that in any particular cage if no authority to delegate has 
pene given, such authority may be implied from the circumstances of the cise, 
Appeal by the Defendants. 

Suit to recover money due upon a mortgage-bond. 
. The facts and arguments appear fully from the judgment. 
Mr. Garth and Babu Rulwant Sahay for the Appellants. 


Dr. Rash Behary Ghose and Babu Joy Gopal Ghosa for the 
Respondents, C. A. V. 
The following judgment was delivered :— July, 13, 


This appeal arises out of a suit to recover money due under 
a mortgage bond from two minor defendants who owned an 
estate called Bishunpur. On their father Harbans Narain Singh’s 
death, the District Judge appointed the Collector of Patna to be 
their guardian under Act VIII of 1890 in December 1892, and 
the Board of Revenue assented to the appointment in March 
1893. The Collector then appointed Benode Behari Bannerjee, 
.Who was general manager of the Wards Estates at Patna, to be 
manager of this estate under himself as guardian. At that time 
the estate was deeply involved in debt, and, after some corres- 


d from Original Decree No. 848 of 1903 agninst the decision of Babu 
Mati Lal Haldar, Subordinate Judge, Monghyr, dated the 80th June 1903. 
(1) (1891) I. L. R. 18 Cale: 656. 
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` rj 
Orvir, pondence, the Board of Revenue sanctioned the raising of a loan 
1905. of Rs. 80,000 at a moderate rate of interest not exceeding 7 
Jogeshwar Narain per cent. in order to pay off the debts, in September 1893 ; ‘and 
Singh . the Commissioner sanctioned the proposal made by the Collector 
Bai adhi Bawan. to borrow that sum from the plaintiff Rai Radha Rawan at six 
gm per cent. interest besides a commission of Rs 2,400 in October .*^ 


1893. The manager then obtained theloan of Rs. 80,000 from 
the plaintiff and executed a mortgage bond in his favour on the 
4th of December 1893. Subsequently the minor’s estate was 
released and their mother Mussamat Jogmaya Kuer, was appoin- 
ted their guardian. Part of the interest due under the bond was 
paid by the manager and by the mother, but the loan with 
interest swelled to Rs. 1,05,428 and the plaintiff instituted this 
suit against the minors and their mother in August I9oI to 
recover the whole. . 
. The Subordinate Judge decreed the claim, and the minors - 

have appealed: . 

Four questions have been raised before us, first, whether the 
bond has been duly registered ; secondly, whether the suit ‘is 
barred by limitation ; thirdly, whether the minors are bound by 
the bond, and fourth/y, whether certain of the mortgaged proper- 
ties belong to their mother. 

With regard to the first question we notice that the great 
bulk of the properties mortgaged is situate in the district of 
Monghyr, but four of them are in the Patna district within the 
jurisdiction of the Nawbatpur and Dinapore Sub-Registration 
offices. The bond was registered at the Sudder Registration 
office at Patna. Thus no part of the mortgaged properties was 
within the jurisdiction of the Registration office where the bond 
was registered, and the bond could be registered there only by 
virtue of section 30 clause (a) of the Registration Act, which 
says, that any Registrar may, at his discretion, register any docu- 
ment which might be registered by any Sub-Registrar subordinate 
to him. Consequently, since the bond might have been registered 
either in the Nawbatpur or in the Dinapore Sub-Registration 
offices, the Registrar could, under that section, have registered the 
document at his office. Now, the Sudder Sub-Registrar was 
empoweted under section 7 of the Act to discharge this duty of. 
the Registrar, and it is explained that he registered this bond 
under that power, and the registration was good. 

It is however contended onthe minor’s behalf that, if that 
was what was done, the Sub-Registrar ought to have stated plainly 
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in the registration endorsement, that he registered the bond in 
that capacity. Reference is made to the Full Bench ruling, Bai 1905. 
Nath Tewari v. Sheo Sahoy Bhagut, (1) and it is urged that as Jogeshwar Na — 
he did not do that, the registration is invdlid. That case is Singh * 
different from the present, because, the Sub-Registrar there did not Rai oat Rawan 
~~ profess to do more than his own proper duty. We, however, IS 
find no expression of opinion by the Full Bench in that case to 
support the contention that the Sub-Registrar ought to state 
plainly that he was discharging one of the Registrar's functions ; 
yetif that opinion be supposed to be implied, we think that 
there is clear proof in this case that the Sub-Registrar registered 
this bond in that capacity, for among the fees levied for the 
Registration as noted at the top of the bond is a "K fee" of Rs. 5 
and a “K fee" is the fee paid for registration under secfion 30 
* clause (a). This note, therefore, demonstrates that the registration 
was made by the Sub-Registrar under that section by virtue of 
the power conferred on him to perform that function. His official 
_ title is Sub- Registrar and, whether he has that power or not, he 
could only sign himself as Sub-Registrar. The registration, 
^. therefore, is in our opinion good. If however there were any 
doubt, we think that section 87 of the Act would save it. 
Coming to the second question, it is sufficient tosay that since 
we have found that the registration was good, it fs not disputed 
that the suit is not barred by limitation, the case being governed 
by article 132 of the Limitation Act. 
. The thitd question is whether the minors are bound by the 
` bond ; and, it is contended on their behalf, frs¢, that the ‘bond is 
not in accordance with the terms sanctioned by the Board of 
Revenue, but goes beyond those terms in being more onerous 
as regards interest; and secondly, that the manager had no 
authority to execute the bond. The first point was not taken in 
the lower Court ; it was not raised in the pleadings nor stated in 
the issues nor discussed in the lower Court’s judgment. The 
second point does appear to „have been raised in the written 
statement and to be comprised in the fourth issue. Taking the 
first of these points we observe that the Collector as guardian 
acted under the Local Government and under the Board of 
Revenue as Court of Wards by virtue of section 23 of Act VIII 
of 1890, The Board laid down .that the interest was not to 
exceed 7 per cent, the bond stipulates for interest at 6 per cent 
with half yearly rests and an initial deduction of 3 per cent as 
E (1) (1801) I. L. R., 18 Cale., 556. f 
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commission. Hence the arrangement really was one of d per 
cent interest for the first year and about Rs..6-3 per cent in each 
subsequent year. If-interest had been paid promptly, it is not 
disputed that these terms would have been more advantageous 
than 7 per cent simple interest. Interest, however, was not paid 
punctually and swelled up by half yearly rests and the compound 
rate to more than would have accrued at the rate of 7 per cent 
simple interest. The Commissioner approved those stipulations, 
hence the Collector did not exceed his authority in borrowing 
the money accordingly. The only fact which was not communi- 
cated to the Commissioner apparently was that the interest was 
subject to half yearly rests. Those officers did not contemplate 
negligence in paying the interest ; and the misfortune has been, 
not ifthe terms, but rather in the neglect to comply with them. 
Hence even if the Collector did somewhat exceed the terms 
sanctioned, yet the plaintiff cannot be affected injuriously thereby. 
He was not bound to enquire whether the Collector was acting 
fully in accordance with the orders, and as long as he himself 
acted bona fide, he cannot be prejudiced by the variance we hav 
noticed. ; 
The second point is the contention that the authority to 
borrow this loan was given personally to the Collector and he 
could not delégate it to the manager, so that the bond executed 
by the manager was invalid. The maxim “ Delegatus non potest 
delegare" must however be understood with this necessary 
qualification, that in any particular case if no authority to delegate 
has been given, yet such authority may be implied from the 
circumstances of the case (See pp. 639, 640 of Broom’s Legal 
Maxims 7th Edn.) In this case we think such authority was 
clearly implied, because the Collector has such general and 
and multifarious duties that he could not discharge them all 
himself, and certainly he could not himself carry on the manage- 
ment of this estate. He could only discharge that duty through 
a manager ; and it is clear from the correspondence regarding this 
proposed loan that both the Commissioner and the Board of 
Revenue understood that the loan would be raised by the 
manager. If, however, direct evidence were wanting, we should 
have no*hesitation in inferring that the Commissioner in authoris- E 
ing the Collector gave him implied authority to raise the loan 
through the manager. However, in this case there can be no 
doubt, because the Collector himself attested the bond and thus 
gave direct approval to the manager's action. This case is quite 
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e 
similar to the English cases cited in Broom’s Legal Maxims CIVI 
pages 639, 640. f 1905; 
The fourth contention is that mokuraries in the mortgaged: Jogeshwar. Narain . 
. properties 10, 1: and 12 belong to the minors’ mother, and Singh 


property No..13 is her exclusive property. No doubt the Rai Radha Rawan. 

Inokuraries were purchased in her name and that of her co-wife ELE 
in September 1896, and the purchase was a real purchase. On 
the facts which the Subordinate Judge has stated correctly regard- 
‘ing the way in which these properties were dealt with, there can 
be no doubt that the mokuraries were not the exclusive properties 
ofthe two ladies. It is not explained how these two ladies could 
have had so much money of their own to buy the properties 
jointlj, and admitting in evidence the copy ofthe judgment, 
which the Subordinate Judge rejected, we do not think this 
additional evidence affects this conclusion. On the other hand, 
such a purchase was a natural and easy enam: transaction. The 
other lady Bhogemaya is dead, and her interest is treated as 
extinct ; and that is only intelligible on the view that it was not 
her own but enami. .The mother's title, therefore, is anly a 
paper title, and these properties really belonged to the joint 
^ fümily, that is, they now belong to these minors. un 

The appeal therefore fails qn all the grounds and is dismissed 
with costs. 

We admit in evidence the copy of the judgment which was 
tendered in the lower Court, but refused. The. other document 
which was not tendered in the lower Court we disallow to be 
used in evidence. 


N. K. B. r Appeal dismissed. 
Before Mr. Justice Rampini and Mr. Fustice Mookerjee. Gr: 
THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 1905. 
v. ! ; T 
BELCHAMBERS.* December 8, 11, 18. 


Land Aoquisition Aot (I of 1894) sections 6, 11, 20, 60—Award by Special Judge, 
appeal against Tiustes landa within the town of Caloutta, acquisition of— 
Market value, determination ôf, principle of—Valuation of property as a 
tole, if proper—Valuation of land indopendéntly of huts ercoted, if 
legal—Caloutta Municipal Act (IIT of 1899) section 557 cl. (d)— 
Presumption, statutory, if applicable to case—" Land," “ District," and 
“ He-assessment, " meaning of,-as used in the seotion.— Valuation, time from 
- -which takes affect. - 


* Appeal from Original’ Decree No. 324 of 1904, against the decree of 
Mr. Beachcroft, Special Land Acquisition Judge.of 24 Pergunnahs, 
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The term “land” as used in section 557 clause (d) of the Calcutta Municipal 
Act (I1I of 1899) includes bustce land, and is not restricted in its application 
to building land. 

The term “ District" as used in the proviso to section 557, clause (d) of the 
Act, is equivalent to the term “ Ward,” and the two terms are synonymous. The ' 
meaning of the term “ District” as used in the Act cannot be ascertained by 
reference to an order issned subsequently by the Ohairman of the Caleutta 
Corporation for administrative purposes. 

The term “ Re-assessment " as used in section 557, clause (d) of the Act, is 
equivalent to re-valuation, (assessment signifying the official valuation of property’ 
for the purpose of taxation or the value assigned to property for this purpose) . 
and not the re-imposition of “rate” or “tax.” . 

The re.valuation of bustee land must not be imagined to take place by 
operation of law from year to year. . 

* 

The valuation does not mean merely the amount of the valuation but covers 
the whole process or act of valuation; when a substantial part of the act of 
assessment or valuation was completed before the commencement of the Act of 
+1899, it cannot be reasonably maintained that there wae & re-assessment after 
the commencement of the Act because some objection to the re-assessment or 
re-valution might have been preferred or disposed of after that date. 

Corporation of Calcutta v. Bhupati Roy Ohowdhury (1) referred to, 

The presumption laid down in cl, (d) of section 557 of the Calcutta Munici- 
pal Act (III of 1899) does not apply to a case where there has been no re-assess- 
ment made after the commencement of the Act for the whole district or ward 
in which the land acquired is situated. 

Property, for the purpose of valuation, cannot be divided into fragments ; 
jt must be taken as a whole and its income ascertained on the assumption that 
the huts which stood on the land were let out to tenants ; the value of the land 
cannot and ought not to be determined independently of the huts, 


Section 557 cl (d) of the Calcutta Municipal Act is not limited in its appli- 
cation to cases, where the Municipal authorities acquire land or buildings for 
themselves, but it includes cases where the acquisition is made for them by the 


Local Government. = 

Appeal by the Objector, Secretary of State for India in 
Council, under section 50 of the Land Acquisition Act (I of 1894). 

Award under section 26 of the Act by the Special Land Ac- 
quisition Judge of 24 Pergunnahs, in modification of the award 
of the Collector under section 11 of the Act, in respect of certain 
property, admittedly Bustee land,situated within the Municipal 
limits of Calcutta and acquired by the Government of Bengal 
at the expense and for the benefit of the Corporation of Calcutta. 

The facts of the case appear from the judgment. 

The Advocate General (Mr. P. O Krnealy] and Babu Ram 
. Charan Mitra for the Appellant. 

-(1y (1898) 1. L. R 26 Cale, 74 (17)- 
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Nath Roy, Krishna Prasad Sarbadhtkart, Hemendra Nath Mitter 1905. 
and Amarendra Nath Bose for the Respondent. The Secretary of 
The judgment of the Court was delivered by State c P in 
Mookerjes J.—This is an appeal under section 50 of the v. 
Belchambers, 


“~Eand Acquisition Act, 1894, against an award of the Special Land nis 
Acquisition Judge of 24 Pergunnas, made under section 26 in Mookerjee J. 
modification of the award of the Collector, under section 11 of December 18. 
the Act. The property, which is the subject matter of the acqui- 
sition, is situated within the Municipal limits of Calcutta, and, 
has beer acquired by the Government of Bengal,at the expense 
and for the benefit of the Corporation. At'the time of the 
declaration under section 6, it was admittedly Bustee land, that is, 
land let out for the building of huts under an arrangement by 
which each tenant of the land is the owner of his hut. The 
Collector awarded Rs. 22,572 for the land, and Rs. 5,168 for the, 
huts ; the latter amount has been accepted by the tenants, and, 
thefe is no dispute with regard to it. As regards the amount 
awarded for the land, however, the claimant refused to accept it, 

*~and upon his application, the matter was referred to the Civil 
Court under section 18 of Act I of 1894. The learned Special 
Judge has found upon the evidence that the gross monthly 

-income from the property is Rs 350, that a deduction of 40 per- 
cent ought to be allowed for taxes, repairs, and other charges, 
that the net monthly income is Rs 210, and that consequently, 
the market value of the property, at 20 years’ purchase of the net 
annual income, is Rs. 50,400. But the learned Special Judge has 
held that section 557, clause (/2/ of the Calcutta Municipal Act is 
applicable to this case, and, on this basis, has found that the 
market value must be taken tobe 25 times the annual value as 
entered in the assessment book of the Corporation, that is, Rs. 
2,129 X 25 = Rs. 53,225. From thissum, he has deducted Rs. 
5,168, the value of the huts, and awarded to the respondent 
the balance, Rs: 48,057 togéther with the statutory allowance, as 
‘the value of the land. The Secretary of State has appealed 
against this award, and, on his behalf, the decision of the learned 
Special Judge has been assailed substantially on two grqunds, 
namely, frst, that section 557, clause (d@/ of the Calcutta Municipal 
Act has no .application to this case, and the claimant is not 
entitled to any sum beyond what may be determined to be the 
market value without any reference to the presumption, mention- 
ed therein, and, secondly, that the determination of the market 
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value is vitiated by two errors, inasmuch as, (a) only 40 per cent 
has been deducted from the gross annual income for taxes and 
repairs, whereas the allowance ought to have been at least 50 
per cent, and (2) the property has been valued as a whole and the 
value of the land hàs been ascertained by taking the difference 
between the value of the entire property and the value of the 


‘huts, whereas the land ought to have been valued independently 


of the huts. In our opinion, the first of these contentions ought 
to prevail, but the second cannot be sustained. 

In support of his first contention, namely, that the provisions 
of section 557, clause / d) of the Calcutta Municipal Act have no 
application to this  case,the learned Advocate General has 
advanced three reasons, namely, (1) that section 557, clause (4) 
ought to be interpreted as limited in its application strictly to 
cases where the Calcutta Municipal authorities acquire land or 
buildings for themselves, and, that it ought not to be extended 


to a case like the present where the acquisition is made for them 


by the Local Government ; (2) that section 557, clause (d) applies 
only to lands other than bustee lands ; and (3) that a re-assess- 
ment has not been made, within the meaning of the proviso to 
the clause, after the commencement of the Calcutta Municipal 
Act, 1899, for the district in whigh the land acquired is situated. 
In süpport of the first of these reasons, the learned Advocate 
General has argued that section 557 ought to be taken as a 
whole, and that, as clause (a) of the section authorises the Chair- 
man of the Corporation of Calcutta to perform the’ duties of a 
Collector under the Land Acquisition Act, unless,-in the matter 
of the acquisition, he acts as Collector, the remaining provisions 
of the section have no application. After a careful examination 
ofthis argument, we are not prepared to accept it as sound. 
Sec. 557 of the Calcutta Municipal Act, after providing that “ any 
land or buildings which any Municipal authority is authorized by 
this Act to acquire, may be acquired under the provisions of the . 
Land Acquisition Act, 1894," lays down that for- that purpose, 
namely, for the purpose of acquisition of land or buildings by a- 
Municipal authority under the Land Acquisition Act, that Act 
shall be subject to certain specified amendments. The first of 
these amendments is that the expression " Collector” means also 
the Chairman of the Corporation of Calcutta. As we understand 
the scope of clause (a) which contains this amendment, the object 
is merely to give an extended definition of the term “Collector” 
[which is defined ir Sec. 3, cl. (c) of the Land Acquisition Act], 
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and, not to lay down that in the case of acquisition by a Muni- EVER: 
cipal authority, the Chairman of the Corporation is the on/p 1905. 
person competent to discharge the functions of a Collector. In The Jesretaiy of 


other words, in the event of an acquisition of land or buildings by State for India in 





n . o i es Council 
a Municipal authority under the Land Acquisition Act, it is open Mrs 
~to the Chairman of the Corporation to perform the duties of the Belchambers, 
. 
Collector, but it is not obligatory upon him to do so. But whe- Mookerjee J. 


ther the Chairman of the Corporation or any of the other persons 
mentioned in section 3, clause (c) of Act I of 1894, acts as the 
Collector, the acquisition must take place under the Land Acqui- 
sition Act, and it cannot be made until the Local Government is 
satisfied under Sec. 4, clause (1) that the land is needed for a 
public purpose and a declaration of the intended aquisition is 
made as required by section 6, clause (1) under the signature of a 
Secretary to,the Local Government or of a duly authorized officer, 
The only difference introduced by Sec. 557, clause (a) of the 
` Calcutta Municipal Act, appears to be that the Chairman of the 
Corporation is authorized to perform the duties which would be 
ordinarily performed by the Collector, for instance, those imposed 
-n the Collector by sections 4, 5, 7—17 of the Land Acquisition 
Act. It appears to us to be obvious that if the Chairman of the 
Corporation acts as the Collector, that fact alone ddes not in any 
: way affect the nature and scope of the proceeding. We are in- 
clined to adopt the view that a performance by the Chairman of 
the Corporation of the duties of a Collector under clause (a) of 
Sec. 557 of the Calcutta Municipal Act, is not a‘ condition prece- 
dent to the applicability of the provisions of the other clause of 
the section. Indeed, if any other view were adopted, the result 
would be that the application of the presumption embodied in 
clause (7) might be evaded by the device of the Corporation 
asking the Local Government to acquire this land for them and 
employing the Collector instead of the Chairman for the purpose 
of the acquisition. We are not prepared to hold that this was 
the intention of the Legislature. The distinction suggested on 
behalf of the appellant does not appear to be justified by a fair 
interpretation of the section and manifestly cannot be supported 
on principle In our opinion, the.first reason assigned fér the 
exclusion of the operation of section 557 has not been established ; 
but it is not necessary to proceed further with the examination of 
this particular point, as the third reason, with which we shall 
presently deal, appears to be unanswerable. 
In support of the second of the three reasons for excluding 
the operation of section 557, namely, that'clause (a)-of the section 
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applies only to lands other than bustee lands, the learned 
Advocate General has invited our attention to sections 151 and 
152 of the Calcutta Municipal Act. "These sections, however, a3 
we read them, appear to negative rather than to support the 
contention, for they show that the term "land" is used- therein 
as including both -building land and bustee land, and when the 
latter is sought to be excluded from the operation of any 
particular rule, the exception is stated expressly. For instance, 
the general rule laid dowm in section 151, cl (v) would be 
applicable to all lands including bustee lands, but forthe Proviso, 
clause (1), and the rule embodied in section 152, clause (1), would 
affeot bustee lands but for the special provision made in clause (b) 
of the Proviso. We feel no doubt that the term “land” used in 
section 537, cl. (d) includes bustee land, and no good reason ‘has 
been assigned why the word should not have its ordinary meaning 
and why it should be restricted in its application to building 
land. 'The second reason, therefore, does not appear to be sound 
and cannot be accepted. 

The third reason upon which the learned Advocate General 
seeks to exclude the operation of section 557, cl (d), is that no 
re-assessment has been made, after the commencement of Act III 
of 1899, for fhe district in which the land acquired is situated. 
The question raised is apparently one of first impresion, but of 
great importance and not wholly free from difficulty; it must 
depend for its solution upon the construction of section 557, 
clause (d) taken along with the provisions of Chapter XII regard- 


` ing the assessment of land, to which we shall presently refer. 


But before we do so, it is necessary to state the facts, as to which 
we do not think there can be any reasonable doubt upon the 
evidence on the record. The land which has been acquired is 
situated in Ward X, a Ward being one of the divisions of the 
Town of Calcutta under the Municipal Act (II of 1888) now 
repealed. 'The annual value of the property, including the land 
and the huts, was entered in the Municipal books at Rs. 2,129 
when the Act of 1888 was in force. The Bustees in this Ward 
were re-valued sometime in 1898 and the re-valuation came into 
effect on the 1st October 1898; the buildings were re-valued in 
March 1900 and the revaluation came into force on the rst 
April 1900. As a matter of fact the valuation in force under the 
old Act was continued under the new Act, and under Sch, VII 
such valuation is to remain in force till the 31st March 1906. 
Upon these facts the learned Advocate General contends that no 
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re-assessment has been made after the commencement of the Act 
of 1899, that is, after the 1st April 1900, for the district in which 
the land acquired is situated, and that consequently the presump- 
tion referred to in section 557, cl. (d) is not applicable. In order 
to test the correctness of this argument, it is necessary in the first 
place to determine the meaning of the two terms, ' District’ and 
‘ Re-assessment ' which occur in the Proviso to section 557, cl. (d), 
and as to the interpretation of which there was considerable 
discussion at the bar. As regards the term, ‘District’ as used in 
this Proviso, we feel no doubt that itis equivalent to the term 
‘Ward’; this is made quite clear by Sch. VII which fixes the 
dates up to which valuations made before the commencement of 
the Act are to remain in force and shows in the first column the 
different Districts, each of which is called a Ward, indicating that 
“the two terms are synonymous. The respondent, however, 
contends:that since the Act came into force, the Town of Calcutta 
has been divided into four Districts by the order of the Chairman 
of the Corporation ; this however appears to us to be immaterial 
and the meaning of the term ‘District’ as used in the Act cannot 
be ascertained by reference to an order issued subsequently for ad- 
‘ministrative purposes. On the other hand the orders of Mr. Bright. 
made on the r8th May 1900 ‘shows that the division of the town 
into 25 Districts for the purpose of valuing buildings and lands, 
corresponding to the 25 Wards which existed before the passing of 
Act III of 1899 was retained and continued for the purposes of 
assessment under Chapter XII of the Act. Next, as regards the 
meaning of the term ‘Re-assessment’ as used in section 557, 
clause (2), it is contended by the learned Advocate General that 
it is equivalent to re-valuation, whereas it is argued by the learned 
' counsel for the respondent that it means the re-imposition of a 
particular figure as the rate or tax payable for the holding and 
bearing a certain proportion to the valuation. In our opinion 
the construction which the learned Advocate General asks us to 
adopt is clearly right. No doubt the term ‘assessment’ may 
mean the determination or adjustment of the amount of taxation 
payable or the amount of the taxation so adjusted ; but as is 
- stated in the Oxford Dictionary, Vol. I p. 506 column 3, the word 
‘assessment’ may also mean theofficial valuation of property for 
the purpose of taxation or the value assigned to the property for 
this purpose. That the word is used in section 557, clause (4) in 
the second sense, is obvious from an examination of the provisions 
of.Chapter XII of, the Act. Sections 151 and 152 show that 
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‘assessment’ and ‘annual value’ are used as convertible renns 
and in the latter section, land is said to be re-valued and the 
consolidated rate is directed to be levied on the " assessment ” 
when a holding is subdivided into separate shares; see section 
152, sub-section, 2, clause (g). In addition to this, section 164 


makes it quite clear that in the assessment book, the amount of 


the valuation is to be entered as also the amount of rate payable ; 
this indicates that where the Legislature refers to the amount of 
tax payable, the word used is ‘rate’ and where reference is made 
to the "valuation," it is indiscriminately described as “ assess- 
ment" or "valuation"; this, however, is not always strictly 
observed, for instance, in section 170, reference is made to assess- 
ment calculated on the valuation, the former term being used as 
equivalent to ‘rate’ or ‘tax.’ Having regard however to the fact 
that the annual value as assessed under section 151 is to continue 
for a period of 6 years under section 152 clause (1), whereas the 
amount of rate varies from year to year according to the discre- 
tion of the Coporation under section 124 clause (1), and consider- 
ing further that in section 557, clause (4), a presumption is 
introduced with a view to ascertain the market value of land or 
building, we feel uo doubt that when reference is made in section 
557, clause (2) to ‘re-assessment,’ the term signifies ‘ re-valuation ` 
and not the ré-imposition of ‘rate’ or ‘tax.’ If then, the terms 
‘District’ and ‘Re-assessment’ have the -meanings we have 
assigned to them, the question arises whether a re-assessment 
has been’ made after the commencement of the Act for the 
District No. X within which the land acquired is situated. The 
learned Advocate General contends that the re-valuation was 
made before the commencement of the Act, though it came into 
force on the day of the commencement of the Act and under 
Sch. VII is to remain in force till the 31st March 1906. The 
learned counsel for the respondent on the other hand argues that 
the re-assessment ought to be taken to have been made after the 
commencement of the Act on three grounds. He suggests, in the 
first place, that as the land acquired is Bustee land under section 
152, sub-section 2, clause (6) it must be taken to be re-valued 
from year to year. In our opinion there is no force in this con- 
tention. The clause referred to provides that Bustee lands may 
be valued annually at the discretion of the Chairman and shall 
be so valued on the application of the owner, and when such 
lands are not re-valued, the former valuation shall remain in force 
from year to year until a re-valuation is made. ‘It is impossible 


— 
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to hold that this implies a re-valuation by operation of law from 
year to year. As we understand the clause, the valuation is to 
remain in force under sub-section 1 for a period of 6 years, 
subject to this qualification that it is liable to be altered upon a 
re-valuation made within that period at the discretion of the 
Chairman or on the application of the owner ; but such re-valua- 
tion can take effect only from the beginning of a year, as the 
. valuation remains in force from year to year during the six years. 
We are consequently unable to uphold the contention that the 
re-valuation of Bustee land must be imagined to take place by 
operation of law from year to year and that there has been in 
this case a re-assessment, within the meaning of the Proviso to 
clause (7) of section 557, after the commencement of the Act. 
But even if the contention of the respondent upon this point 
were adopted, it would not avail him, because the Proviso con- 
templates a re-assessment for the whole District in which the, 
land acquired is situated and admittedly there is no re-assessment 
of building lands by operation of law from year to year. Inthe 
"second place, it was argued on behalf of the respondent that after 
the new Act came into force, rates could be levied under it only 
on the basis of a valuation made under the Act, and that there- 
fore by operation of law all the lands must be taken to have 
undergone a re-valuation upon the commencement of the Act. 
That there is no foundation for this argument is shown by section 
152, clause (I), which provides that valuations made before the 
commencement of the Act and in force at that time are to remain 
in force for the periods specified in Schedule VII. There is there- 
fore no room for the introduction of a fictitious re-valuation by 
operation of law as suggested by the learned counsel for the 
respondent. In the third place, it was contended on behalf of 
, the respondent that in order to determine whether a re-assess- 
ment has been made after the commencement of the Act within 
the meaning of the Proviso, we have to ascertain whether a're- 
valuation has become final and has come into operation after the 
date specified. It was suggested that as sections 160, 161, and 
162 allow objections to be preferred to a re-valuation made by 
the Chairman and contemplate the gisposal of such objections 
and possible” appeals to a Court of Small Causes, a re-assessment 
cannot be said to have been made till the valuation has become 
final under section 163, clause (1). In our opinion this contention 
is not well-founded. As was pointed out by Maclean C. J. in the 
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case of Corporation of Calcutta v. Bhupati Roy Chowdhry (1), 
^ valuation does not mean merely the amount of the valuation, 
but covers the whole process or act of valuation.” When, there- 
fore, as in the case before us, a substantial part of the act 
of assessment or valuation was completed before the commence- 
ment of the Act, it cannot be reasonably maintained that there 
was a re-assessment after the commencement of the Act, because 
some objections to the re-assessment or valuation might have been 
preferred or disposed of after that date. That this view is un- 


` doubtedly right iş shown conclusively when we remember the 


reason for the Proviso to Sec. 557, clause (7). This clause 
introduced into the statute book. a new presumption regarding 
the market value of lands and buildings. That presumption 
determines the market value from the annual value which, under 
Act IL of 1888, was made for an entirely different purpose, 
namely, exclusively for the assessment of Municipal rates. Ifthe 


* presumption had been made applicable to valuations made under 


the repealed Act, it might obviously lead to injustice in many 
cases, because such valuation might have been fixed too high at 
the instance of the Corporation in some cases and too low at the 
instance of the rate-payers in others. It was, therefore, manifestly ` 
fair that the new presumption should be made applicable only to 
valuations made after the new Act had come into force, when both 
the parties might be supposed to keep a possible application of 
this presumption in view at the time of the valuation of the pro- 
perty.- We must, consequently, hold that there has been no re- 


. assessment made after the commencement of Act III. of 1899 for 


Ward No. X in which the land acquired is situated and that 
therefore the learned Special Judge ought not to have applied 
to the case before us, the presumption laid down in clause (d) of 
Sec. 557. The first contention advanced on behalf of the appellant 
must accordingly prevail. 

As regards the second contention of the appellant, the facts 
us disclosed by the evidence and found by the learned Judge in 
the Court below appear to be as follows. The gross monthly 
income of the property is Rs. 350; making an allowance of 
40 per cent for taxes, repairs and other charges, the net monthly 
income is Rs. 210 ; taking therefore 20 years’ purchase of the net 
annual income, the market value of the property, is Rs. 50,400 ; 
deducting the value of:the huts Rs. 5,168, as to which there is no 


dispute, the market value of the land is Rs. 45,232. To this 


(1) (1898) I. L. R. 26 Cale. 74, (77). 
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calculation two objections are urged by the learned Advocate 
General, It is contended in the first place, that to ascertain the 
net income, the deduction from the gross rental ought to have 
been at least so per cent. We are unable to accept this argument. 
In our opinion the deduction allowed by the learned Judge in the 
Court below is fair, namely, 20 per cent for taxes and 20 per cent 
for repairs and other charges. It is conceded that the evidence 
does not show that the deduction of 40 per cent is unfair and 
there are no. materials to justify an increase from 40 to 50 per 
cent. Onthe other hand, we find that Sec. 151, Proviso, clause (1) 
allows a deduction of only 10 per cent for the cost of repairs and 
for all other expenses for maintenance, in the determination of the 
annual value, We must, therefore, note that a deduction of 20 per 
cent for taxes and 20 per cent for repairs, vacancies, collection charges 
and other contingencies, is quite adequate. It is contended in the 
second place that the land ought to have been valued separately 


from the huts. In our opinion the method adopted by the learned 


Judge is perfectly sound. The property cannot be divided into 
_ fragments ; it must be taken as a whole and its income ascertained 
^on the assumption that the huts which stood on the land were 
let out to tenants. The tenants admittedly were tenants-at-will 
and so far as we can make out, their tenancy had practically no 
market value. When, therefore, the entire property has been 
valued, it is only fair to give to the owner of the land whatever 
remains after deducting the value of the huts which were erected 
by the tenants and to the price of which they were entitled. We 
must, accordingly, hold that the respondents are entitled to 
Rs. 45,232 as the value of the land. 

The result, therefore, is that the appeal must be allowed in 
part and the decree made by the learned Special Judge modified. 
The market value of the land is declared to be Rs. 50,400 and the 
respondent is entitled to Rs. 45,112-10 ans. which is the amount 
obtained by deducting from the market value, the value of the 
huts Rs. 5,168-10 ans. and the capitalized value of the Government 
revenue Rs. 118-12 ans^ The statutory allowance and the interest 
on the sum decreed will be calculated as usual. The appellant and 
the respondent are each entitled to the costs of this appeal in 
proportion to the extent of his success.* 


B. M. Decree modified. 


NorE.— This case was followed by their Lordships in Appeals from Original 
Decrees Nos, 825 and 881 of 1904 as will appear from the following extract from 
the judgment in the cases. (See p. 180)—Rep. 
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Extract from the judgment in A.O. D. Nos. 325 & 831 of 1904. 
“These aré two appeals against two awards made by the - 
Special Land Acquisition Judge of 24-Perganas modifying two . 
awards made by the Collector. The lands acquired are Bustee 
lands within the town of Calcutta. Appeal No. 325 relates to 
Premises 10 and 11 Gumghar Lane. Appeal No. 331 relates 
to 15 and 16 Gumghar Lane. The learned Judge has in each 
case determined the gross annual income of the property, made 
an allowance of 50 per cent for taxes, repairs and collection charges, 
and then determined the market value by taking 25 years’ purchase 
of the net annual income, from the market value of the property 
so determined, he has deducted the value of the huts and awarded 
the balance to the claimants, respondents, as the market value of 
the land, Against this decision, the Secretary of State has 
preferred these appeals and the claimant has also preferred cross- 
objections under section 561, Civil Procedure Code, On behalf | 
of the appellant, it has been argued, frst, that the value of the land 
ought to have been determined independently of the huts, and 
secondly, that in determining the market value from the net 
annual income, only twenty years’ purchase ought to have been 
allowed. On behalf of the respondent, it has been contended, 
first, that the presumption referred to in section 557, cl. (d) of 
Act III of 1899 ought to have been applied, and the market value 
ought to have been taken to be 25 times the annual value as 
entered in the assessment book of the Corporation, and _ secondly, 
that in determining the net income from the gross income, a de- 
duction of 40 per cent only ought.to have been allowed. In our 
opinion the first ground taken on behalf of the appellant as also 
the first ground urged by the respondent cannot be sustained, for 
the reasons given in our judgment in the case of Zhe Secretary of 
State v. Belchambers (1). But thé second ground urged by the 
appellant and the second point taken on behalf of the respondent 
must both succeed. For the reasons given in our judgment just 
referred to, the net annual income must be obtained from -the 
gross annual income by allowing a deduction of 40 per cent, and 
the market value must be calculated by taking 20 years! purchase 
of the net annual income. We may point out that the 
learned Judge is not correct in relying upon section 557, cl. (4) as ` 
justifymg the rule of 25 years’ purchase, when admittedly, that 
section has no application to this case. Nor has section 357, cl. (2) 
upon which the learned Judge relies, any application to the matter ` 
before us, because that section refers to the retention of excess 
land by an owner upon payment of an annual rent to the Corpora- 


ration or a lump sum nothing less than 25 times such annual rent. 
That has obviously no bearing upon the question raised before us,” 


(1) (1505) 3 0. L. J, 169. 
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' , ; 
Before Mr. Justice Rampini and Mr. Justice Bodtlly. 
SARODA PROSAD CHATTERJEE 
v. 


SAUDAMINI DEBYA* 


Decree, enparte, property taken im emecution of— Decree sot aside and caso 
romanded in appeal, effect of— Court. remanding a case, power of—Ciril 
Proceduro Code, (Aot XIV of 1882) Ssos. 2, 562, 5S3 and 588. 


When a decree is set aside on appeal and the case is remanded under section 
562 of the Cade of Civil Procedure, the appellant is entitled ta restitution of 
the property taken possession of in exeoution of the deorece so set aside, nl. 
though an appeal has been preferred against the order of remand. 
Mukoond Lal Pal Chowdhury v. Mahomed Sami Meah (1) and Raja Singh 
v. Kooldip Singh (2) followed, 
Appeal by the Judgment-debtor, petitioner. 
~ Application for restitution of property taken possession of in 
execution of an exparte decree which has been set aside on appeal. 
The facts and arguments appear from the judgment. 
Babu Jogesh Chandra Roy for the Appellant. 
Babu Sutendra Chandra Sen for the Respondent. 


The judgment of the Court was delivered by 


Rampini J.—This is an appeal against an order of the 
Officiating District Judge of Nadia, dated the 12th September 
1903. 

The facts out of which the appeal arises are these. The 
opposite party Saudamini Debya obtained an exparte decree 
against the present appellant. She took out execution of that 
decree, and, in execution obtained possession of certain land. The 
appellant then appealed to the Subordinate Judge against that 
exparte decree and it was set aside and the suit remanded to the 
first Court under section 562, Civil Procedure Code. He then 
applied to the Munsiff under section 583, Civil Procedure Code, 
for restitution of possession of the land in question, and the Munsiff 
gave it to him. But on appeal by the opposite party, Souda- 
mini Debya to the Officiating District Judge, that officer has re- 
versed the decision of the Munsiff and has held that the provisions 
of section 583, Civil Procedure Code, do not apply to the case, 
because the order setting aside the exfarte decree was "passed 


- * Appeals from order Nos. 425 and 426 of 1903 agninst an order of Rajendra 
Coomar -Esq., Officiating District Judge of Nadia, dated 12th September 
1903, reversing the order of Babu Khetra Nath Banerjee, Addl. Munsiff of 


Kustla, dated 14th Angust 1903. 
(1) (1887) I. L, R, 14 Cale, 484. (2) (1894) I. L. R. 2] Cale, 989, . 


188 


CIVIL, 
1904. 
me 


Saroda Prosad 
Chatterjee 


ct 
Saudamini Debya, 





Rampini J, 


OIVIL, 
1905. 
S — 


aluguat, 8, 8, 


(Vor. MI, 
è 
under Section 588, Civil Procedure Code, and is not a decree 

within the meaning of section 2 of the Code. 

The appellant Saroda Prosad Chatterjee, now appeals to this 
Court and contends on the strengh of the ruling in the case of 
Mookoond Lal Pal Chowdhury v. Mahomed Sami Meah (1) 
followed inthe case of Raja Singh v. Kooldip Singh (2) that 
every Court which sets aside an order or decree has inherent 
power to order restitution of any thing taken in execution of the 
decree or order set aside. On the strength .of this ruling we. 
think that the appellant is entitled to be put in possession of the 
property, pending the prosecution of the appeal preferred by the 
other side against the order remanding the suit for retrial. 

We, therefore, decree this appeal with costs. 

This decision-also governs Appeal from Order No. 426 of 1903. 

We assess the hearing fee at two gold mohurs in both the 
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Appeals. 

"Let the record be sent down to the lower Court without 
delay. 

H, S, Appeal allowed. 


(1) (1887) T. D, R, 11 Calc. 484. (2) (1884) T. T. R. 21 Cale. 989. 


Before Mr. Justice Henderson and Mr. Justice Mitra. 
F. H. HOLLOWAY AND OTHERS 


, v. 
GUNESHWAR SING AND OTHERS." 


Limitation Act (NV of 1877), Soh IT, Arts. 109, and 120—" Wrongfully in 
possession,” meaning of—Possession in exceution of a deoree, subsequently 
set aside— Right, to sue for mesne profits when acorues— Mesue. profita, 
“suit for. 

Possession obtained under orders of n Court in proceedings in execution of . 
n deoree, although such proceedings are afterwards set aside on appeal as 
tainted with fraud, is not wrongful within the meaning of Art. 109, Sch U of - 
sho Limitation Act The word ‘ wrongfully ’in the article means wrongfully in law, 

Art. 120 applies to a suit for meane profits of land held in such possession, 
and the plaintiff is within time if he brings his suit within six years from the 
date on avhich his right to sue accrued. 

The right to sue in such a case accrued when the execution proceedings in 
which the defendant obtained possession nre set aside ns fraudulent, The suit 
being in time there is no law against the plaintiff recovering mesne profits for. 
the whole period during which he wns kept out of possession. 

* Appeal from Original Decree No 1258 of 1902 against the decree of Babu 


Biprodas Chatterjee, Subordinate Judge of Tirhut dated the 17th December, 1901. 
f : : 2 


Vou. İYL] * Eiei court.” 
Fame 


Appeal by the Plaintiffs. 
` Suic for mesue profits of immovable property. 

The facts of the case are shortly these : 

The plaintiffs hold lands under a zurpeshgi lease for 23 years 
from the guardian of a minor landlord, executed on the 30th 
‘October 1885. No sanction of the District Judge was obtained 
for this lease. The defendants held a decree against the minor, 
and in execution of that decree, brought the minor’s property 


to sale, purchased it themselves and obtained possession on the 


25th March 1889. - On the application of the minor filed in April 
1895, the sale and execution proceedings were set aside on the 
'ground of fraud by the Appellate Court in November 1897; the 
minor dying onthe 8th July 1895, the representatives of the 
minor executed a fresh lease in favor of the plaintiffs ratifying 
‘and incorporating the lease of r885. The plaintiffs got back 
possession on the 4th October 1898. They filed the present suit 
against the defendants on the 24th August 1900, for mesne profits 
from 25th March 1889 to 4th October 1898. The Subordinate 
Judge gave the plaintiffs a decree for mesne profits only for three 
"years preceding the suit, holding the rest to be barred under 
Art 109 of Schedule II of the Limitation Act. 
' . Both sides appealed. : 

` Mr. O'Rinealy, Babus Dwarka Nath Chakravarti, Joy 
Gopal .Ghosha and Moulvie Syed Mahomed Tahir, for the 
Appellants, l 

Babus Lalmohon Doss, Baldco Narain Singh, Kulwant 
Sahai, Raghunath Singh and Makhan Lal for the Respondents, 

The judgment of the Court was as follows : : 

This appeal raises, amongst other questions, questions of 
limitation of a somewhat nice character. 

The suit was brought for mesne profits from 23th March 
1889 to the 4th October 1898. The questions of limitation arise 
in this way: A nine annas share of a mehal belonged to one 
Jagadhatri Singh who in 1885 was a minor. On the 3oth October 
1885, his mother and guardian granted a zurpeshgi pottah in 
respect of the nine annas share of the mehal to the plaintiffs for 
- 23 years, but the sanction of the District Judge was not obtained 
for the execution of the zurpeshgi. The defendant Guneshwar 
Singh who had previously obtained a decree dated the 7th June 
1884 against the minor in a contribution suit proceeded to 
execute the decree, An order was made for sale and the share of 


the minor’ was put up to salé on the 15th January 1889 and 
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purchased by the defendant who was subsequently on the 25th 
March 1889 put in possession. The last mentioned date is the 
date from which the mesne profits are now claimed. In April 
1895,an application was made on behalf of the minor to set 
aside the sale. The Munsiff dismissed the application on the 23rd 
December 1896. On appeal, the District Judge, on the 26th 
November 1897, set aside the Munsiff's order and annulled the 
sale on the ground that the execution proceedings were fraudu- 


` Jent, the decree-holder having, as he found, deliberately omitted 


to bring to the notice of the Court that the judgment-debtor was 
a minor, and for other reasons. On second appeal to the High 
Court, the decree of the District Judge was, on the 6th June 
1898, confirmed mainly on the same grounds as had been relied 
upon by the District Judge. 

The minor died on the 8th July 1895. On the 26th May 
1898 the validity of the original pottah of the 30th October 
1885 having been considered doubtful on the ground that the 
District Judge's permission had not been obtained, à fresh pottah 
was granted to the plaintiff by the representative of the minor. 
The fresh pottah recited the previous pottah and under it the 
lessor purported to grant a fresh lease in conformity with the 
terms of the’ previous pottah, and in lieu thereof. In terms it 
was stated that the lessor granted to the lessee, the plaintiff, a 
nine annas share of the mouzah “ agreeably to and in accordance 
with the terms of the former pottah, dated the 3oth October 
1885 ; a copy whereof is hereunto annexed and which forms 
part of this deed,” and the lessors declared and covenanted ' that 
they transferred to the lessee, the plaintiff, all rights which they 
themselves had to the realization from the defendant of the 
mesne profits of the mouzah covered by the former pottah. 

On the 4th October the sale in execution having been set 
aside, the plaintiff, under and by virtue of the later pottah of the 
26th May 1898, obtained possession from the defendants. 

The present: suit was filed on the 24th August 1900 to 
recover mesne profits from the 25th of March 1889, the date on 
which the defendant was put in possession,'up to the 5th October 
1898, when the plaintiff obtained possession under the pottah , 
granted to him by the representatives of the minor. 

The Subordinate Judge found that the defendant was liable 
to the plaintiff in respect of the mesne profits for the whole of. 
the period except in so far as any portion of the claim might 
be barred by the law of limitation. As to limitation he held 
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that under the first part- of Art. 109 of the Limitation Act the 
plaintiff was only entitled to recover mesne profits for three 
years from the time when the profits had been received by the 
defendant, that is to say, he was entitled to recover mesne profits 
for that part of the period which fell within three years from 
the institution of the suit, the rest of the claim being barred. 

On appeal before us ifwas contended that if article 109 of 
the Limitation Act applied, it was the second part of the article 
and not the first part which applied. Jt was said that in effect 
the plaintiff or his lessors had been dispossessed by a decree 
which was afterwards set aside in appeal and, therefore, he was 
entitled to bring a suit within three years from the time when 
he recovered possession, for the mesne profits of the whole 
period. This contention assumes that on the sale being set aside 
by the Appellate Court on the ground that the execution pro- 
ceedings had been fraudulent, the order for sale and the order 


for possession were impliedly, if not, directly, also set aside by 


by the Appellate Court. These orders no doubt are “decrees” 
within the meaning of section 2 of the Civil Procedure Code, 
but in our opinion the orders were not in fact set aside. All 
that was set aside by the Appellate Court was the sale ; although 
the ground upon which the sale was set aside was that the 
proceedings, including the order for sale and the order for 
possession, were tainted with fraud. We very much doubt the 
. soundness of the contention. If the Munsiff himself had made 
the order which the Appellate Court made and which was the 
proper order and had set aside the sale, it is perfectly clear that the 
second part of the article 109 would have had no application to 
the case. 

It was, however, also contended that article 109 had no appli- 
cation at allto the present case. That article in terms applies to a 
suit for the profits of immovable'property belonging to the plaintiff 
which have been wrongfully received by the defendant. Here the 
defendant was in possession under and by virtue of orders of a 
competent Court passed in execution proceedings, based upon what is 
admitted to have been a perfectly valid decree, and a sale certificate 
had been issued to him. Under these circumstances, he aad he 
alone was entitled to collect and receive and, if necessary, sue for the 
rent. He-was not a trespasser, Suraomoyee v. Shooshee Mokhee (1) 
Dhunput Singh v. Saraswati Misrain (2). At no time during the 
period of dispossession up to the date on which the sale was set 

(1) (1868) 12 M. 1. A. 241 (2) (1891) I. L. R. 19 Oule, 237. 
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aside could the plaintiff or his lessors have sued the tenants for 
the rents or the defendant for mesne profits. That being so, it 
appears to us that the defendant while he was in possession 
under the authority of the Court could not be said to have wrong- 
fully received the profits of the mehal. ‘ Wrongfully received,’ in 
our opinion, must mean received wrongfully in law. If this view 
be correct, then article 109 would appear to be inapplicable to a 


case of this kind. The only article which does, in our opinion,. 


apply is article 120. It applies to suits for which no period of 
limitation is elsewhere provided in the schedule. That article 
allows a suit to be brought within six years from the time that 
the right to sue accrues. Now, as we have already stated, until 
the sale to the defendant was set aside, neither the plaintiff nor his 
lessors could have instituted a suit to recover mesne profits. As 
pointed out in Rangayya v. Bobba Sriramulu (1) by their ‘Lord- 
Ships of the Judicial Committee, the objectiof a Limitation Act is 
presumably to compel people who have actionable claims to sue 
upon them with due promptitude or forfeit the right to do so, 
and it seems to us that it would be somewhat anomalous to hold that 
a person is barred by the Statute of Limitation before his right to 
sue had even accrued. The construction which we have put 
upon the Statute will prevent any such anomalous result in the 
present case. The sale was set aside on the 26th November 1897 
and the suit has been brought within six years from that time. 
It follows, therefore, that no part of the claim is barred. In the 
construction which we have placed upon the Limitation Act we 
are to some extent supported by the case of Kaltchurn Dutt x. 
Jogesh Chnuder Dutt (2). In that case a decree had been obtained 
on the 29th June 1863 against a tenant for rent at an enhanced 
rate and that decree after having been confirmed both in Regular 
and Special appeal, was reversed by the Privy Council on the sth 
May 1873. Between the two dates' mentioned the zemindar 
succeeded in getting 16 other decrees for rent at the enhanced 
rate based upon the original decree of the 29th June 1863. It 
had been held by a Full Bench that a suit fora refund of the 
excess rent, which have been paid under these decrees would lie, 
Kali Charan v. Jogesh Chunder (3) and by a Division Bench of 
this Court that such a suit was governed by article 118 of 
the Limitation Act, IX of 187r hn corresponds with article 


(1) (1808) 8 © W. N, 162; I. L. R. 27 Mad, M8. —. 
(2) (1878) 2 O. L R. 354. (8) (1877) I. C. L, B. & 
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120 of the present Act. We, therefore, hold that no portion 
of the claim is barred. This disposes of the questions of limitation. 
We are asked on behalf of the respondents to hold that the 
present suit is purely speculative and that the plaintiff is not 
entitled, having regard to the provisions of section 6, sub-section 
(2) of the Transfer of Property Act, to maintain the suit. Sub- 
section (2) declares that a mere right to sue cannot be transferred, 
. Turning to the document by which the right to realize 
mesne profits for the period during which the defendant was in 
possession was transferred, we find that that amounts to a fresh 
lease executed by the representatives of the minor. The docu- 
ment proceeds upon the terms of the previous pottah and is 
treated as having commenced from 1293, the date on whichthe 
previous pottah was to have taken effect, Under the previous 
pottah the plaintiff had been put in possession and was in fact in 


possession at the time when the defendant was given possession. 


by the Civil Court. Ina sensethe latter pottah confirmed the 
earlier pottah which, if it had been valid, could have entitled the 
plaintiff himself, apart altogether from the special terms of the 
later pottah, to sue for the mesne profits. The effect of the later 
pottah was to restore to the plaintiff the rights which the previous 
pottah was intended to have given. So far as the mesne profits 
are concerned the assignment, if it can be so described, is nota 
transfer of a mere right to sue. Even if the original pottah was 
void under Act XL of 1858 on the ground that the sanction of 
` the District Judge was not obtained, there is no law which pro- 
hibits the successors of the minor, who were adults from granting 
a fresh pottah as far as possible on the same lines, and so put 
the lessee on the same position as he would have been had the 
original pottah, for which the plaintiff gave consideration, been 
valid. The object of the later pottah was to restore the plaintiff 
as far it could be done to his former position. In our opinion, 
therefore, the contention that this suit is not maintainable fails. 
The suit is in no sense, so far we can see, a speculative one. 

In the next place it is said that the mesne prafits which have 
been awarded to the plaintiff by the Subordinate Judge are 
excessive. The Subordinate Judge has to a large extent relied 
upon documents: produced by the defendant. Those documents 
were, many of them, prepared, it is said, for the purpose of being 
used in certain survey and record of rights proceedings. The de- 
fendant now seeks to discredit those documents on the ground 
that the rents were purposely very much overstated with a view 
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to mislead the Survey authorities. We naturally look with 
suspicion when a party to a document endeavours to get rid of 
the effect of it by a suggestion of this kind. ; 

We have considered the evidence upon which the Subordinate 
Judge has arrived at the amount of mesne profits which the 
defendant has been held liable for.. We think the Subordinate 
Judge was right in the conclusion that he came to. The result is 
that the appeal must be allowed and the decree of the Subor- 
dinate Judge must be modified in such a manner as to allow to 
the plaintiff mesne profits for the entire period during which 
the defendant was in possession of the mehal in question. 

The case must be remanded to the Lower Court in order to 
ascertain the amount of mesne profits from the 25th March 1889 
up to the date from which it has already allowed mesne profits to 
the plaintiff. 

The respondents must pay the costs of the € in this 
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"appeal. 


The cross-appeal in dismissed with costs. 


H. S, Appeal allowed. 


Before Mr. Justice Rampini and Mr. Justice Mookeryee. 
BROJO LAL RAI CHOWDHURY AND OTHERS 
v. : 


TARA PRASANNA BHATTACHARJI AND ANOTHER.* 


Decree — Amendment of — Code of Civil Procedure (Act XIV of 1882), Sec. 208 
-—Appeal— Limitation Act (Aot XV of 1877), Sec, 6 — Construction of decree. 


Where the plaintiff obtained a decrec in a mortgage suit on the 81st 
January 1901, which was made absolute on the 28th September following, and 
the décree was subsequently amended under Sec. 206, Civil Procedure Code, on 
the 12th July 1902, and the plaintiff preferred an appeal to the High Court 
against the amended decree, 

Held—That an amended decree was a decree between the parties within the 
meaning of the Code, and ns such, was appealable and the plaintiff was accord- 
ingly competent to prefer an appeal against the amended decrec. 

Menat Ali v. Amdar Ali (1) followed. 

Nalixakshya v. Mafukshar (2) distinguished, 

gid also—That for the _purpose of determining whether the appeal was 
barred by limitation, time must be taken to have run from the date of the 
decree as originally drawn up. 


Appeal from Original Decree No 484 of 1902 against the decree of Babu 
A. x. ajamdar, Subordinate Judge of Backergunj, dated the 12th July 1902. 


(1) (1905) 9 C. W. N. 605. (2) (1900) 1. L. R. 28 Cale 177. 


Vol. IL] : HIGH COURT. 


Pydel v, Chathappan (1), Joykishon v. Atuoor (9), and Purameshraya v. 
Beshagiriappa (8) followed. 

Every amendment made in a decreo under section 206, Civil Procedure 
Cole, does not necessarily entitle a party, who prefers an npponl against the 
decree, to claim an oxte:sion of time under the second paragraph of section 5 
of the Limitation Act; whether there is sufficient cause for snoh extension 
must depend upon the circumstances of cach individual case, If the amend- 
ment has no relation to the grounds upon which the validity of the decree is 
sought to be challenged in appeal, such appeal should not be admitted out of 
time. On the other hand, if the grounds on which the appeal is based aro 
intimately conneoted with the amendment of the deoroo, or if the grounds aro 
direoted against tho deoreo, only in so far as it has been -amended, the Court 
should exercise in his favour the discretion vested in it by para 2 of section ñ 
of the Limitation Act, 

Amar Chandra v. Asad Ali Khan (4), and Kalu v. Lats (8) referred to; 

It is an elementary priuciple of construction that when an order of a Court, 
the terms of which are ambiguous, have to be interpreted, such construction 
must, if possible, bs adopte | a3 will make the order an order, in accordance with 
law and not an order such as the Court making it has ne power to pass. 

Amolok Ram v. Luohmi Narain (6) followed. 

Under a decree as provided by the Transfer of Property Act, interest should 
be calculated on the basis of the bond from the date of the.bond up to the date 

' fixed by the decree for the repayment of the money due. 

Rameswar Prosad Singh v. Rai Sham Kishen (7) referred to. 


Appeal by the Plaintiffs. 


Suit to enforce two mortgage bonds. 

The facts and arguments appear sufficiently from the judg- 
ment. 

Babus Lalmohun Doss and Basanta Kumar Bose for the 


Appellants. 


Dr. Priya Nath Ser for the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 

: Mookerjee J.—On the 31st January 1901, judgment was 
given by the Second Subordinate Judge of Barisal in a mortgage 
suit in which the present appellants were the plaintiffs. The 
decree was subsequently drawn up and signed on the 28th 
February 1901. On the 28th September, after notice to the 
defendant and without any objection on his part, the decree was 
made absolute. On the 3rd June 1902, an application was, pre- 
sented by the defendant for amendment of the decree upon the 
allegation that the decree had been incorrectly drawn up and 


(1) (1890) I. L. R. 14 Mad. 150. (4) (1905) I. L. R. 32 Calc. 908. 
oy (1880) L. L. R. 6 Cale. 22. (5) (1893) I. L. R. 21 Cale. 259. 
(3) (1899) )I, L. R 22 Mad. 861. (6) (1906) T. L. R. 19 All. 174. 


(7) (1901) 29 Cale, 48 (51). 
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CIVIL; C Was not in accordance with the judgment. This application was 
1908, heard by the successor of the Subordinate Judge who had: 
nds: Lal Rai disposed of the case in the first instance, and on the 1ath July 
Chowdhinry 1902, he directed that the decree be amended. The amendments 
Tara Pama were made in the decree, apparently on the same day, and on the 
Bhattacharji, 3rd September 1902, the plaintiffs preferred the appeal now: 
Moskerjes J. before us, against the amended decree, o 
rin The learned vakil for the defendant, respondent, has taken 


a preliminary objection to the hearing of the appeal. He has 
contended that if the appeal be regarded as preferred against the, 
order granting the application for amendment of the decree, it 
aught to be dismissed as no such appeal is allowed by the Code; 
and jn the alternative, he Rai argued that if the appeal is regarded 
as an appeal against the decree in the suit, it ought to be dismissed 
as barred by limitation, In support of the first branch of his 
contention, he has placed reliance upon the decision of this Court f 
in the case of Nalinakshya v. Mafakshar (1) which is an authority 
for the proposition that an order under section 206 of the. Code of 
Civil Procedure amending a decree not in conformity with the 
judgment is not appealable as a decree ; nor is it appealable 
under section 588, Civil Procedure Code. We entertain no doubt 
as to the correctness of this view of the law, but in our opinion 
“it has clearly no application to the present case. In that case, as 
is evident from the records which we have examined, an appeal 
was preferred against an order amending a decree. It appears 
that on the 17th September 1891, a decree was made in a parti- 
tion suit ; upon the application of the defendants, that decree was 
ordered to be amended under Sec. 206, Civil Procedure Code, on 
the 7th February 1898; the plaintiff preferred an appeal to the 
Subordinate Judge against this order of amendment treating “the 
order as a decree within the meaning of section 2, Civil Procedure 
. Code. That appeal was dismissed and thereupon the plaintiff asked 
for leave to appeal against the amended decree, but leave was not 
granted. He then preferred a Second appeal to this Court against . 
the order of the Subordinate Judge dismissing the appeal he had 
preferred against the order of the Munsiff, by which amendment 
had been directed. It was held by this Court, and in our opinion 
correctly,- that no Second appeal lay against the order under 
section 206, Civil Procedure Code. In the present case, however, 
the plaintiff has preferred an appeal, not against the order allowing 
amendment: but against the amended decree, and fhis he is 
(1) (1900) L L. By 28 Calc, 177. 


Vor. TIT.] HIGH COURT. 
e 

‘quite competent to do as was held by this Court in the case of 
Minat Ali v. Amdar cll (1), in which the learned Judges pointed 
out that an amended decree is a decree between the parties within 
the meaning of the Code and as, such is appealable. It is not 

necessary, therefore, to consider whether an order amending a 

decree may be rightly regarded and if so, to what extent, as an 

order granting an application for review of the decree within 

the’ meaning of section 629 of the Civil Procedure Code, and 

consequently appealable, on the principle recognised in the cases 

of Kali Prosanna v. Lal Mohan (2) and Fenkata v. Venkata- 

simhadrt (2). This leads us to the second branch of the conten- 

tion advanced on behalf of the respondent, namely, regarding 

the appeal as preferred against the amended decree, it is liable 

to be dismissed as barred by limitation. Under Art. 156 of 
Schedule II to the Limitation Act, an appeal under the Code of 
Civil Procedure to this Court, except in the cases provided for by 

Arts. 1x1 and 153, must be preferred within 9o days from the 

date of the decree appealed against. Now under section 205 of 
the Civil Procedure Code, the decree ina suit shall bear date, 

the day in which the judgment was pronounced. It follows 

consequently that the date of the decree now under appeal, 

though it was amended on the 12th July 1902, must be taken 
to be the 31st January rigor. This view is supported by the 

decision in Pydel v. Chathappan (4), where the learned judges 

pointed out that in the contemplation of law an amended decree 
must be taken as in force from the date of the original decree, as 
there is a well-founded distinction between a case of amendment 
aud case of novation or substitution; see also Yoykeshen v. 

Ataoor (5). For the purpose of determining therefore whether 
this appeal is barred by limitation, time must be taken to run 
from the date of the decree as originally drawn up, and this is 
in accordence with the view taken in Parameshraya v. Sesha- 
_gtriappa (6), in which case Mr. Justice Subramaniyah Aiyar pointed 
out that where a decree which is at variance with the judgment 
is brought into conformity with it under section 206, Civil 
Procedure Code, the date on which the decree is so rectified is 
immaterial with reference to the calculation of the time for,appeal 
against such decree. We are of opinion, however, that although 
‘this is so, the appeal, though presented after the period of limita- 
‘tion prescribed therefor, ought to be.admitted in the exercise of 


(1), (1995) 9 C W. N. 605. (£) (1890) I T. R. 14 Mad. 150. 
(21 (1897) 2 O, W. N. 219 * (5) (1880) I. L. R. 6 Cale. 22. 
(3) (1900, I. L. R. 21 Mad. 25. (6) (1899)'I. L. R. 22 Mad, 361, 


191 
CLVIB, 
1905. 
Brojo Lal Rai 
Chowdhury 


f. 
Tara Prasanna 
Bhattacharji. 





Mookerjee J. 


— 


192 


CIVIL. 


1905. 
Broja Lal Rai 
Chowdhury 


r. 
Tara Prasanna 
Bhattacharji. 





Mookorjec J. 


THE CALCUTTA LAW JOURNAL. [Vor. TT. 


` * 
of our powers under section 5 para. 2 of the Limitation Act. The 


appellant contends that the decree as originally drawn up was 
not open to any objection from his point of view, because it gave 
him everything that he wanted, and that it became necessary 
for him to appeal against it only when it was amended on the 

12th July 1902. In other words although in the contemplation of 
law, the decree bears the date of the judgment, yet so far'as the 
appeal by the plaintiffs is concerned, it did not come into exis- 

tence so as to affect his interest prejudicially till it was amended 
on the rath July 1902. Under these circumstances considering 
that no appeal could have been preferred by the plaintiffs at. any 
time between the 3oth January 1901 and the 12th July 1902, 

we think that an allowance should be made for this period, and 

the*appeal ought to be admitted because the appellant has satis- 

fied us that he had sufficient cause for Bot presenting the appeal, 

within the time prescribed by Art. 156. This view is in accord- 

ance with that taken in the case of Parameshraya v. Seshagiriappa 
(1), and Amar Chandra Kundu v. Asad Ali Khan (2). We desire 

however to make it quite clear that every amendment made in a 
decree under section 206, Civil Procedure Code, does not neces- 
sarily entitle a party who prefers an appeal against the decree to 

claim an extension of time under the second para. of section 5 of 
the Limitation Act ; whether there is sufficient cause for such | 
extension must depend upon the circumstances of each individual 

case ; for instance, if the amendment has no relation to the grounds 
upon which the validity of the decree is sought to be challenged 
in appeal, it is difficult to see how an admissich of the appeal out 
of time may be reasonably claimed merely on the ground that an 
amendment has been made in the decree. On the other hand, if 
the grounds on which the appeal is based are intimately connected 
with the amendment of the decree or if, as in the case before us, 
the grounds are directed against the decree only in so far as it has 
been amended, an appellant may legitimately ask the" Court to 
exercise in his favour the discretion vested in it by para. 2 of 
section 5 of the Limitation Act. Any other-view might lead to 
a failure of justice in many cases, because as pointed out in the 
case of Kalu v. Latu (3), there is no limitation for an application 
under*Sec. 206, Civil Procedure Code, whereas a short period of 
time is prescribed within which an appeal must be filed ; if there- 


fore an amendment is obtained on erroneous grounds after the 


period for appealing has expired, the party affected by such erro- 


(1) (1899) 1. L. R,, 22 Mad. 364. «(2^ (1905) I. T, Ra 32 Calc., BOS. 
(3) (1893) I. L, R. 21 Calc., 29. 
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neous order would be without remedy unless he was allowed to 
present an appeal against the amended decree, and the Court, in 
the exercise of its powers under Sec. 5 of the Limitation Act, 
‘admitted the appeals though presented out of time. We must, 
therefore, hold that the contention advanced by the learned vakil 
for the respondent cannot be sustained in either of its two bran- 
ches, and the preliminary objection must be over-ruled. 

Upon the merits, we feel no doubt whatever that the appel- 
lants are entitled to succeed. They commenced this action to 
enforce two mortgage securities, one executed in their favour 
on the 3rd September 1888 for Rs. 40,000 and the other executed 
on the 14th September 1888 for Rs. 4,000. Each of the bonds 
carried compound interest at 9 per cent. per annum with six 
monthly rests, which the plaintiffs alleged they had subsequently 
agreed to reduce to 8} per cent. with effect from April 1893. Iu 


the plaint, they asked for the usual mortgage decree on the basis, 


of the two bonds. There was practically no defence to the claim 
and the defendant only prayed that he might be allowed to pay 
the decretal amount by instalments. This indulgence the Court 
~~ could not grant, as a decree for payment by instalments is not 
contemplated by the Transfer of Property Act. The Subordinate 
Judge thereupon decreed the suit with costs, and after the usual 
directions, added that the costs will carry interest at 6 per cent, 
per annum from the date of the judgment and the principal sum 
will bear interest at the contract ratetill the date fixed for re- 
payment, namely, six months from the date of the judgment, 
after which, interest will run at the.rate of six per cent. per 
annum. Upon this a decree was drawn up awarding to the 
` plaintiffs what was due to them upon the bonds for principal and 
interest, interest being calculated at the contract rate with six 
monthly rests from the dates ofthe bonds to the date fixed for 
repaymentgby the decree. This decree was assented to by the 
pleaders of both the parties and then it was signed by the Judge. 
Nine months after, it was made absolute without any objection 
on the part of the defendant. Eight months later, z^, about a 
year and-a-half after the date of the decree, the defendant made 
- an application for amendment, alleging that the interest had.been 
erroneously calculated. It was contended on his behalf that the 
judgment awards interest at the contract rate only upon the 
principal sum, from the date of the suit up to the date fixed for 
repayment in the decree, and thereafter atsix per cent. on this 
sum only. This application for amendment was heard by the 
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successor of the Subordinate Judge who had decided the case in 
the first instance, and upon a construction of the judgment of his 
predecessor, he gave effect to this contention of the defendant. 
In our opinion, the judgment has been misconstrued and the. 
decree has been amended erroneously. No doubt the judgment 
speaks of the principal sum, but it is obvious that the phrase is 
somewhat loosely used in contradistinction to costs and not 
interest. The judgment taken as a whole, shows that the Subor- 
dinate Judge intended to make and did make a decree as provided 
by the ‘Transfer of Property Act. Under such a decree the 
interest has to be calculated on the basis of the bond from the 
date of the bond up to the date fixed by the degree for the 
repayment of the money due; see Rameswar Prosad Singh v. 
Rat Sham Kishen (1). According to the interpretation which 


“the defendant seeks to place upon the judgment, compound 
„interest was to run at the contract rate from the dates of the 


bonds to the date of suit, then there was to be a break and 
compound interest was to run again from that date upon the 
principal sum alone and not uponthe sum which had accrued 
due up to that time. A decree on such a basis would be obvious- 
ly contrary to the provisions of the Transfer of Property Act 
and would not be founded upon any intelligible principle. Ifthe 
Subordinate Judge really intended to make such a decree, he 
might be expected to assign reasons for departing from the: law 
as laid down in the Transfer of Property Act. Besides, shortly 
speaking, there were two principal sums due, namely, one upon 
each:bond, executed on different dates, and -it is not easy to see 
‘upon what principle they could be lumped together as the princi : 
pal sum. It is an elementary principle of construction that when ` 
an order of a Court, the terms of which are ambiguous, have to 
‘be interpreted, such construction must, if possible, be adopted, 
us will make the order an order in accordance with law and not 
an order, such as the Court making it, had no power to pass; 
see Amolak Ram v. Lachmt Narain (2). In this case, the inter- - 
pretation put by the defendant on the judgment which has been 
accepted by the learned Subordinate Judge, has the effect of 
makmg the order one which clearly contravenes the law, an 
order which ‘was made in a suit in which there was really no 
answer to the claim of the plaintiffs for a decree in: accordance 
with law. We have no doybt that the learned Subordinate Judge 
who decided the case in the first instance intended to grant the 
` (D) (1901) LL R, 29 Oale. £3 (61). (2) (1895) E Ts. R.. 19 All.-174, 


Vou. TIL] HIGH COURT. 
plaintiffs only such reliefs as they were entitled.to claim under the. 
Transfer of Property Act, that the decree, as originally drawn up 
was based upon a correct view of the judgment and that the. 
judgment has now béen misconstrued by the present Subordinate 
Judge, 

The result, therefore, is that this appeal must be allowed 
and the decree modified. The alterations made in the original 
decree will be cancelled and the decree will be restored to the. 
form in which it was before it was amended by the order of 
the rath July 1902. The appellants are entitled to their costs 
of this appeal. We assess the hearing fee at ten gold mohurs, 

M. Ke M, 2d : Appeal allowed, 


—_—_ 


CRIMINAL REVISION, 


Before Mr. Justice Pargiter and Mr. Justice. Woodroffe. 
- - SONA RAM R. SANGMA 
a BS v. 


. 
THE KING EMPEROR.* 


Criminal Procedura Code (Act V of 1898), section. 110— Security for good 
behaviowr— Enquiry held outside the local limits of the Dag istrate’s juvis- 
„~ ~ diction— Proceedings taken when the person is outside such jurisdiction, 


. Àn enquiry under section 110 of the Code of Criminal Procedure, should 


not bo conducted by-a Magistrate at a place which is outside the local limits of 


his jurisdiction and where he has no power to conduct any proceedings. 

The pereon against whom procccdings are taken under section 110, Criminal 
Procedure Code, must be, at the time when such proceedings are taken, within 
the local limits of the jurisdiction of the Magistrate taking such proceedings. 

Non-compliance with these provisions vitiates the "proceedings às made 
without jurisdiction, and the order passed must be set aside, 

Rule obtained by the person against whom proceedings were 
, taken and an order was passed under section 110 of the Criminal 


Procedure Code. 
Mr. Jackson and Babu Surendra Nath Ghosal for the peti- 


tioner. 
The judgment of the Court was as follows :— 
The applicant Sona Ram. was bound down by the Deputy 
Commissioner of the Garo Hills under section 110 (clause f), 


*Oriminal Revision No. 290 of 1905 against the order of Capt. A. Playfair, 
Deputy Commissioner of the Garo Hills, dated the 15th February, 1906. 
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.Criminal Procedure Code to give security for his good behaviour 


for three years in his-own recognizance for five thousand rupees 
and with two sureties each in the same amount. 

On his application to this Court, a Rule was issued on the 
Deputy Commissioner to show cause why this order should not 
be set aside on the ground that he had no jurisdiction to make 
the same; first because it was made at Damra which is outside 
the local limits of his jurisdiction, and secondly, because the 
circumstances under which the order was made, did not come 
within the purview of section 110. 

No one has appeared to show cause against the Rule; and 
after hearing the learned counsel for the applicant, We set aside 
the brder on two grounds: jirst, the Deputy Commissioner con- 


„ducted the enquiry under section 110 at a place named Damra 


which is admittedly outside the local limits of his jurisdiction and 


"where he had no power to conduct any proceedings ; secondly, as 


far as we can gather from the Deputy Commissioner's orders and 
other papers, the petitioner was not within the local limits of the 
Deputy Commissioner's jurisdiction, when proceedings were taken 
against him under the section ; he had been in Calcutta, and he 
was arrested at Goalpara. He wast not found, as far as we can 
understand the facts, within the Garo Hills. The Deputy Com- 
missioner, therefore, had no jurisdiction in these circumstances to 
conduct proceedings under section 110. 

On these grounds we set aside the order and we think that 
no proceedings should be taken against this applicant except in 
strict conformity with the law. l 

We do not think it necessary to express any opinion whether 
the facts on which the case was based bring it ‘within section rro, 
because after the finding regarding jurisdiction, it is not necessary 
for us to express any opinion with regard to these facts. 

M,N. M. i Rule made absolute, 
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CIVIL RULE. 


Before Str Francis William Maclean, K.C.I.E., Chief Justice and 
Mr. Justice Banerjee. 


BIRAJ MOHINI DASI AND OTHERS 
v. 


. CHINTAMANI DASI.* 
Partition suit —Value of the original swit— ‘Bengal, N. W. P. aud. Assam Civil 
Courts Aot (XII of 1887 ), section 21— Appeal, forum, of. 


In a sult for partition, the value of the entire estate sought to be parti. 
_ tioned, and not the value of the plaintiff's share in the property, is to be taken 
.88 the value of the original suit within the meaning of section 21 of Act 
XII of 1887. 


Where, therefore, in a suit for partition, the value of the entire estate is 
nbove Hs 5,000, but that of tho plaintiffs share is below that amount, appeal 
shall lie, from the decree of the Subordinate Judge, direct to the High Court. 

Rule obtained by the Defendant in the original suit for 
partition. 


Plaintiff instituted a suit for partition of her half share 
in certain joint-family próperties, moveable and immovable, 
and also for accounts in the Court of the Subordinate Judge, 
24-Perganas. - The immovable properties consisted of 31 plots of 
land measuring about 186 bighas which the plaintiff valued at 
Rs. 1,050. The moveables were valued at Rs. 50 and the claim for 
accounts was valued at Rs. 5o. Thus the whole suit was valued 
at Rs. J,150. l 

The Commissioner appointed by the Court valued the 
immoveable properties at Rs. 6,352 ; thus the whole claim was 
valued at Rs. 6,452 to which ;no objection was taken by either 
side in the Court below. The Subordinate Judge passed a decree 
in favour of the plaintiff against which the deféndant preferred an 

‘appeal from Original Decree to the High Court and obtained this 
Rule calling upon the other side to show cause why the appeal 
should not be Tarere in the Migh Court as an in appeal from 
Original Decree. ` 

Dr. Asutosh Mookerjee and Babu Sarat Chandra Ghose in 
support of the Rule. ] 

Babu Hart Charan Sarkhel shewed cause. 


* Civil Rule No. 2228 of 1898 in connection with A. O. D. No. 60 of 1899 
against the decree of Babu Balaram Mullick, Subordinate Judge, 24-Perganas. 
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The following judgments were delivered :— 

Maclean C. J —This Rule raises a short question, whether 
the value of the property in suit is over Rs. 5,000, in which case, 
an appeal lies to this Court. It is a little difficult to arrive at a 
very accurate conclusion upon the evidence, the more so, as the 
Commissioner's report is not so clear as it might have been. How- 
ever, my conclusion, upon the evidence, is that the value of the 
property is over Rs. 5,000 and that, therefore, an appeal lies to this 
Court. um 
Upon the second question, whether the value of the plaintiff's 
share in the property, or the value of the entire property sought 
to be partitioned, is to be taken as the value of the original suit 


. within the meaning of section 21 of Act XII of 1887, I entertain 


no doubt that it is the value of the entire estate which is to be 
taken as the value of the original suit, within the meaning of the 
section. Otherwise, in a suit for the partition of an estate worth 
many lacs of rupees, in which the share of the plaintiff might be 
worth only a few hundred rupees, a suit in which the rights of 
the parties would be finally determined, there would be no appeal 
to this Court, because the value of the plaintiff's share was under 
5,000 rupeés. This would be quite unreasonable. The Rule 
must be made absolute. The costs of the Rule will be costs in 
the appeal, the hearing fee being fixed at 2 gold mohurs. 
Banerjee J.—I am of the same opinion. I only wish to add 
one word with reference to certain observations made in the 
judgment of this Courtin the case of Boidya Nath Adya vw. 
Makhan Lal Adya (1) to which Iwasa party, which might be 
misunderstood. In that case; the judgment contains the follow- 
ing passage: "In the absence of any rules made under the last 
mentioned Act, we think the correct rule to follow is that 
indicated in the observation of Garth C. J., in Kzrzty Churn Mitter 
v. Annath Nath Deb, (2) that for purposes of jurisdiction in partition 
suits, we should be guided by the value of the property in suit. 
Now the value of the plaintiffs share in this case is unquegtion- 
ably over Rs. 5,000, being not less than Rs. 20,000; and the 
valuation in the plaint was, we think, unwarrantably low. That 
being so, the appeal in this case lay to this Court and not to the 
Judge, and the order of the District Judge must} therefore, be set 
aside as passed without jurisdiction.” So that, after stating, that 
for purposes of jurisdiction in partition suits, the Court should be 
guided by the value of the property in suit, the judgment states 
(1) (1890) I. I, R., 17 Cale , 680. (2, (1882) I. L. R., 8 Cale, 757. 
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that the value of the plaintiff's share was unquestionably over. 
Rs. 5,000 and therefore the appeal lay to this Court. That was 
said because in that case it was unnecessary to determine the 
question whether it was the value of the plaintiffs share or the 
value of the property sought to be partitioned that should be the 
criterion, as the value of plaintiff's share alone exceeded the limit 
of Rs. 5,000; but, it was never meant in that case to decide that 
it was the value of the plaintiffs share that should determine the 
jurisdiction of the Court. : 
OBM. Rule made absolute. 


Before Sir Francis W. Maclean K.C.LE. Chief Justice „and 
Mr. Justice Banerjee. 


ANANTA COOMARI DASSI AND ANOTHER 
. v. 
RADHARANI DASSI AND ANOTHER.* 


Prasidenay Small Causo Courts Aot (XV of 1882), section 38—Now trial— Ciril 
Procedure Code (Act XIV of 1882), section 108—Rehearing of suit decreed 
easyarte— Rules made by the High Court—Rule 10., 

When a suit has been decreed exparte and an application under section 108, 
Civil Procedure Code for setting aside such decree dismissed, an application 
cannot be made under section 38 of the Presidency Small Cause Courts Act for 

_a new trial, Section 88 only applies “ where the case has been contested.” Where 

there was no contest, there was no “trial” and consequently there cannot be a 

“new trial.” 

Surrut Goomari Dassee v. Radha Muhun Roy (1) and Pursdn Chund Golacha v. 

Kajooram (2) distinguishes. 

In an application under section 88 for a new trial of the matters arising 

. under section 108, Civil Procedure Code or Rule 70 of the High Court's Rules, 

the Small Cause Court has no jurisdiction to gq into the merits of the case. 
Rule obtained by the Plaintiffs. i 
Suit for money. . 

The facts of the case as well as the arguments appear from 
the judgment of Maclean C. J. 

Dr. Asutosh Mookerjee and Babu Shiva Prasanna Bhatta- 
charjee for the Petitioners. 

Babus Batdyanath Dutt and Nolininath Sen for the Opposite 
Party. 


* Civil Rule No. 918 of 1901 against the decision of A. P. Handley Esq. and 
A. Hassan Esq. Judges of tle Calcutta Small Cause Court, dated 8th February 
1901, 


(1) (1895) I, L. R. 22 Cale. 784. (2) (1878) 10 B. L. R. 386. 
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The following judgments were delivered:— , 

Maclean C. J.—This is a suit instituted in the Small Cause 
Court of Calcutta for a small sum of Rs. 37-8 as., in the month of 
October 1898. The suit came on for hearing on the 25th November 
1898, and in the absence of the defendants, the suit was decreed 
ex-parte. 

On the 29th November 1898, the decree was.transmitted to 
the Original Side of this Court for execution against.the immove- 
able property of the defendants. Various steps were taken in 
those execution proceedings into which I need not enter in 
detail. The defendants! property was sold in the course of the 
execution on the 8th February 1900. On the 23rd January 1900, 
the defendants applied under section 108 of the Code of Civil 
Procedure to set aside the decree of the 25th November 1898 on 
the ground that no summons had been served upon them. After 
several adjournments that application was heard on the 24th 
March 1900, and it was dismissed on the ground that it was barred 
by limitation. An application was then made by the defendants 
under section 38 0f the Presidency Small Cause Courts Act for a 
new trial of the question whether the decree ought to be set aside 
on any or either of the grounds contained in section 108 or in Rule 
70 of.the Small Cause Court Rules. That application was granted 
and the application under section 108 came on for hearing again 
and the defendants sought to set aside the decree on the ground 
of fraud. It was then heard, witnesses were examined and ulti- 
mately on the 15th September 1900, the application was dismissed, 


the Court holding that defendants had sufficient notice of the 


attachment and that there was no fraud. Against that order the 
defendants again applied for a new trial under section 38 of the 
Presidency Small Cause Courts Act, and it was heard on the 8th 
February 1901 by two Judges of the Small Cause Court. These . 
learned Judges granted the application upon two grounds (1) 
“ plaint is bad”, and (2) " for how much each defendant is respon- 
sible and whether there can be a joint decree" ; and the case was 
put down for a fresh hearing. 

The application was for a new trial of the matters arising 
under section 108 of the Code or Rule 7o, but I am utterly at a 
loss to discover what bearing the grounds upon which the new 
trial was granted, have upon any of these matters. Those grounds 
apparently apply to the merits of the suit, not to any question 
arising under the above section or Rule, which were the ques- 
tions upon which the new trial wassought. This ground alone 
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would justify,our making this Rule absolute. But there is a much CIVIL, 


more comprehensive ground, vzz, that the case does not come 1901. 

us : à : F : es 
yit section 38. That section only applies to a case " where the Anaita Conni 
suit has been contested :" it applies only to a new trial of a suit Dassi 


which has been contested—which implies that there has been one Rudharani Dassi 
trial —not in my opinion toa rehearing of a mere interlocutory ibat E 
order made in the suit. Here the suit was not contested, nor was E 
there any application for a new trial of the suit, but only of the 
questions arising under section 108 or Rule 70. Again, as the suit 
was not contested there was no “trial” within the meaning of 
the section, and if so, there could be no new “trial” ordered. 
In arriving at this conclusion, my view in no way clashes with 
the decision of Mr. Justice Sale in the case of Surrut Coojna rz 
Dassee v. Radha Mohun Roy (1. There the question was 
whether the Court has power to order a second new trial: but 
that is not the question hére. The question here is whether the ~ 
present case comes within. the section at all. The same remark 
applies to the decision in the case of, Purson Chund Golacha 
v. Kajooram (2). 
— .In my opinion the Rule must be made absolute. I think it 
is unfortunate that the learned Judges in the Court below did not 
afford us at least some indication as to the grounds upon which 
their decision was based. We allow costs, two gold mohurs. 
Banerjee J.—I am of the same opinion. 
N. K. B. Rule made absolute. 


(1) (1895) I, L. R. 28 Cale. 784. (2) (1878) 10 B. L. R. 365. . 
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Before Mr. Justice Ghose and Mr. Justice Pargtter. 7 


RAMGATI MOHURER CIVIL. 
ee: 1905. 
PRAN HARI SEAL AND oTHERs.* mr 


December 6, 13. 
Landlord and Tenant—Denial of title—Forfeiture—Deores of Court— Bengal 


Tenancy Act (VIII of 1885), Secs, 25, 178, 
Where the denial by tenant of his landlord’s title is followed by a decree 


of Court affirming such denial, such denial operatcs. as a forfeiture and the 
landlord is entitled to khas possession of the land by ejectment of the tenant. 


* Appeal from Appellate Decree No. 2522 of 1904 against the decision of 
Babu Pran Krishna Biswas, Sub-Judge, Chittagong, dated the 12th July 1904 
modifying that of Babu Girija Bhusan Sen, Offg. Munsiff, Chittagong, dated 
the 8th April 1904. 
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OrviL. Nilmadhab Bose v. Ananta Ram Bagdi (1) and Fayj Dhali v. Aftabuddin 
1905. (2) followed. 
; —— Debiruddi v. Abdur Rahim (8) and Mallika Dasi v. Mukham Lall Chow- 
aum Mohurer dhury (4) distinguished. —— 
Pran Hari Seal, . Appeal by the Plaintiff. 
Suit for declaration o£ title and ejectment. 
The facts of the case as welt as the arguments appear suffi- 
ciently from the judgment of the Court. 
Babu Dhirendra Lal Kastgir for the Appellant. 
Babu Surendra Nath Ghosal and Sas; Sekhar Bose for the 
Respondents. C. A. V. 


The judgment of the Court was delivered by 


“Ghose J.—This is an appeal in a suit in which the plaintiff 
sought for a declaration of his title to a certain piece of land held 
by the defendant as a raiyat, and fur ejectment. The Courts 
below have given the plaintiff a decree declaring his title to the 
land, and declaring also that he is entitled to receive from the 
defendant the rent payable for the land in question, but have 
disallowed the plaintiff's prayer for ejectment ; and this appeal is 
by the plaintiff insisting that a decree for ejectment ought to be 
pronounced in his favour. 

It appears that the plaintiff had brought a suit for rent 
against the-defendant. In that suit, the defendant denied the 
plaintiffs title as landlord, and pleaded that the title was in one 
Rajeswari, under whom he held the land in question. The Court, 
which had to deal with the case, held that the plaintiff had" failed 
to prove his case, and accordingly dismissed the suit. Thereupon 
the present suit was instituted for the purpose already mentioned. 

The only reason assigned by the lower Appellate Court for 
not allowing the plaintiff the relief for ejectment, is that there 
was a bare denial in the previous suit by the defendant of the. 
plaintiff's title as landlord; and though the decree dismissing 
the plaintiff's suit had been produced, the judgment had not been 
produced, and it did not, therefore, appear upon what ground did 
the Court, which had to deal with the rent suit, dismiss the 
plaintiffs claim. As a matter of fact, the judgment was tendered 
in the Court of first instance, and it was made the subject-matter 
of a review of judgment before the lower Appellate Court, and 
we thought it right and proper to allow the said judgment to be 
referred to in the course of the trial before us. That judgment 


(1) 1898) 2 C. W. N. 755. (8) (1888) J. L. R. 17 Calc. 196. 
(2) (1902) 6 O, W. N. 676. (4) (1905) 2 C. L. J, 889. 
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shows that the suit was dismissed upon the -ground that the CIVIL. 
plaintiff had failed to prove his case, or in other words, that he ` 1905. 
had failed to prove that the relationship of landlord and tenant e 


Ramgati Mohurer 
existed between him and the raiyat defendant. And one question 


that now arises is whether, when the denial of relationship of RII 
landlord and tenant by a raiyat is followed by a judgment of Court Ghose J. 
declaring that such relationship did not exist between the parties, E 
and the suit was dismissed upon that ground, the raiyat, defendant 

is liable to be ejected at the instance of tbe landlord in a suit 

properly framed for that purpose. Under the law as it stood 

before the Bengal Tenancy Act was promulgated, a denial by a 

tenant of his landlord's title created a forfeiture. The Bengal 

Tenancy Act, however, lays down, in section 25 and some other 


t 
Pran Hari Seal, 


cognate sections, the grounds upon which a raiyat can be ejected 
from his holding, and in the case of Debtruddi v. Abdur 
Rahim (1), it was held by a Division Bench of this Court that, 
"since the passing of the Bengal Tenancy Act, in any case to 
which it applies, there cannot be any eviction on the ground of 
forfeiture incurred by denying the title of the landlord, that not 
—~being a ground enumerated in the Act, and, therefore, expressly 
excluded by section 178." No doubt, as it was laid down in the 
case to which we have just referred, a mere denial by a tenant of 
the landlord’s title is not a ground which, either undér section 25 
‘or the other cognate sections, would create a forfeiture of the 
tenancy, so that the landlord might, under those sections, claim 
ejectment ; but this case, in our judgment, stands outside the 
scope of section 25 and the other sections ; for here, the denial 
by the defendant of the title of the landlord was followed by a 
decree of Court affirming such denial, and dismissing the land- 
lord's suit upon the ground that no relationship of landlord and 
tenant existed between the parties concerned. And this practi- 
cally was the view that was adopted in two other cases decided 
by this Court subsequent to the case of Debiuddi, to which we 
have already referred. ‘The first case is that of Milmadhab Bose 
v. Ananta Ram Bagdi (2), in which it was held, after consideration 
of the case-of Debiruddi that " the rule that a denial ofthe relation- 
ship of landlord and tenant does not entail a forfeiture, does 
not apply where that denial is given effect to by a decree of 
Court." The second caseisthat of Fay; Dhali v. Aftabuddin (3), 
where the previous cases upon the matter were referred to and 
: considered ; and it was held that the defendant was estopped by a 


1) (1888) I. L. B. 17 Cale. 196. — (2) (1898) 2 C. W, N. 755, 
(3) (1902) 6 C. W. N. 675. ' 
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matter of record from pleading that he was the plaintiff's tenant, his 
denial of the plaintiff's title as landlord having been given effect to 
by a decree of Court. Our attention has, however, been called to a 
more recent case of Mallika Dast v. Makham Lal Chowdhury (1), 
where some of the observations made by the learned Judges 
who had to deal with it, are somewhat in conflict with the view 
expressed in the two cases to which we have just referred. But 
it will appear from a perusal of the facts of the case which the 
learned Judges had to deal with, that that case-is,in essential 
respects, distinguishable from the facts of the case with which 
we are concerned. -We are of opinion that the defendant is 
really estopped by a matter of record from setting up his tenancy 
under the plaintiff, his denial of the relationship of landlord 
and tenant having been given effect tó by a decree of Court, 
which affirmed such denial; and that this would make the 
matter res-judicata. The learned vakil for the respondent has, 
however, argued that, having regard to the fact that previous 
to the institution of'the suit for rent there was a record of 
tights prepared in which the defendant was recorded as a tenant 
holding under Rajeswari, the defence that was set up in the suit 
for rent was a bond fide defence, and that it is not obligatory 
upon the Court to givea decree for ejectment. The learned 
vakil for the appellant, with reference to this particular matter, 


has referred us to the judgment of the Court of first instance, 


which shews that there were, at least, two suits, in which the 
title of the plaintiff to the property in question, or, at any rate, 
to the property within which the lands in suit are situate, was 


determined, one in the presence of the defendant No. 4, whose 


title the raiyat defendant now sets up in answer to the plaintiff's 
claim, and another in which the raiyat defendant was himself 
a party. That being so, one cannot possibly hold that the 
defence set up by the defendant ip the rent suit was a bona fide 


defence. For these reasons, we are of opinion that the Courts 


below ought to have allowed the plaintiff not only a declaratory 
decree, but also a decree for ejectment. 


As regards costs, we think that, in the circumstances of the 


case, each party should bear his own costs in this Court. "We 

do not interfere with the order of costs passed by the lower 

Court. 

N. K. B. E Appeal allowed ; decree modified. 
s (1) (1905) 2 C. L. J. 389. 
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Before Mr. Justice Rampini and Mr. Justice Mookerjee. CIVIL, 
JAJNESWAR DUTT AND OTHERS 1008, 
v: January 15, 16, 17, 
BHUBAN MOHAN MITRA Ax» oTHERS.* 18, 19. 
Mortgage, suit to enforce— Transfer of Property Act (IV of 1882) See, 85— Februari, 2, 


Parties, necessary, mortgage suit —Suit, frame of—Hostile and paramount 
title to mortgagor and mortgages, if may be enquired into—Rule of law, 
whether technical and convenient or based on sound and substantial 
“grounds—Seupe of exguiry—Civil Procedure Code (Act XIV of 1888) 
Secs. 44 and 45— Misjoinder— Multifariousness—Mortgagee, if can debate 
title of mortgagor—" Property oompnised in the mortgage," meaning of. 


The only persons who are proper parties to a suit to enforce a mortgage are 
persons having an interest in the property comprised in the mortgage, that is, 
the interest which the mortgagor ís competent to transfer by way of mortgáge 
at the date of the transaction, 

The term ‘property’ used in section 85 of the Transfer of Property Act iu 
the phrase "property comprised in the mortgage," indicates not the actual 
physical object but denotes merely the rights in such object which form the 
subject-matter of the transaction. 

Surjiram Marwari v, Barhamdeo Persad (1) followed, 

* Mata Din v. Kazim Husain (2) dissented from, 

Not only the mortgagor, but all persons deriving title from him subsequent 
to the mortgage and bound thereby as holders of different fragments of the 
equity of redemption are necessary and proper parties to a suit to enforce the 
mortgage. 

The proper scope of à mortgage suit isto cut off the equity of redemption 
and to bar the rights of the mortgagor and those claiming under him; the 
only proper persons to such a suit are the mortgagor and the mortgagee and 
those who have acquired interest under them subsequent to the mortgage. It is 
not competent for the mortgagee to make as party defendant one who claims 
adversely to the title of the mortgagor and mortgagee ; heis a stranger to the 
mortgagee, has no connection with the mortgage, and as his adverse claim of 
title cannot in any way be affected by the mortgage suit in which he has no 
interest, he cannot be made a party for the purpose of litigating such claim of 
title. 

Nilakant Banerji v. Sureah Chandra (3), Mon Mohini Ghose v, Parvati 
Nath Ghose (4), Anonymous (5), referred to. 

Hare Krishna v. Robert Watson $ Co. (6), Francis v. Harrison (7) distin- 
guished, 


Banning v. Bradford (8), Dial v. Raynolds (9), Peters v. Bowman (10) 
referred to. , 


* Appeal from Original Decree No. 908 of 1904, against the decree of Babu 
Chandra Nath Ghose, Subordinate Judge, Khulna, dated the 19th September 1903. 


(1) (1905) 1. C. L. J. 337. (8) (1901) 8 O. W. N. 866. 

(2) (1891) I. L. R. 13 All. 432. — (7) (1889) 48 Ch. D. 183. 

(3) (1885) I. L. R. 12, Calo. 414. (8) (1875) 21 Minn. 308, 18 Am. Rep, 398. 
(4) (1905) L L. R. 33 Calc. 746. (9) (1877) 96 U. 8. 340, 

(3) (1878) 3 Ch. Ca. 214. (10) (1878) 98 U. 8. 60, 
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Civir. Concerse v. Michigan Dairy Oo. (1) distinguished. 
1906 The above rule of law is not merely a technical and convenient one, but 
c is based upon perfectly intelligible and substantial grounds. A suit to enforce 


Jajneswar Dutt ^ a mortgage, in which the adverse claims of persons, not privy to the mortgage 

Ghatan Moban and setting up a title paramount to that of the mortgagor and mortgagee, are 
Mitra. cought to be investigated, is open to objection on the ground of misjoinder and 
ss. multifariousness under Secs. 44 and 48 of the Code of Civil Procedure. 

Sarala Sundari v. Sarada Prasad (2) referred to. 

Appeal by the Defendants Nos. 3 to 8. 

Suit to enforce a mortgage and to obtain a declaration that 
certain leases, executed by the defendant No. 2 in favour of the 
mortgagor, defendant No. 1, before the execution of .the mort- 
gage and which had been declared in a suit by the purchasers, 
defendants Nos. 3 to 8, of some of the properties demised and 
mortgaged, as fraudulent and collusive transactions, were genuine 
and bona fide transactions for consideration and that the said 
defendants Nos. 3 to 8, as purchasers of the right, title and 
interest of the defendant No. 2 in those lease-hold properties did 
notacquire any interest in them which were covered by the- 
mortgage. e 

The defence of the defendants Nos. 3 to 8, zufera/ra, was ~ 
that the suit had not been properly framed inasmuch as ad- 
verse claimants in their position could not be rightly made parties 
to the mortgage suit for the purpose of litigating their titles and 
that they were not proper parties to the suit. 

The material facts and arguments appear fully from the 
judgment. 

Dr. Rashbehary Ghose, Babus Ram "Chandra Masumdar 
and Mahendra Kumar Mitra for the Appellants. 

Babus Lal Mohan Doss, Sunanendranath Bose and Biraj 
Mohan Majumdar for the Respondents. 

C. A. V. 

The judgment of the Court was as follows :— 

Mookerjee J .—The facts which have given rise to the litiga- 
tion out of which this appeal arises, so far as it is necessary to 
state them, lie in a narrow compass and do not admit of any subs- 
tantial doubt or dispute. On the 27th March 1893, the first 
defendant to the suit, Mathuranath Mazumdar, executed a 
mortgage in favour of the plaintiff in respect of seven properties. . 
The interest which the mortgagor purported to convey to the 
mortgagee “in properties 1, 2 and 4 was that of a permanent 
lessee under the second defendant, Krishna Chandra Ghosh, who 

(1) (1891) 45 Fed, Rep. 18. (2) (1904) 2 C. L. J, 602. 


February, 2. 


o 
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had granted leases in his favour on the 31st January and 29th, CIVIL. 

February 1888. After the grant of these leases by the second 1908; 


defendant in favour of the first defendant and before the execu- Jéfieiwas Dutt 
tion of the mortgage by the first defendant in favour of the T. 
mon : Bhnban Mohan 
plaintiff, in 1891 some creditors of the second defendant had Mitra. 
caused these properties to be sold in execution of decrees which 
they held against him, and at these sales the rst and the 4th 
properties had been purchased by the defendants 3 to 8 to the 
present litigation, and the 2nd property had been purchased by the 
defendants 3 to 6. These purchaser defendants, who have been 
described in these proceedings as the Dutts, subsequently in 1900, 
sued the first and second defendants upon the allegation that the . 
leases executed by the latter in favour of the former in 1888 were 
fraudulent and’ collusive transactions and obtained decrees” for 
recovery of possession. The plaintiff was not a party to these 
suits and is in no way bound by any decision between his 
mortgagor and the Dutts. He now sues to enforce his mortgage 
and also for a declaration that the leases of 1888 executed by the 
“second defendant in favour of the first defendant were genuine 
~—transactions and consequently that the Dutt defendants, by their 
purchase in 1891 of the right, title and interest of the second defen- 
dant did not acquire any interest in the properties covered by the 
mortgage. The suit was resisted in the Court below upon various 
grounds of law as well as of facts ; but it is sufficient to state for 
the purposes of this appeal, that the Dutt defendants contended 
that the suit had not been properly framed inasmuch as adverse 
claimants in their position could not be rightly made parties to 
the mortgage suit for the purpose of litigating their titles. This 
contention was negatived by the learned Subordinate Judge and he 
over-ruled their objection that they ought to be dismissed from 
the suit. Evidence was then taken and the case heard on the 
merits. The learned Subordinate Judge held that the leases 
of 1888 included in the mortgage which the plaintiff seeks to 
enforce, represented genuine transactions and that the Dutt 
defendants have acquired no title to the mortgaged premises by 
their purchases of 1891 which according to the Court below were 
collusive and fraudulent. The learned Judge, in this view of the 
matter, has made the usual decree for sale in favour of the 
plaintiff and he has attached to it a declaration that the properties 
1, 2 and 4 belonged to the mortgagor and not to the Dutts. The 
Dutts have appealed to this Court and on their behalf the decree 
of the learned Subordinate Judge has been challenged on various 


Mookerjes J, 


CIVIL. 
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grounds, of which it is necessary to mention only the following, . 
namely, that the suit has not been properly framed, that the 
Dutts are not proper parties to the suit and that as they claimed 
under a title adverse to that of both the mortgagor and the 
mortgagee, their title cannot be litigated in these proceedings. 
This contention is well founded and must prevail. 

In support of his argument, the learned vakil for the appellants 
has contended that the only proper parties to a suit for sale on 
the basis of a mortgage are the mortgagor and mortgagee and 
those who have acquired any interest from them subsequently to 
the mortgage, and that an adverse claimant who isa stranger to 
the mortgage and the estate, is not a proper party to such a suit. 
Reliance has been placed upon passages from Robbins on 
Mortgages Vol. II page 1023, Fisher on Mortgage, section 988 
and Jones on Mortgages, sections 1440 and 1589. Reference was 
also made to the cases of NVila£ant v. Suresh Chandra (1), Girish 
Chunder v. Juramont (2), Surjiram v. Barhamdeo (3), and Mon- 
Mohini v. Parvati Nath (4). It was contended, on the other hand, 
by the learned vakil for the plaintiff respondent that there is no 
inflexible rule of law that a question of paramount title cannot bé 
litigated in a mortgage suit, that it is a matter of convenience 
whether such a question should be raised and discussed and that 
the objection of the appellants ought not to be allowed to prevail, 
because the inconvenience, if any, has already been undergone in 
the course of the trial which has resulted in a finding adverse to 
them. This position is sought to be supported by reference to 
the cases of Hare Krishna v. Robert Watson & Co. (5), Provident 
Loan Trust Co. v. Marks (6), Converse v. Michigan Datry Co. (7) 
Olwer v. Piatt (8, Mavrich v. Grier (9), and Francis v. 
Harrison (10). It is also suggested that the Dutts are precluded 
by the doctrine of estoppel from setting up their paramount title, 
and reference is made in this connection to the decision of the 
Judicial Committee in Mir Mahomed Mozuffer v. Kishori Mohun (11). 
The question raised is one of great importance and by no means 
free from difficulty. On a careful consideration, however, of 
the elaborate arguments addressed to us by the learned vakils 


(1) (1895) I. L.R. 12 Cale. 414. (6) (1898) 59 Kansas 290, 68 Am. 
e (1960) 5 0. W. N. 88. Bt, Rep 349 

(3) (1906) 1 C. L. J 337. (7) (1891) 45 Fed, Rep. 18. 
(4) (1905) 1. L. B. 82 Calc. 746. (8) (1845) 8 Howard 333 (407). 
(5)- (1901) 8 C. W, N. 365. (9) (1867) 93 Am. Dec. 378, 


(10) (1889) 48 Ch. D. 188. 
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on both sides, we have arrived at the conclusion that the appel- 
lants are entitled to succeed. ; 

-Section 85 of the Transfer of Property Act provides that 
subject to the provisions of the Code of Civil Procedure, Sec. 437, 
all persons having an interest in the property comprised ina 
mortgage, must be joined as parties to any suit under this chapter 
relating to such mortgage, provided that the plaintiff has notice 
of such interest. It is clear, therefore, that the only persons 
who are proper parties to a suit to enforce a mortgage are persons 
having an interest in the property comprised in the mortgage. 
But what is the precise meaning of the words " property com- 
prised in a mortgage”? Is the word ‘property’ used in this section 
to indicate the actual physical object, or, does it merely denpte 
the rights in such object which form the subject-matter of the 
transaction? In our opinion the latter is the construction which 
ought to be placed upon the term. We are unable to adopt 
the view of the majority of the learned Judges of the Allaha- 
bad High Court who decided the case of Mata Din v. 
Kazim Husain (1), that the term ‘property’ means an actual 
physical object and does not include mere rights relating to 
physical objects. That view is inconsistent with the decision 
of this Court in Surjtram Marwari v. Barhamdeo Persad (2), 
and if adopted, would lead to startling results. To take one 
concrete illustration: the Government may be owner of a parti- 
cular parcel of land, A may be the zemindar of that parcel 
. under the Government, B a patnidar under A, andC a durpat- 
nidar under B.C executes a mortgage of his darpatni interest 
in favour of X. If X sues to enforce his security, is the Govern- 
ment or Aor Ba proper or necessary party to the litigation ? 
If the term ‘property’ in Sec. 85 means the physical object, 
each of them would be a necessary party. But it is difficult to 
conceive upon what principle and with what object in view, 
any of these persons who have no interest in the mortgage 
transaction should be dragged into the litigation. We must 
hold that the Property comprised in a mortgage is the interest 
which the mortgagor is competent to transfer by way of mort- 
gage at the date of the transaction. In this view of the matter, 
the estate or interest in the land which is drawn within the 
operation of the suit, which will be affected and bound by the 
decree, is the estate created and passing by the mortgage, or 
estate or interest subsequently acquired by the mortgagor and 

(1) (1891) I. L. B, T8 AlL 432 ` (3) (1905) 1 C. L, J. 837. 
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enuring by way of estoppel to the benefit of the mortgagee. 
Not only the mortgagor, therefore, but all persons deriving title 
from him subsequent to the mortgage and bound thereby as 
holders of different fragments of the equity of redemption, are 
necessary and proper parties to a suit to enforce the mortgage. 
For precisely the same reason, a prior incumbrancer who is in no 
way interested in the puisne mortgage and against whom no relief 
is claimed, is not a necessary party to a suit so framed. As explained 
in the case of Surytram Marwari v. Barhamdeo Persad (1), the sub- 
ject-matter of the litigation in such a suit is the interest of the 
mortgagor minus the interest of the first mortgagee, if any, and no 
decree made in such an action can possibly affect the rights of 
persons who claim under a prior title. The interpretation which 
we put upon Sec. 85 leads necessarily to the conclusion that the 
proper scope of a mortgage suit is to cut off the equity of redemp- 
tion and to bar the rights of the mortgagor and those claiming 
under him ; the only proper persons to such a suit are the mort- 
gagor and the mortgagee and those who have acquired interests 
under them subsequent to the mortgage. It is not competent 
for the mortgagee to make as party defendant one who claims 
adversely to the title of the mortgagor and mortgagee. He is 
a stranger to the mortgagee, has no connection with the mortgage 
and as his adverse claim of title cannot in any way be affected 
by the mortgage suit in which he has no interest, he cannot be 
made a party for the purpose of litigating such claim of title. 
This view appears to us to be well founded on principle, and 
is not only sustained by a fair and reasonable interpretation of 
the language of Sec. 85 of the Transfer of Property Act, but 
is, as will presently be shown, supported by a considerable body 
of authorities. 

As regards Indian cases, the discussion at the bar turned 
principally upon the precise effect of the decisions in Nilakant 
Banerji v. Suresh Chandra (2), and Harekrishna v. Robert 
Watson € Co (3), the former of which was relied upon by the 
appellants as an authority in their favour, and the latter was referred 
to by the respondent as lending support to his position. From. 
the first of these cases it appears, that a mortgagee had brought 
a suit to enforce his security against the mortgagor and certain 
persons, who, he alleged, had acquired an interest in the equity 
of redemption subsequent and subordinate to the mortgage ; 


(1) (1903) 1 O. L. J. 837. (2) (1885) 1. L. R. 12 Cale. 414. 
(3) (1901) 8 C, W. N, 365, 
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these latter, however, set up a title hostile and paramount to that 
of both the mortgagor and mortgagee, and contended that they 
were not proper parties totbelitigation. They were dismissed 
from the suit and were awarded their costs against the mortgagee 
plaintiff, in whose favour the usual decree for sale was made 
as against the mortgagor. The mortgagee, decreeholder, exe- 
cuted his decree and purchased the mortgaged premises. He then 
brought a suit for ejectment against one of these hostile clai- 
mants who wasin possession. The claim was resisted on the 
ground that the defendant had a superior title not affected 
by the mortgage which was the foundation of the plaintiff's 
title, and, in the alternative, that, if his title was found to 
be subordinate to the mortgage, he was entitled to redeem. 
The Judicial Committee held that the paramount title set up 
by the defendant was entirely fictitious, and that consequently, 
the plaintiff was entitled to succeed; the defendant could 
not be allowed to redeem, as hé was afforded an opportunity to 
` do so in the previous litigation, but had deliberately declined the 


.... position and had insisted that the Court should dismiss him 
. "and treat him as if he were not a person who could be put to | 


redeem at all. Upon the question, whether the adverse claimants 
had been rightly dismissed from the mortgage suit, their Lordships 
observed that if the defendants, who alleged paramount titles in 
themselves, had been allowed to remain as parties, the suit would 
have been multifarious and confused in the highest degree, if it 
had gone on in that shape, as the defence raised was quite foreign 
to a mortgage suit. In asubsequent passage, while dealing with 
some observations of the High Court as to whether the adverse 
claim set up could be conveniently tried in the mortgage suit, 
their Lordships pointed out that though the paramount claims could 
not be conveniently tried in such a. suit, whether the defendant 
had a right to redeem could only be tried in that proceeding and 
could not be conveniently or properly tried in any other suit. It 
-appears to be quite clear, upon a careful examination of the whole 
judgment of their Lordships of the Judicial Committee, that it is 
an authority for the proposition that adverse claimants ought not 
to be made parties to a mortgage suit for the purpose of litigating 
their titles, and that the only proper parties to such a suit are 
persons interested in the equity of redemption; see Mon Mohini 
Ghose v. Parvati Nath Ghose (1). The second case, Hare Krishna 
v. Robert Watson € Co., (2), is clearly distinguishable, and not really 
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opposed to this view. That was an action by a mortgagee of an 
occupancy holding to enforce his security as against the mort- 
gagor and the Watsons who were landlords of part of the mort- 
gaged holding and assignees of the equity of redemption of the 
rest. The Watsons, however, did not ofter to redeem, but set up 
a paramount title on the ground that the holding was non-trans- 
ferable" and the mortgage was invalid as against them in their 
character as landlords. The plaintiff did not ask that the Watsons 
should be dismissed from the suit, but accepted their challenge, 
and, after a trial on the merits, was defeated. He then came up 
to this Court, and argued that his suit had been improperly 
framed, and that the paramount title set up by the Watsons should 
not have been investigated. This contention was over-ruled, and 
it is manifest that the Court could not have adopted any other 
course, If a defendant in a mortgage suit, sets up by his answer 
a paramount title, and without objection goes to ‘trial upon that 
issue, can either party, who has taken the chance of a favour- 
able decision, when defeated, ask a reversal on the ground that the 


‘issue was not properly triable in that action? We are of opinion 


that he cannot, because the question is not one of jurisdiction, but 
rather of the frame of the litigation and the scope of its enquiry. 
The contrary view which is maintained in some of the American 
Courts (Jones on Mortgages § 1440) is apparently justified on the 
ground that the question there may ultimately resolve itself into 
one of jurisdiction, by reason of the distinction which prevails 
between a Court of Equity and a Court of Common Law. Besides, 
as was pointed out by Mr. Justice Banerjee in Hare Krishna v. 
Robert Watson & Co., (1), the facts of that case were very peculiar, 
inasmuch as the person who set upa hostile title had a two-fold 
character, in one.of which he would be entitled to redeem and 
to that extent he would be a proper and necessary party to the ' 
suit. We are, however, unable to agree in the view taken by that 
learned Judge that the rule is one of convenience merely, and that 
when the inconvenience has been undergone by a trial in the 
Court of first instance, the breach of the rule affords no ground 
for a reversal of the decree by a Court of Appeal. The obvious effect 
of the adoption of this view is that in order to determine whether, 
in a particular case, the question of an adverse title can be con- 
venietly determined in a mortgage suit, the whole of the trial 
will have to be held, and the inconvenience, if any, undergone, 


(1) (1901) 8 C. W. N. 365. 
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` before the question could be definitely answered. The result CIVIL. 
- would be that the rule, which, as will presently be shown, is based 1906. 
on substantial grounds, would be completely frittered away. We 
are also unable to adopt the view suggested by the learned vakil č. 
for the respondent that the rule is not merely one of convenience, P27an, Mohan 
p e is no y one of conve ; Mitra. 
but, that the question of convenience is restricted to the Judge Mooharjee E 
in the Court of first instance; if the rule is really one of con- D 
venience, it is obviously a matter which affects not only the 
Judge in the Court of first instance, but also the parties to the 
litigation, and, the Judges of the Court of Appeal. On the 
whole, therefore, we must hold, that the Indian cases, so far as 
they go, support the view taken by us. 
As regards the authorities on the subject under English law, 
reliance was placed by the learned vakil for the appellants upon 
passages from Fisher on Mortgage, sth edition, section 988, and 
Robbins on Mortgages, Vol.II, page 1023. In the first of these 
passages it is stated that the mortgagee, in his action for fore- 
closure or sale of the mortgaged estate, is not allowed to debate 
the title to the estate, because the course of the Court ina 
~ “foreclosure suit is only to take away the equity of redemption and 
to leave the plaintiff such remedy as he has, but not to amend 
it. Inthe second passage it is stated that “the Court will not 
permit the mortgagor's title to be investigated in proceedings 
for foreclosure ; the Court can only bar the equity of redemption 
and leave the mortgagee to pursue his legal means to establish 
his right." The rule is similarly stated in Coote on Mortgages, 
7th edition, page 1044. This statement of the rule in England 
is based upon the case of Anonymous (1), in which Lord Chan- 
cellor Nottingham held in 1678 that “the mortgagee cannot be . 
permitted to debate the title of his mortgagor in a suit for 
foreclosure or sale, because the Court can go no further in such 
a bill; but to take away the equity of redemption and leave the 
plaintiff such title as he has." The Reporter adds, that “ this was 
the true and ancient course, though of late sometimes the 
contrary has been done.” That this has been the settled rule in 
England appears from Viners Abridgment, tit. Mortgage 
Vol. 15, page 476, section 3. It was süggested, however, by the 
learned vakil for the plaintiff, respondent, that the rule is not in- 
flexible in England, because, as is shown by the case of Francis 
v. Harrison (2), a cestui gue-trust is, under certain circumstances, 
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CIVIL, a necessary party to a foreclosure action, for the mortgagee 7 
1908. whois a trustee of his mortgagor for the beneficial owners of 
—— 


Tajnswarn Dutt the mortgage money and who has become bankrupt cannot, 
r. as defendant to a foréclosure action by a prior mortgagee, properly 
xc ue represent his cestut-que-trust. It is not necessary for us to 
FM consider under what circumstances a Cestui-que-trust is or is not 
Mookenjee J, g : 

— a necessary party toa mortgage suit (see Fisher on Mortgage, 
5th edition. sections 1644 and 1650): nor is,it necessary for 
us to refer to the alteration made in order XVI. Rule 8, of the 
Rules of the Supreme Court (see Ashburner on Mortgages, 
page 530, and Coote on Mortgages, 7th edition, page 1026). 
The question in these cases is as to whether the trustee suffi- 
ciently represents the persons beneficially interested in the trust 
or estate as a defendant; and there is in reality no analogy 
between such a case and a litigation of the description now 
before us, in which the plaintiff seeks for a declaration that the 
Dutt defendants have no interest in the mortgaged premises. 
We must take it, accordingly, that so far as the rule in England 
i5 concerned, (see Annual Practice, 1906, Vol. I, page 149) it 
does not lend any suppport to the contention of the respondent 

, that, in a suit for sale or foreclosure, the title of an adverse 
claimant may be litigated. 

As regards the authorities on the point in America, the 
learned vakil for the plaintiff, respondent, placed considerable 
reliance upon the cases of Provident Loan Trust Company v. 
Marks (1), and Converse v. Michigan Darry & Co. (2). The 
first of these cases, no doubt, is an authority for the proposition 
that a claimant of title paramount toa mortgage is a proper 
party to a suit to foreclose it, and if the decree is against him 
‘it is conclusive of his claim of title. The second case is an 
authority for the proposition that a mortgagee can make judg- 
ment-creditors of the mortgagor’s grantor parties to his 
foreclosure suit, when these creditors assert a claim on the ground 
that the transfer to the mortgagor was in fraud of their rights 
and that, therefore, their executions levied after the execution of 
the mortgage are prior liens on the land. This case, therefore, 
is clearly distinguishable, as it is not one of wholly conflicting. 
titles. The defendants asserted a lien upon the title of the 
mortgagor’s grantor, not in hostility to his title, but in recogni- 
tion of it, and the legal effect of their position was not that 


: (1) (1898) 59 Kansas 230 ; 68 Am. St. Rep. 849. 
(2y (1891) 45 Federal Rep. 18. 
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they had a paramount title, but that to the extent of their 


claim, they had a paramount lien. Under these circumstances, 
the Court held that the mortgagee had the right to have the 
validity of the lien determined before the mortgaged property 
went to sale, as otherwise the satisfaction of the mortgage-debt 
would be seriously imperilled; upon the special facts of the 
case, the determination of the priority of the lien appeared to 
the Court to be necessary in order to administer adequate relief 
to the parties to the suit. The first case, however, is not so 
distinguishable ; but, as is pointed out in Mr. Freeman's Notes 
thereto, it is opposed to the weight of American authorities. As 
ilustrations of cases in which the contrary view has been main- 
tained, reference may be made to Banning v. Bradford (1), Eagle 
Fire Insurance Co. v. Lent (2), Wells v. American Mortgage 
Co. (3, Boggs v. Fowler (4), San Francisco. v. Lawton (5), 
Strobe v. Downer (6), King v. Masson (7) and Dial v. Rey- 
nolds (8). In the last of these cases Mr. Justice Swayne, in 
delivering the unanimous opinion of the nine Judges of the 
Supreme Court of the United States, observed that in a fore- 
closure proceeding the plaintiff cannot make a person, who 
claims adversely to both the mortgagor and mortgagee, a party, 
and litigate and settle his rights in that case. The reason 
assigned was that a suit so framed would be open to objection 
on the grounds of misjoinder and multifariousness [see Story 
on Equity Pleadings, tenth edition, section 230, where it is stated 
on high authority that no person need be made a party to a suit, 
who claims under a title paramount to that brought forwdtd 
and sought to be enforced in the suit, or who claims under a 
prior title or encumbrance, not affected by the interests or relief 
sought by the bill; see also sections 133, 158, 193, 213, 214, 
225-229, 231, and 2842.] This was accepted as settled law in 
Peters v. Bowman (9), and in a series of cases mentioned in 
Rose’s notes to the case of Dial v. Reynolds (8). Reference 
may, in this connection, be also made to Jones on Mortgages, 
6th edition, sections 1440 and 1589, and Pingrey on Mortgages, 
section 1705. We may take it, therefore, that in American 
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OIVIL. - jurisprudence, adverse claimants cannot, as a rule, be made 
1906. parties to a suit for foreclosure or sale for the purpose of litigating 
their titles. 
v. It is hardly necessary for present purposes to investigate 
Bhuban. Mohan whether this rule has any, and, if any, what exceptions. For 
Moskoijte " example, it appears prima facie reasonable that when a person 
— who has been made a defendant in a foreclosure suit, has set up 
f by answer a paramount title, and when that matter, without 
objection, has been gone into, he cannot, if defeated, rightly ask a 
reversal on the ground that the issue was not properly triable 
in the action. This may possibly be treated as an exception to 
the general rule. Again it may be reasonably contended that the 
title of one who claims by adverse possession may be adjudicated 
in a suit to foreclose, in case the validity of the original mort- 
gage is not questioned. But whatever exceptions there may be 
to the general rule [see the notes to the case of the Provident 
Loan Trust Co. v. Marks (1)], it appears to be quite clear that a 
litigation of the description now before us, falls within the scope 
of the ordinary rule. A plaintiff mortgagee cannot be allowed 
so to frame his suit as to draw into controversy the title of a 
third party who is in no way connected with the mortgage and 
who has set up a title paramount to that of the mortgagor and 
mortgagee. In a suit so framed, according to the plaintiff himself, 
such third party has no interest in the equity of redemption 
which he seeks to put an end to. The plaintiff, therefore, cannot 
very consistently make such a stranger, who has no, privity with 
him, a party to his suit to enforce the security. We must hold, 
accordingly, that the view taken by us is supported by the rule as 
laid down in England and also by a large preponderance of 
authority in America. 
It was argued, however, by the learned vakil for the plaintiff, 
respondent, that the rule, as laid down in the English and the 
American Courts, is based upon an accidental circumstance, 
namely, upon the distinction between a Court of Equity and a 
Court of Law which is recognised in those systems of juris- 
prudence. He contended that a litigation of adverse titles 
in suit$ for sale or foreclosure is refused because Equity 
wil not usurp jurisdiction to try the validity of a legal 
title which is independent of the mortgage and accrued 
prior to its execution. A Court - of Equity has no jurisdiction 


—— 
Jajnemwar- Dutt 
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to try the relative merits of legal titles claimed by adverse litigants 
in such a suit. Any holder of such a title when brought in dis- 
pute has a constitutional right to have its validity tried by a jury 
in an action of ejectment, and a Court of Law will furnish ade- 
quate remedy for testing the relative superiority of the respective 
titles of the claimants. The learned vakil for the respondent 
.Strenuously contended that this distinction between the jurisdic- 
tion of a Court of Equity and a Court of Law is the real founda- 
tion of the rule as it obtains in the English and American Courts, 
and that, consequently, it ought notto be introduced into our 
system. Assuming, however, that the distinction to which he 
has adverted is a reason for the existence of the rule in the 
English and American Courts, we are unable to hold that this is 
the sole reason for the rule. In ouropinion, the rule is founded 
on two broad and intelligible grounds. In the first place, it is 
based on the reason that a suit to enforce a mortgage, in which 
the adverse claims.of persons not privy to the mortgage and 
setting up a title paramount to that of the mortgagor and 
mortgagee, are sought to be investigated, is open to objection on 
the ground of misjoinder and multifariousness. Under sections 
44 and 45 of our Civil Procedure Code, there cannot be joinder 
of. causes of action of this description ; see Sarala Sundari v. 
Sarada Prosad (1). In the second place, if adverse claims be allowed 
to be litigated in a mortgage suit, such claims may obviously be 
determined by a Court which would have no jurisdiction to enter- 
tain a suit for their determination, if properly framed. The 
valuation of a suit to enforce a mortgage is dependent upon the 
amount claimed by the plaintiff, which may obviously have no 
relation to the value of the property, in respect of which an 
adverse claim is set up. To take a concrete example, 
in this very case, it is admitted that the value of the 
properties 1, 2 and 4 is such that if a suit had been instituted for 
declaration of title and recovery of possession in respect of them, 
the suit would have been maintainable, either in the Court of a 
- Munsiff or of a Subordinate Judge, with a possible appeal to the 
District Judge. But because the amount claimed by the plaintiff 
exceeds Rs. 5,000, the title to these properties, which according to 
the intention of the Legislature ought to be tried by a Munsiff or 
a Subordinate Judge with a possible first appeal to the District 
Judge, has been actually tried by a Subordinate Judge followed 
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by an appeal to this Court, Similarly, the converse case might 


, easily happen. In a suit to enforce a charge for a comparatively 


small amount of money upon a very valuable property, instituted 


, in the Court of a Munsiff, an adverse claim may have to be inves- 


tigated in respect of property, which would otherwise fall within 
the jurisdiction of a Subordinate Judge- It, appears to be obvious 
that the rule is by no means a technical one, but is based, upon 
perfectly intelligible and substantial grounds. 

The learned vakil for-the respondent contended that one 
effect of the rule might be a multiplicity of suits. In some 
cases, no doubt, this may be the result. But in other cases, the 
adoption of the rule may render unnecessary a premature deter- 
niination of complicated questions of title. For example, in the 
ma case before us,.if the adverse claimants are dismissed from 
the ‘uit and the mortgagee obtains the usual decree for sale 
against "his mortgagor, there will be no further controversy in 
respect of the adverse title, if the mortgagor satisfies the decree ; 
or, again, if by the sale of the properties other than those in 
respect of which an adverse claim is set up, the mortgage decree 
is satisfied, no’ occasion, may arise for the investigation of the 
validity of the adverse title. On the whole, we are unable to see 
that the effect of the rule is necessarily so mischievous as to 
compel us to put a different construction upon the terms of sec- 
tion 85 of the Transfer of Property Act. 

We would further add that if the rule be regarded as purely 
one of convenience, dependent upon the circumstances of each 


` individual case for its application, so far as the present litigation 


is concerned we feel no doubt whatever that it is extremely 
inconvenient to try the question of adverse title of the appel- 
lants upon which the plaintiff has invited the decision of the 
Court. We are not satisfied by any means that the title of the 
appellants has been properly tried in the Court below ; and there 
are good grounds for the suggestion that a great many facts 
which are absolutely essential for the determination ‘of the 
question of the validity of the title of the appellants will have to 
be investigated before that point can be satisfactorily disposed of. 
We' must hold, accordingly, that the suit has not been rightly, 
framed and that the plaintiff ought not to have made the appel- 
lants parties, defendants, for the determination of the adverse title 
set up by them. i 

It was argued on, behalf of the plaintiff, respondent, that, 
assuming that the leaseliold interests created by the defendant 


~ 
Vout TIGE COURT. 
No. 2 in favour of the defendant No. 1 were fictitious, the second 
defendant as also the appellants who derive title from him are 
estopped from setting up as against the plaintiff, respondent, their 
fictitious nature; and in support of this position reliance was 
placed upon the decision of the Judicial Committee in the case of 
Mir Mahomed Mozuffer v. Kishori Mohan (1). In our opinion it 
is not necessary to examine this matter at any length because this 
contention is founded upon the assumption that the plaintiff is a 
bonáfide purchaser for value without notice. So far as we can 
make out, no foundation has been laid in the present proceedings 
for any such case. The mortgage, which is the root of the title 
of the plaintiff, was executed in his favour about two years after the 
purchase by the Dutts, and we: are not satisfied, that if the 
plaintiff had used due diligencé and made the usual enquries, 
which any prudent encumbrancer would have held, he could not 
have acquainted himself with the fact that the property had been 
dealt with as the property of the second defendant. No doubt, it 
was suggested in the course of the argument that, inasmuch as 
a portion of the consideration for the mortgage of 1893 was 
‘applied in satisfaction of a mortgage antecedent to the date of 
the purchase by the appellants in 1891, to that extent no 
question of notice arises. It is fruitless, however, to investigate 
this point further, because, even assuming that there was any, 
intention on the part of the respondent to keep alive the earlier 
security, there can be no doubt that the most substantial portion 
of the consideration for the mortgage was advanced after 1891 ; 
‘and, as has been already stated, the plaintiff has not established 
that he was a bond fide purchaser for value without notice. 
* The result, therefore, is that this appeal must be allowed 
and the decree ofthe Court below reversed. The Dutts will be 
dismissed from the suit and the plaintiff, respondent, must'pay 
the -appellants their costs, both here, and in the Court of first 
instance. A decree for sale of the mortgaged properties will be 
drawn up in this Court in favour of the plaintiff, under section 88 
of the Transfer of Property Act, as against’ the mortgagor, and 


the plaintiff will have his costs of this litigation as against the first’ 


defendant. 2 . 7 
. Rampini J.—I agree. ` : 


B. M. Appeal allowed. 
2 (1) (1895) L. R. 22 1. A. 12. ; I. L. Ry 22 Cale., 909. 
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Before Mr. Justice Pratt and Mr. Justice Bodilly. 
CER CHITKALI KOER. 
1905. V. 
—À 
November 15. MATHURALAL AND OTHERS.* 
1906, Usufructuary mortagee, sxit by— Property lost through mortgages's defaulti— 


Trangfer of Property Act (IV of 1882) sections 68, ol. (2), (b) and (c) and 73 

Where property mortgaged is lost owing to the default of the mortgagee, 
the mortgagee cannot sue for the mortgage money. 

Mahabir Roy v. Isri Miseer (1) followed. 

Where in an usufructuary mortgage, the mortgagor binds himself to repay the 
money but there are reciprocal promises, and the mortgagee, by his own default, 
precludes himself from fulfilling his part of the contract for restoration of the 
property on satisfaction of the debt, the mortgagee cannot compel the 
mertgagor, under section 68 cl. (a) of the Transfer of Property Act to fulfil his 
promise of repayment. 

Clauses (b) and (oe) of section 68 provide for relief, where the mortgagee is 
deprived of his security otherwise than by his own fault. 

Appeal by the Plaintiff. ' 
Suit for mortgage money due on two usufructuary 


mortgage bonds. 

|. The material facts and arguments appear from the judgment.. ~ 
Babus Omakali Mukerjee and Makhan Lal for the Appellant. 
Babu Provash Chandra Mitter (with him Babi Raghunan- 

dan Prasad ) for the Respondents. ` 


The judgment of the Court was delivered by 


— 
January 22. 





` 


Pratt J.—The plaintiff sued upon a usufructuary mortgage- 
bond dated the 17th of July 1885, supplemented ‘by a bond of 
a later date for a small amount. It has been found that the . 
mortgaged property was sold for arrears of Government revenue 
owing to the default of the plaintiff who had undertaken to 
pay the same. The plaintiff claimed to realize her dues from 
the surplus sale-proceeds and from the person and other pro- 
pertíes of the mortgagor defendants. 

'The suit has been dismissed by both the lower Courts. 

Before us it is conceded that the plaintiff is debarred by 
section 73 of the Transfer of Property Act from recovering 
against the surplus sale-proceeds, as the sale was occasioned 
by her own default. It is, however, contended that the plaintiff 

* Appeal from Appellate Decree No. 1775 of 1903 agninat the decree of 
EH. R. H Coxe, Esq, District Judge, Sahabad, dated 19th August 1908, affirming’ 
ye Or Babu Sasibhusan Chowdhuri, Subordinate Judge of Arrah, dated 24th 


(1) Special Appeal No. 1792 of 1902, decided by Rampini and Caspersz JJ. 
on 5th May 1905. E p 


x 
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is entitled to a personal remedy for her dues, less the actual CIVIL, 
pecuniary loss which may have accrued to the defendants in 1906. 
consequence of the sale of the property. In Dr. Rash Behary Chitkali Koer 
Ghose's treatise on Mortgages, page 848, it is stated that “ of- t. 

Mathuralal. 


course if the security has been lost owing to the default of the ante 
mortgagee, he cannot sue for the mortgage money,” and reference Tritt J, 
is made to a Bombay authority which is not however available E 
tous. ` 

Inthe unreported Special Appeal case No. 1792 of 1902, 
Mokabir Rai v. Isri Missr, decided-by Rampini and Caspersz JJ. 
onthe sth May 1905, that view was accepted, although the 
reasons are not stated. , 

We have had the mortgage deed translated. It is stipulated 
therein that the mortgagee shall remain in possession until the 
mortgage-debt is satisfed and she is authorized to sue for the 
mortgage money in the event of her being dispossessed, which of 
course cannot include dispossession by her own laches as in the 
present case. The deed contains a covenant for repayment and it 
is contended tbat the mortgagee has therefore a right to sue for 

~~ tie mortgage-money under the provisions of clause (a) of sectioh 
68 of the Transfer of Property Act. The words in the deed are 
“I, the declarant, shall repay the principal peskgi money in one 
lump sum on the full-moon-day of the month of Jait 1301 F. S., 
and then I shall enter upon possession and occupation of the lease- 
hold property. IfIfailto pay the principal PesZg? money in one 
lump.sum on the aforesaid due date, then the said share shall 
remain in the possession and occupation of the said surpeshgidar 
with all the terms and conditions laid down in this deed. When, on 
the full-moonday of the month of Jait of any year, Ishall repay 
the principal pesgi money in one lump sum then I shall enter 
upon possession and occupation of the said share. If I fail to do so, 
the said property shall remain in the possession and occupation 
of the said aurpeshgidar, until the repayment of the principal 
peshgt money in full,” and, in the later bond, it is thus stated 
"until the payment of the said peshgi money as well as the 
amount covered by this bond, the said surfeshgi property shall 
remain in the possession and occupation of the said surpeshgidar 
in accordance with the condition of the said surpeshgi lease." 
Thus there were reciprocal promises and as the mortgagee has 
by her own default precluded herself from fulfilling her part of 
the contract by restoring the mortgaged property, she cannot 
compel the mortgagor to fulfil his promise. ` Clauses (6) and (c) 
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of the section in question provide for relief, where the mortgagee 
is deprived of his security otherwise than by his own fault. It 
seems a reasonable inference that under no circumstance is the 
mortgagee entitled to any relief where the loss is brought about 
by his own default. i 

In this view of the case, we think that the decision arrived 
at by the Lower Applellate Court is correct, and this appeal is 
accordingly dismissed with costs. . 


H. S. Appeal dismissed. 


Before Sir Henry Thoby Prinsep, Kt. and Mr. Justice Handley. 
* KRISHNA CHANDRA DUTT CHOWDHURI 


v 


MIRAN BAJANIA AND ANOTHER.* 


Rent Law of Bengal (Aot VIII of 1869, B. C.), section 6— Occupancy raiyat, 
transfer of interest by, in holding—Mortgage, girby. usufructnary— 
Transfer of Property Act (IV of 1882) section 58 (a J)—Swublease—Hject- 
ment. ^ 

* Under the Bengal Rent Law (Aot VIII of 1869, B. C.) when an occu- 
pancy raiyat has executed an usufruotuary (girby) mortgage of his non- 
transferable holding and has allowed the mortgagee to occupy it for such time 
as tho loan remains unpaid, without the permission of his landlord, the transac- 

tion can in no sense be regarded as a snblease, but it is an incumbrance and a 

transfer of the raiyat’s interest in the holding, and as such, a breach of the 

condition under which he holds the land. Under such circumstances, the 
landlord is entitled to take kas possession of the land comprised in the holding. 


Appeal by the Defendant, landlord. 
Suit for recovery of possession of an occupancy holding by 
a raiyat and his mortgagee. 


The plaintiff, an occupancy raiyat and another person who 
took a girby (usufructuary) mortgage of the holding from him 
brought this suit against the landlord to recover possession of. 
some jote lands on the allegation that the plaintiffs had been 
illegally dispossessed therefrom by the latter. The defence, 
inieralia, was that the holding was not transferable and the 
transfer of the holding by the raiyat was not authorised by law. 
The first Court dismissed the suit on the ground that under 
section 6 of Act VIII of 1869, the raiyat could only sublet the 

* Appeal from Appellate Decree No. 798 of 1900 against the decree of B. V. 
Nicholl Esq. Officiating District Judge, Sylhet, dated the 8rd March, 1900, 


reversing tbat of Babu Jogendra Nath Chakravarti, Munsiff, Habigunge, dated 
the 7th August, 1899. : 


`~ D 
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holding which was a non-transferable one, but could not transfer , CIVIL. 

it in any other way, and as he had created an incumbrance by 1903. 
transferring his interest in favour of a third party without the per- nm 


Aus . Krishna Chandra 
mission of the landlord, the latter was entitled to take khas Dutt Chowdhuri 


possession. On appeal, the learned District Judge reversed this Miran Bajania, 
decision and decreed the suit, holding that the transaction was EM. 
really in the nature of a sublease which the raiyat, was, under the 
law, authorised to grant, and that it was not contrary to the general 
principles of the law which governed the rights and liabilities of 
landlords and tenants, and that it was for the landlord to sbow, 
that it was contrary to the terms, which, in accordance with local 
custom, were understood to form part of the contract between 
landlord and tenant. Against this decision, the landlord defen- 
dant appealed to the High Court. 
Babus Tara Kishore Chowdhuri and Monomohan Ghose for 
the Appellant. 
Mr. A. Rasul and Maulvi Mahomed Mustafa Khan for 
the Respondents. 
The judgment of the Court was delivered by 


Prinsep J —This is a suit brought under the Bengal Rent 
Act [VIII of 1869 (B. C.)] by certain occupancy raiyats to recover 
possession of their lands. The defence was that the tenants had 
committed breach of the conditions of their lease by transferring 
their interest to a third person without the consent of the landlord. 
The learned District Judge has reversed the order of the, 
first Court and has given the plaintiffs a decree. The transac- 
tion which forms justification for the defendant's conduct ín 
ejecting the plaintiffs is thus described by the District Judge :— 
In consideration fora sum of money lent to them “ by another 
person they allowed him the enjoyment of their holding " agree- 
ing that he should continue in it, until the loan was repaid. 
This transaction is called the Gzróz mortgage." The transaction 
so described falls exactly within the terms of the definition of 
an usufructuary mortgage given in section 58 (7) of the 2 
Transfer of Property Act. ‘It is not disputed that, if the tenants 
had transferred their right as occupancy tenants to a third party, 
they would have committed a breach of the conditiens on 
which they held the lands. It is contended by the learned 
counsel for the plaintiffs respondents, that the transaction is 
really only a sub-lease to an under-raiyat. We think ‘that the 
transactión canhot-be so regarded, for under the terms of the 
agreement, the defendants had transferred all interest in their 
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jote to thethird party untilthey were in a position to repay 
with interest due thereon, the money they had borrowed from 
him. It cannot be said that during this interval the tenants 
held or cultivated the lands under their landlord as under the 
terms of their lease they agreed to do. The transaction, there- - 
fore, is of a very’ different description from a sub-letting. It 
has been rightly described by the. Court of first instance to 
constitute an incumbrance on the holding. We agree, therefore, 
with the Court of first instance that the tenants, by creating 
this usufructuary mortgage, have committed a breach of the 
condition under which they held the lands, and consequently 
their suit should be dismissed, the order of the Lower Appellate 
Court being set aside and the order of the Court of first. instance 
being restored with costs in this Court and the Lower Appellate 
Court. 


H. S. Appeal allowed. 





Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
SRINIBASH DAS AND ANOTHER 


v 


MONMOHINI DASI AND ANOTHER.” 


Hindu Law, Will— Will, constrwotion of—Daughter, neat rerersionary heir, right 
to maintain suli—Speoijio Relief Act (I of 1877 ), section 42—Declaratory 
deoree— Will, provisions o — Gift to idol, if ubsolute—Heirs, interest of— 
Costs of suit, when payable out of testator's estate. 

A Hindu daughter is entitled, during the lifetime of her mother, to main- 
tain a suit for the construction of the will of her deceased father and declara- 
tions incidental thereto, especially where the mother has alowed her rights, if 
any, to be barred by limitation and where the immediate conduct of tho 
executors will be determined by the construction. : 

A suit for the construction of a will is maintainable only when somo 
immediate necessity for the construction is established ; ‘perpetuation of 
testimony ’ is not the only ground on which declaratory suits of this description 
are allowed. 

Kathama Natehiar v. Dorasinga (1), Clowes v. Hilliard (2), Fussell v. 
Dowding (8), and In re Pas sons Stookley v. Parsons (4), distinguished. 

Jojomoyeo Dasses v. Troylukho Aohimy Dasses (5) Abinash Chandra v. 


_Harinath Shaha (6), and Radha Mohan v. Rum Das Dey (7), approved of and 


followed.” 


* Appeal from Original Decree No. 462 of 1904 against the decision of Babu ` 
Akshoy Kumar Bose, Subordinate Judge, Hooghly, dated the 4th August 1904, 


(1) (1875) L.R 21.4. 169; S C 15 B.L.B. 88. (21(1876) 4 Ch. D. 418. 
(3) (1884) 27 Ch. D, 297. (5) (1901) T. L. R., 29 Calc., 260. 
(4) (1890) 45 Ch. D. 61. (6) (1904) I. L. R.. 32 Calo., 62, 

(7) (1869) 8 B. L. K., A, C, Ju, 862 ; 24 W. R., 86 (note). 
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In construing & will, thé intention of the testator must be ascertained from 
the language used in the entire will. The true enquiry is not what a testator 
meant to express. but what the words used do express; extrinsic evidence can- 
not be received as evidence of a testator's intention, outside and independent of 
the written words employed by him. 

' — oorjeemoney Dossee v. Denobundoo Mulliok (1) followed. 

-On the construction of a will of a Hindu testator, which provided, after the 
appointment of executors in clause 1, for certain legacies in clause 9, and then 
in clause 3 all the other estate of the testator was dedicated to his .family idol, 
and in the six following clauses provisions apparently inconsistent with an 
abgplute dedication to the idol, were made viz., provision for the maintenance, 
out of the income of the estate, of the testator's wife and-other relations, provi- 
sion for the marriage of his daughters, for their residence and maintenance, &c, 
and finally in clause 10 it was provided that the estate would remain vested 
in the family idol, that no one shall be heir thereto and that the properties siell 
not in any way be disposed of for any kind of debt of any person, 

Held, that there was an absolute gift of the entire estate to the idol, left 
after the payment of the legacies specified, and subject to the dispositions and 
payment of the expenses incidental thereto mentioned in the intermediate 
clauses of the will, 


Sonatun Bysach v, Juggutsoondres (2), and Ashutosh Dutt v. Doorga Churn 
Chatterjee (8), distinguished. 

The costs of the entire litigation should be paid out of the estate where 
difficulty has been created and litigation, in & manner, rendered necessary by 
the act of the testator, viz, by reason of the ambiguity or inconsistency in the 
provisions of his will, 

Dictum of Cairns L. C. in Charter v. Charter (4) followed, 

Appeal by the Executors. 

Suit for the construction of a will. 

The provisions of the will are set out in the judgment. 

Babu Lal Mohan Doss (with him Dr. Rashbehary Ghose, 
and Babu Karunamcy ‘Bose) for the Appellants :—I submit 
that the present suit is not maintainable. A suit for the 
construction of a will is necessarily a suit for the declara- 
tion of the plaintiffs title. A plaintiff cannot ask for the 
construction of a will under which he takes no interest. See 
Kathama v. Dorasinga (5), Clowes v. Hilliard (6), Fussell v. 
Dowding (7), and Zn re Parsons Stockley v. Parsogs (8). 

It has been held by the Privy Council that a suit by a rever- 
sioner for a declaratory decree is only maintainable on the groyind 
of ‘perpetuation of testimony.’ There is-no such ground here. 
There is also no allegation of waste. 


(1) (1858) 6 M. I. A, 526. (2) (1859) 8 M. I. A. 66. 
(8) (1879) L. R., 6 I. A/182 ; 1. L. R , 5 Calc , 488. 


(4) (1874) L. R. 7 H. L. 864. — (5) (1876) L. R. 8 I. A. 169 ; 15 B.L. R. 83. 
(8) (1876) 4 Ch. D. 418. (7) (1884) 27 Ch. D. 287, (8) (1890) 46, Ch. D. 61, 
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' ON [Mookerjee J:—But see the written statement. The exe- 

1906. cutors profess to hold the estate as trustees for the idol. If the 

Selnibesh Das plaintiff's contention is correct, they ought to hold it as trustees 
t. for the Aezrs and not for the idol.] 


M hini Dasi, ae : ; . 
aucun AME The plaintiffs mother is out of Court and I submit that the 


plaintiff herself has no interest vested or contingent in the estáte 
during her mother's lifetime and she cannot properly sue. 

As to the construction of the Will, I submit that clauses 4 to 
9 only create charges on the estate. The general dedication is 
to the idol. 

Babu Narendra Kumar Basu for the Respondents :—I sub- 
mit that the present suit is maintainable on the authority of 
Anund Koer v. Court of Wards (1), Hurro Lall Shaha, In the 
matter of (2), Rojomoyee Dassee v. Troylukho Mohiney Dassee (3), 
Ramabai v. Rangrav (4), Gangayya v. Mahalakshmi (5) and. 
Kandasami v. Akkammal (6). The cases relied on by the other. 
side, as well as the cases of Greeman Singh v. Wahari Lall Singh 

(7), and Bhujendro Bhusan Chatterjee v. Trigunanath Mookerjee 
(8), are clearly distinguishable. Moreover, I submit, that your 
Lordships will not interfere with a declaratory decree madé by 
the Lower Court after due exercise of discretion, see 7) hakurati 
Joipal v. Bhauja Indar Bahadur (9). 

As regards the construction of the Will, I submit that the 
present Will falls exactly within the description of the Wills cons- 
trued in Sonatun Bysack v. Juggutsoondree (10) and Ashutosh v. 
Doorga (11). 

The case of Bhuggobutty Prosonno Sen v. Gooroo Prosonno (12) 
is clearly distinguishable as in that case the entire interest of the 
testator in the property was given away. In the present case 
the provision for the maintenance of the family ‘out of the 
income of the estate’ clearly shews the intention of the testator 
not to have been the making of an absolute gift in favour of the 
idol. There was reservation made in favour of the heirs, in 
respect of the residue. Moreover, the fact that the testator made 
no provision for the plaintiff and executed no codicil in her 
favour, even though she was his youngest child by his last wife, 


(1) (1880) L: R. 8 I. A. 14; I. L. R. 6 Cale. 764. 


(2) (1882) I. L, R. 8 Calc. 570. (7) (1881) I. L. R. 8 Calo. 12. 
(3) (1901) I. In R. 29 Calc. 260. (8) (1882) I. I. R. 8 Cale 761. 
(4) (1894) I, L. R. 19 Bom. 614. (9) (1904) L. R 811. A. 67 

. Í L.R. 26 2 All. 233; 
(5) (1886) I. L. R. 10 Mad. 90. (10) (1859) 8 M, I. A. 66. 
. (8) (1889) I. L. R. 18 Mad. 195. Q1) 187% T. L. R. 6 Cale, 498. 


©. 2. — (02) (1897) 1. L; R; 25 Calc. 112: 
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shows that he was under the impression that he had left the ONIL. 
residue of his estate to his heirs, and his intention ought to be 1906. 
: NAE 
given effect to. Srinibash Das 
À v. 
Babu Lal Mohun Doss in reply. C. A. V. Monmobini Dasi. 


The judgment of the Court was delivered by 
Mookerjee J.— his is an appeal on behalf of the defendants 
in an action commenced by the plaintiff, respondent, for the cons- 
truction of the Will of her father and for certain declarations. 
Sambhu Chandra Das, the father of the plaintiff, made a testamen- 
tary disposition of his properties in December 1882. At that time, 
he had living, his wife Saraswati Dasi who is the third defendant 
in the present suit, two daughters by two wives who had prede- 
ceased him and two sisters-in-law. The testator directed varieus 
- legacies to be paid to his relations out of his estate and made 
a gift of the remainder to his ancestral deity Salagram Sila. The 
plaintiff was born in July 1883, f.e., some months after the execu- 
tion of the Will and was about eight years old when her father 
died in January 1892. The Will, of course, makes no mention of 
her and she now brings this suit for the construction of the Will 
—~and substantially for a declaration that the disposition in favour 
of the idol did not constitute an absolute gift, but merely created ' 
a charge for religious purposes upon the estate of the testator. . 
If this construction be correct, the result would be that the 
surplus left after the performance of the religious ceremonies 
would belong to the heír-at-law, 7. e. the mother of the plaintiff ; 
and upon her death, the estate would descend to the plaintiff 
as the next reversionary heir. The first and second defendants 
defended the suit on the grounds that the plaintiff as the next 
réversionary heir to the estate of her father has not such an 


.. Jan. 18, 





` 


interest therein as would entitle her to maintain a suit for the 
construction of his Will, and on the merits, that the construction 
which the plaintiff seeks to put upon the Will ought not to be 
adopted. The learned Judge in the Court below has held upon 
the preliminary point that the plaintiff is entitled to maintain 
this action as framed; upon the construction of the Will, he 
has held that there was no absolute gift of the residue of the 
estate to the idol Sa/agram Sila, and that subject to the legacies 
given and the religious trusts created by the Will, the.beir-at-law 
was entitled to the. estate by right of inheritance. The defen- 
dants have appealed to this. Court and on their behalf, the 
decision of the learned Subordinate Judge has been assailed 
on two grounds, namely, frst, that the suit as framed is not 
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maintainable, and secondly, that the learned Judge has placed 
an erroneous construction upon the provisions of the Will. In 
our opinion, the first of these contentions cannot be successfully 
maintained, but the second must prevail. 

As regards the first point raised on behalf of the appellants, 
it is contended that as the plaintiff has no interest, present or con- 
tingent, in the ‘estate of her father during the life-time of her 
mother, she is not entitled to maintain a suit for the construction 
of his Will and for declarations incidental thereto. In support of 
this position, reliance is placed upon the decision of the Judicial 
Committee in Kathama Natchiar v. Dorasing Tever (1) and 
upon the cases of Clowes v. Hilliard (2), Fussell w. Dowding (3), 
and Zn re Parsons Stockley v. Parsons (4). In our opinion, the cases 
relied upon are clearly distinguishable and the contention of 
the appellants is supported by neither principle nor authority. 
It is well settled that the jurisdiction of a Court to construe a ` 
Will is incidental to the power which the Court possesses of 
administering the estate left by the deceased as also of the 
power which the Court possesses to enforce the trusts, if any, 
created by the Will. Indeed, it has even been maintained that 
the jurisdiction to construe Wills is not necessarily connected 
with or dependent upon the jurisdiction to administer the estate 
or to enforce the trusts, and that such jurisdiction arises wholly | 
from the complicated character of the provisions in the Will, 
from the difficulfy of understanding their meaning or the doubt 
and uncertainty as to the rights and interests of the parties 
claiming under them, (Pomeroy on Equity Jurisprudence 
Secs. 1155 to 1157) No doubt, a Court will not entertain a 
suit for the construction of a Will, if it is-called upon merely . 
to answer an abstract question of law, in other words, that some 
immediate necessity for the construction must be established. 
Judged by this test, there can be no doubt, that the present 
suit is maintainable. It is manifest upon the written statement 
of the defendants, executors, that they claim to be in possession 
of the estate as trustees on behalf of the idol and that they 
are applying the whole of the surplus income for tbe perfor- 
manee of the religious ceremonies. If the construction which 
the plaintiff seeks to place upon the Will be correct, the executors 
would hold the property disposed of, upon a resulting trust 
for the heir-at-law, (Underhill on Wills Vol. I. page 608). As 


(1) (1875) L. B, 21. A. 160; 15 B, L. B. 83. — (8) (1884) 27 Ch. D. 287. 
(2) (1876) 4 Ch, D. 418. (4) (1890) 45 Ch. D. 61, 
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was observed in the case of Read v. Williams (1), a suit would 
lie for the construction of a Will' where the plaintiff claims 
either that the disposition is invalid or inoperative, because 
ifthe plaintiff succeeds, the executors would hold the property, 
not in trust for those in whose favour the disposition was made, 
but in trust for those who would be entitled as upon an in- 
testacy, (see Page on Wills, Ch. XL. and Woerner on Adminis- 
tration, Vol. I, page 353) The learned vakil for the appellants 
conceded that a suit for the construction of a Will and for 
incidental reliefs may be maintained if it is established that the 
executors are committing waste. The present case falls exactly 
within that rule, because, if the executors.are applying the 
surplus proceeds for purposes inconsistent with the provisigns 
of the Will, as the plaintiff contends they are doing, their 
conduct amounts in substance to the waste of an estate of which 
the plaintiff would be entitled to possession as reversionary 
heir upon the death of her mother. The view we take is sup- 
ported by the decision of Mr. Justice Stanley in Rojomoyee 
Dassee v. Troylukho Mohiney Dassee (2), and we entirely 
agree with that learned Judge in the grounds upon which 
he distinguished the cases of Clowes v. Hilliard (3), where 
the plaintiff who unsuccessfully sought to maintain an action 
for administration of an estate, had no interest therein, 
either vested or contingent. We do not think, it can 
be rightly contended that the plaintiff in tis case occupies 
the same position as a possible designated next-of-kin who, 
Sir George: Jessel M. R. held, was not competent to 
maintain an administration suit. That a Hindu reversioner 
may, .under certain circumstances, for instance in case of alleged 
waste, maintain a suit for a. declaratory . decree, although his 
interest in the estate, is, during the lifetime of the widow or other 
female heir in possession, future and contingent, is established by 
the cases of Kathma Natchtar v. Dorasinga Tever (4) and Anund 
Koer v. Court of Wards (5), and had been recognized in the earlier 
decisions in Raj Lukhee v. Gokool, (6), Goolab v. Rao Kurun (7), 
as also in the case of Fumoona Dasgya v. Bama Soonderat, (8). 
The learned vakil for the appellants strenuously relied upqn the 
the rule laid down in Kathama Natchiar v. Dorasinga Tever 4) 


. 1) (1890) 80 Bickela, 125 N.Y. 660. m (1901) I. L, R. 29 Calc. 260. 
(8) (1876) 4 Ch. D 418. Es L.R 2 LA. 169; 16 B.L.R. 83. 
(5) (1880) L. R. 8I Pv 1 6 Cale 764. 


^ (6) (1869) 18 M. I'A.209,. .. — (7) (1871) ud M I. A. 176, 
(8) (1876) L. E. 8.1, A. T22 . 
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namely that a declaratory decree cannot be made unless there be a 
right to consequential relief capable of being had in the same Court, 
ór under special circumstances as to jurisdiction, in some other 
Court ; but that, even before section 42 of the Specific Relief Act, 
1877 was enacted, this rule was subject to exceptions, is manifest 
from the decision of the Judicial Committee in Zsrz Dat Koer v. 
Hansbuti Kuerain (1). It was suggested, however, on behalf of the 
appellants that these decisions are founded on a principle which is 
not applicable to the circumstances of the present case, namely, that 
if the declaratory suit was not allowed to be maintained by the 
presumptive reversionary heir, that is, by the person who would 
succeed if the widow or other female heir in possession were 
to die at that moment, evidence regarding the true character ` 
of the alleged waste might disappear and be not available when 
required. But we are unable to hold, that the perpetuation of 
testimony is the only ground upon which a declaratory suit of 
this description should be allowed to be maintained. In the case 
before us, there are two circumstances which, in our opinion, 
make the suit maintainable. In the first place, it seems to 
be clear that the mother of the plaintiff, who would be entitled 
to maintain a suit for construction of the Will and for immediate 


.possession of the estate, has allowed her rights, if any, to be 


barred by the Statute of Limitations ; she has, therefore, practically 
assented to the mode in which the estate is being administered 
by the executor’, and which, according.to the plaintiff, is 
contrary to the provisions of the Will. The plaintiff is, 
consequently, entitled to maintain this action upon the same 
principle as that which allows a remote reversionary heir to 
maintain a declaratory suit when the’ nearest reversioner has 
allowed his right of suit to be barred by the Statute of Limitations 
and has thus practically concurred in an alleged waste or impro- 
per alienation ; see Radka Mohan Dhar v. Ram Das Dey (2), 
and Abinash Chandra Majumdar v. Harinath Shaha (3). In the 
second place,if the construction which the plaintiff asks the 
Court to adopt be correct, the immediate conduct of the executors 
would be determined thereby, and it would become their duty 
to hald the estate for the benefit of the heirs of the testator. It 
cannot be suggested, that the result of the litigation, even though” 
the plaintiff succeeds, may be nugatory, if the plaintiff dies before 
her mother, for although the decision may not operate as res- 


1 1883) L. R. 10..I, A.:150 ; I. L. R. 10 Cal. 824, 
1869 3 B. L. R, A. O. J. 362; Von Ro Qoi 
1904) I. L. B. 82 Cale, 62, 
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judicata between the actual reversioner and the executors, yet, Orem. 
as pointed out by their Lordships of the Judicial Committee 1906. 


in the case of Jsrt Dut Koer v. Hansbutti Koerain (1) and by — Srinibash Das 
this Court in Hem Chunder v. Sarnamoyi (2), although the v. . 
tu è ; 4 d ge Monmohini Dasi. 
decision upon the question of construction might not be binding = 
as res-judicata between the executors and a new reversioner, Aegker jes J. 
it would be so strong an authority in point as probably to deter 
either party from disputing it, Looking at the matter, therefore, 
from the point of view of the executors themselves, it is obviously 
desirable that their position and duties under the Will, should be 
determined with. as little delay as possible. Under these circum- 
stances we must hold that the suit as framed'is maintainable and 
that the first ground upon which the appellants seek to impegn 
the judgment of the Court below must be overruled. 
As regards the'second ground, taken on behalf of the 
appellants, it raises the question of the true construction of the 
Willof Sambhu Chunder. In the preamble to the Will the 
testator mentions the names of his relations as also his ancestral 
deity Salggram Sila and states that his object in making the Will 
~isto arrange for the maintenance of the members of the family and 
the performance of the worship of the idol. The first paragraph 
provides for the appointment of the executors and directs them, 
to carry out the terms of the Will and specially to continue the 
worship of the idol in the customary way. The second paragraph 
provides for a legacy of one thousand rupeés to each of five 
persons, namely the wife of the testator, his two daughters and 
two sisters-in-law. The third paragraph provides that save and 
except the five thousand rupees worth of Company’s Papers men- 
tioned in paragraph 2, all the other estate of the testator, he 
dedicates to his ancestral deity Salagram Sila. There can be no 
doubt, that if this clause had stood by itself, it would effect an 
absolute dedication of the whole estate to the idol subject to the 
legacies previously mentioned. The Will, however, proceeds in 
the six following clauses to make provisions which are apparently 
inconsistent with the theory of such absolute dedication. The 
fourth clause provides, that the worship of the Sa/agram Stla is 
to be maintained with the customary mode and respectability, 
and that out of the surplus income, the expenses of certain 
specified festivals and religious observances are to be met. The 
fifth paragraph provides for the maintenance, out of the income 


-. (1) (1888) L. R. 10 I. A. 180; S. C. I. L. B, 10 Cale, 324, 
(2) (1894) 1. L. R. 22 Calc; 354. 
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of the estate, of the wife and the two sisters-in-law of the testator, 
as: also.for their residence and the performance of religious 
ceremonies by them. The sixth paragraph provides for the 
marriage of the infant daughter of the testator and for her main- 
tenance and residence till she is married. The seventh paragraph 
provides for the maintenance and residence of his two daughters, 
when after their marriage, they might temporarily come to 
their father’s house. The eighth paragraph provides for the gift 
of five rupees each, to the family priest and the spiritual guide. 
The ninth paragraph provides for the expenses of the sradA 
ceremony. of the testator. The tenth paragraph finally lays down 
that the estate left by the testator is to remain vested in the 
idol! Sa/agram. Sila, that no one shall be heir thereto, and that 
the properties shall not in any way be disposed of for any kind 
of debt of any person. Thelearned Judge.in the Court below 


has held that the effect of the Will was not to make the property, . 


the property of the idol, but merely to create a charge upon the 
estate for the expenses of the daily worship of the idol and for 
other religious acts and ceremonies ; in other words, that subject 
to.the payment of the legacies and of the expenses for the 
religious and other ceremonial trusts, the heir-at-law is entitled 
to the beneficial interest in the estate. We are unable to hold 


` that this is the right construction of the Will. It is manifest from 


paragraphs three and ten, that the intention of the testator was 
to vest the estate absolutely in his ancestral idol, subject to the 
payment of the legacies and the payment of the other expenses, 
mainly for religious purposes. No doubt, the provisions of 
clauses.four to nine are in one sense, inconsistent with the 
absolute gift of the entire estate, less five thousand rupees as 
mentioned in paragraph 3, but the effect of these clauses appears 
to be merely to cut down the extent of the estate vested in the 
idol and not to alter its character. 'There is no indication 
whatsoever that the testator did not intend to create a bond 
fide endowment, but to employ a mere colorable device to 
secure the property from creditors for the ultimate benefit of his 
heirs. The learned vakil for the plaintiff, respondent, tried to 
showeby an analysis of the provisions of the will, that the present 
case falls within the class of which the cases of Sonatun Bysack v. 
Juggut Soondree: Dassee (1) and Ashutosh Dutt v. Doorga Churn 
Chatterjee (2) may be referréd to as examples. The learned vakil 


(3) (1859) 8 AL I. 4.68. — (2) (1879) L. R. 6 1. A. 182; L L. R. § Calo, 438. 
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for the appellants contended on the other hand that the testa- PI 
mentary disposition now under consideration falls rather within 1908. 
the class of cases of which Rajender Dytt v. Sham Chund Mitter (1) Srinibash Das 


and Bhuggobutty Prosonno v., Gooroo Prosonno (2) may be 
taken as the type.. In our opinion, no useful result can be wee 
attained by an attempt to interpret one Will by reference to AMooherjge J. 
expressions of more or less doubtful import to be found in other i 
Wills ; see the observations of the, Judicial Committee in Norendra 
Nath. v. Kamalbasini (3) and Bissonath Chunder v. Bama 
Soondery (4). We are, therefore, unable to construe the separate 
phrases and clauses in the Will, as we are invited to do by the 
learned vakil for the respondent, in accordance with precedents. 
We must ascertain the intention of the testator from the language 
‘used in the entire Will, and adopting this fundamental rule of 
"construction, we must hold, that the intention of the testator was 
dedicate his estate to his ancestral idol, subject to the provi- 
sion which he has expressly made for his relations and for 
the performance of certain ceremonies. We may add that 
the circumstances upon which the Judicial Committee relied in 
—~—the cases of Sonatun Bysack v. Fuggutsoondree (5) and Ashutosh 
Dutt v. Doorga Churn (6) in support of the view that the idol 
to whom property was granted was not intended to take absolute- 
ly, are not to be found in the case before us. In each of those 
cases, there was in substance a disposition of the surplus in 
favour of the heirs of the testator. There is no reservation here 
of any proprietary right or interest in the property in favour of 
the family of the testator ; indeed the heirs are expressly exclud- 
ed from all right of inheritance to the property. It is impossible 
to hold, therefore, upon the terms of the Will, that the intention 
of the testator was to leave his estate to his heirs subject merely 


t. 
Monmohini Dasi. 


to a charge in favour of the idol. It was suggested, however, in 
the Court below, as also before us, that the conduct of the testator 
in not making any express testamentary provision for the present 
plaintiff, although he was alive for about eight years after her 
birth, indicates that he must bave been under the impression that 
the heir-at-law would take the estate subject to a charge for the 
performance of the religious ceremonies of the idol. Ig our 
opinion this argument is entirely fallacious. In the first place, 
as no evidence has been given, we are not aware what provision 
' (1) (1880 I. L. R. 6 Cale. 106. (2) (1807) I. L- R. 25 Calc. 112. 
(8) (1896) L. R. 23 I. A. 18; I. L. R. 28 Cale, 568, 


(4) (1867) 12 M. I A. 41. 
(5)-(1850) 8 M. I. A. 67, - (8) (1879) L. R. 6 T. A. 182 ; LI. E, 5 Cale. 488. 
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Crvin, was made’ for the plaintiff by her father during his life-tirire. Ta 
1906. the second place, as pointed out by their Lordships of the Judi- 

Srinibesh Das cial Committee in Sooryeemaney Dassee v. Denobundoo Mullick (1), 


in determining the construction of a Will, we must look to the 
ina intention of the testator, and the materials from which such 
AMookerjee J. intention is to be collected are primarily the words ofthe 
mE Will; for they convey the expression ofthe testator's wishes 
although the meaning to be attached to the words used may be 
affected by the surrounding circumstances, these latter may be 
: reférred to only in so far as the testator’s meaning may be affected 
i by them. To put the matter in another way, the question is, 
not what the testator intended to do but what did he mean 
bythe words which he actually used. The true enquiry is not 
what a testator meant to express, but what the words used do 
express ; extrinsic evidence cannot be received as evidence of a 
testator’s intention outside and independent of the written voo 
employed by him. In other words, where the meaning is 
fairly certain, it cannot be allowed to be modified by speculative 
inferences, drawn from his conduct, as to what he intended to do 
` or thought he had done ; extrinsic evidence, when admissible, is 
used as an aid to the correct interpretation of the language of 
the Will; but it cannot be relied upon for misconstruing the 
. Wil: We must hold, therefore, upon a construction of the whole 
Will that there was an absolute gift of the entire estate to the 
idol, left after the payment of the legacies specified in clauses 2 
and 8 and subject to the dispositions and payment of the expenses 
incidental thereto mentioned in clauses 4 to 7 and 9. 

, : The result, therefore, is that this appeal must be allowed and 
the decree of the Court below reversed ; in lieu of the declara- 
tion made by that Court, a declaration will be made in the terms 
set forth above. 

As regards the costs of this litigation, we observe that the 

* — learned Judge in the Court below directed that the costs of both 

the parties should come out of the surplus income of the estate. 
We think that this is the proper course to follow in the circums- 
tances of this case. As observed by Lord Cairns L. C. in Chartér 
v. Carter (2), where the difficulty has been created and litigation 
has been in a manner rendered necessary «py the act of the 

. testator, for instances, by reason of the ambiguity or inconsistency 

in the provisions of his Will, itis proper to direct that the costs 


v. 
Monmohini Dasi, 


~) (1858) 6 M. I. A, 526. (2) (1874) L. R. 7 H.L. 364, 
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of all parties should come out of the estate. We direct, accord- 
ingly, that the costs of both the parties to the litigation in this 
Court as well as in the Court below be paid out of the estate. 


N. K. B. "Appeal allowed. 


Before Sir Francis William Maclean K.C.I. E., Chief Justice and 
Mr. Justice- Geidt. ` 


GIRISH CHANDRA CHONGDAR 
Bog ae 
GOLAM KAEM. AND oTHERS.* 


Publio Demands Recovery Act (I of 1895 and I of 1897 B.C), Sees, 19, 20 and 
21— Civil Procedure Code (Aot XIV of 1882), Secs. 228, 244, 911, 312 and 
818—S ile in execution of Cervtificate— Matntainability of suit dn Ciril 
Court to set aside sale. 


A suit to set aside a sale in execution of a certificate under the Public 
Demands Recovery Act (I of 1895 B. C.) is maintainable in the Civil Court and 
section 312 of the Code of Civil Procedure is no bar to such suit. 

Ram Tarak v. Dilwar (1) followed. 

Section 21 of the Public Demands Recovery Act is limited to the procedure 
to be followed in execution proceedings to enforce certificates and recover the 
amounts due thereunder and the application of sections 811, 312 and 813 of the 
Code of Civil Procedure is not extended by it to proceedings under the Public 
Demands Recovery Act. : 

` Section 223 of the Code of Civil Procedure did not under the circumstances 
of the case authorise the transfer of the certificate from the Burdwan to the 
Birbhum Court for execution, and when a Court has no power to send a certi- 
flcate for execution to another Court, but nevertheless sends it, and the other 
Court executes the same and sellsa property, the proceedings are vitiated 


' ab initio and the sale must be set aside, 


Appeal by the Defendant. . 

Suit to set aside a sale under the Public Demands Recovery 
Act. 

An ayma mehal bearing Towji No 1274 in the Burdwan 
Collectorate was sold for arrears of cess under Bengal Act I of 
1895 on the 31st January 1896. The plaintiff who had a share 
in the said mehal brought the present suit to have the sale set 
aside on the ground of irregularities in conducting and publishing 
the sale and consequent loss:to the plaintiff and of ‘illegality in 
sending the certificate, which was of the Burdwan Court, for 

* Appeal from Appellate Decree No. 1085 of 1903 against the decree of 
Rajendra Kumar Bose Esq., District Judge of Burdwan, dated the 20th February 


1903 reversing that of Babu Karunamoy Banerjee, Subordinate Judge of 
Burdwan, dated the 21st Decembar 1899. 


(1) (1901) I. È R.29 Cala. 73, 
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CIVIL. execution in the Court of Birbhum, and of fraud. It appeared 
1906. . that on the 16th November 1893 a certificate against the plaintiff 
Girish Chan dra and another was filed in the Court of the Deputy Collector of 
Chongdar Burdwan under Bengal Act I of 1895. Onthe 5th September 
Golam Kaem. 1895 the certificate was sent to the Birbhum Court for execution 


— on the ground that the mehal was situated within the jurisdic- 
' tion of that Court. The mehal was put up far sale there on the 
15th January 1896 when the sale was postponed and it was even- 

tually sold on the 31st of January 1896. 

The defendant alleged that there were no irregularities in 
the publication and conduct of the sale, that the Birbhum Court 
had jurisdiction to sell the mehal and that there was no fraud and 
ng irregularity in.the proceedings of the Certificate Office. 

The Sub-Judge held that the -plaintiff had failed to subs- 
tantiate his allegations and dismissed the suit. On appeal, the 
District Judge held, however, that the plaintiff's suit should 
succeed on grounds which he stated thus :— 


“In the first place, the Certificate Officer of Burdwan had 
no power under section 223 of the Civil Procedure Code to 
send the certificate for execution to the Birbhum Court, when 
all the defendants against whom the certificate was made, 
reside, and the major portion of the property in respect of 
which the certificate was made, is situate within the jurisdiction 
of Burdwan. Such being the case, the sale which took place 
under the order of the Certificate Officer of Birbhum is, therefore, 
to be treated as a nullity." 

* Secondly, it transpires on the evidence adduced on behalf 
of the defendant No. 1, auction-purchaser, that a copy of the 
sale notification was posted only in the village of Baji Santra, 
and that there was no publication of the proclamation of sale 
inany of the other mouzas contained inthe estate, and there 
can be no doübt that this omission is an irregularity within the 

` meaning of section 311, Civil Procedure Code. Then there is 
` no evidence whatever, that a copy of the sale proclamation was 
affixed in the Collector's Office as required by section 289." 

“ Thirdly, the sale having been put off from the 15th Jan- 
uary 1896, till 31st January 1896, without any reasons being 
tecorded for the same, and the property having been sold nearly 
‘fifteen days after the advertised date of sale, without fresh noti- 
fication, the sale was bad." 

“That the plaintiff has suffered substantial injury in conse- 
quence of the irregularities pointed out above, which affect the 
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validity of the sale, cannot admit of a doubt upon the whole Civi. 
evidence and all the circumstances of the case. It has been 1906. 
deposed by the plaintiff that the net income in his share in Girish Chandra 
the property in suit, the whole of which has been purchased by Chongdar ` 


the defendant No.1 at Rs. 40-8 annas was Rs. rro. He had Gul IAN 
no notice of the certificate or of the proceedings in execution = 
ending in the sale ‘of his property. If the property had been 
duly advertised for sale, and if the sale had taken place at 
Burdwan, he would have known of the sale, which he might 
have avoided by paying. the decretal amount, and also there 
was every chance of the property being sold at an adequate price.” 
The defendant appealed to the High Court. ' 
Mr. Sinha and Babus Nalini Ranjan Chatterjee and Chayu 
Chunder Ghose for the Appellant. 
Babus Mahendra Nath Ray, Hemendra Nath Sen and Biraj 
a Mohon Mojumdar for the Respondents. 


The judgment of the Court was delivered by 

Maclean C. J.—This being a Second appeal, we must accept 

the facts as found by the Lower Appellate Court. It is unneces- 

-sary for me to recapitulate the facts so found, but I shall endeavour 
to deal, as succinctly as Ican, with the various points that have 
been placed'before us. The object of the suit was to set aside a 
sale held in pursuance of a certificate granted under the Public 
Demands Recovery Act, the Act there in force being Act I (B.C.) 
of 1895. The grounds upon which the plaintiff asked to have the 
sale set aside were certain material irregularities in the publication 
of the sale notification, but beyond that, his case was, that the 
Court which executed the certificate had no authority to do so. 
I may here incidentally remark that the present litigation has 
been going on for many years. 

The principal point relied on by the defendant, who is the 
auction-purchaser at the sale, is that the present suit does not lie 
at all, having regard to the provisions of section 312, Civil Proce- ` 
dure Code. 

Perhaps it will be convenient if I deal, first with the question 
of the alleged irregularities, before I deal with the question as to 
whether or not the suit will lie. It is reasonably clear, upon the 
facts found by the Lower Appellate Court, that, so far as this 
question is concerned, the plaintiff is entitled to succeed. It is 
argued for the respondent that it has been found by the Lower 
Appellate Court that there was no service of notice upon the 
plaintiff of the certificate, or of the proceedings in execution, and 
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OIvIL, that, when that is once found, that ends the matter. I do not, 
1906. however, think that the finding of the Lower Appellate Court 
bees amounts to this, that the notice required by section 10 of 


Girish Chandra 
Chongdar Act I (B.C. of 1895 was not issued or served on the plaintiff. 


Golam Kaem. That was not the case set up by the plaintiff himself in his plaint. 
Maclean C.J. All that he said was that he was not aware that any notice of the 
zl. certificate was’ served.: It might have been served, although 
he might not have been aware of it. I think, therefore, 
that we ought not to accept this contention of the respon- 
dent on this point. But we think.that the sending of the 
certificate for execution to the Birbhum Court was not authorized 
under section 223, Civil Procedure Code. In fact, very little 
attempt has been made to show that it was authorized, and, if it 
was not so authorized, that seems to us to go to the very root of 
the matter, for there being no power ta send this certificate for 
execution to the Birbhum Court, it is difficult to see how the 
subsequent proceedings can be held to be legal. Thus the Court. 
purporting to sell the property had no power whatever to do so. 
That seems to me to be sufficient to vitiate the proceedings . 
ab initio. The proceedings are vitiated ab zur/o on the ground 
that there was no power in the Court.to send the certificate for 
execution to the Birbhum Court. That is sufficient to show that 
the sale cannot stand, apart from the other findings as to no copy 
ofthe sale proclamation having been affixed in the Collector's 
office under section 289, and no fresh notification having been 
made after the sale had been adjourned from time to time. 
It is urged as regards the former point that it was upon the 
plaintiff to show that no copy of the sale proclamation was affixed 
in the Collector's office, but the inference I should be disposed to 
draw from the language of the Court below is, that, inasmuch as 
it was a very easy matter to prove that the sale-proclamation had 
been so affixed, and that was not done, the Judge meant to find 
“as a fact-thąt it had not been so affixed. However, it is not 
necessary to deal with these two points, as the first point is, 
“I think, sufficient to vitiate the sale. 

Then I come to the question whether section 312 is a bar 7 
to the present suit. It has been held in the case of Ramrup 
Sahay v. Khuspal Misser (1), that section 244, Civil Procedure 
Code does not apply to the case of execution proceedings held. 
under the Public Demands Recovery Act, and the same view 
was taken in a previous case, /an£r Das v. Ram Gopal Sahte (2). 


(1) (1902) 6 C. W. N. 630. (2) (1901) 6 C. W. N. 331. 
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This, I think, throws some light upon the question as to whether . Cm. 

or not section 312 isa bar to the suit. It is, however, sufficient 1906. 

to dispose of this point by PUDE that, inasmuch as the pri- ^ qii Chandra 

mary ground for setting aside the sale was that there was no Chongdar 

power in the Court to send the certificate for execution to the Gains Kati, 

Birbh i T 
irbhum Court, the case does not fall under section 311, and Maclean C.J. 


therefore, is not barred by section 312. Iam, however, prepared — 
to go further, and accept generally the reasoning of the Division 
Bench of this Court in the case of Ram Zaruck Hasra v. Dilwar 
AR (1), after the case had been remanded by the Full Bench.: 
It, is perfectly true that the case there was under the old Act, 
and not under Act I. (B. C.) of 1895, but the Judges made some 
observations which apply to a case under the Act of 1895. No 
doubt those observations were not necessary for the decision 
of the case before them. My view is this. The language of 
section 21 of Act I. (B. C) of 1895 is: (1) "Such certificate 
may be so enforced, and executed by allor any of the ways and 
means mentioned and provided in and by the Code of Civil 
* Procedure for the enforcement and execution of decrees for 
——money. (2) The procedure prescribed in Chapter XIX with the 
exception of section 310(A)” (and here I may parenthetically remark 
that it is obvious, that section 310A was excluded because of 
the inclusion substantially of its provisions in section 19 of Act I of 
' 1895) ‘shall so far as it is applicable, be.the procedure followed in 
execution proceedings," to do what? "to enforce such certificate 
'and realize the amount recoverable thereunder.” It is limited to 
the procedure followed in execution proceedings to enforce certi- 
ficates and recover the amounts due thereunder. Nothing what- 
ever is said about the proceedings under section 311 or section 
313. Proceedings under either section 311 or 313 are not pro- 
ceedings, “to enforce such certificate and realize the amount 
recoverable thereunder."  Considerable light, to my mind, is 
thrown upon this question by the amendment of Act I of 1895 " 
by Act I of 1897. Section 20 of the Act, as amended, runs , 
thus :— Any sale of immoveable property made in the course of 
enforcing any such certificate may be set aside in accordance with 
the provisions of sections 311 and 313 of the said Code of Civil 
Procedure.” Now, if the legislature had considered that the’ 
provisions of section 21 of Act I of 1895 included proceedings 
under section 311 or section 313, Civil Procedure Code, it would 
not have been necessary to say a word about-those sections in the 
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amending Act. Then section 312 is not specifically mentioned in 
either Act, and this seems to indicate that that section was not 
intended by the legislature to apply. In my opinion section 312 
is no bar to the present suit. The case of Raghubans Sahat v. 
Ful Kumari (1) seems to support this view. 

The appeal fails and must be dismissed with costs. 


B. M., C. C. G. Appeal dismissed. 
ip (1) (1905) 1 C. L. J. 642 ; I. L, R 82 Calc. 1130. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 


HIRA LAL BOSE 
v. 
DWIJA CHARAN BOSE.* 

Exweowtion af decree— Mortgage decoree— Order absolute for sale— Limitation — 
Leave to bid at the sale, application for, if a step in aid of execution—Res- 
judicata—Sale proclamation, iseue of—Limitation Act (XV of 1877) 
Sch. I7, Art 179, ol. 4, 5—Estoppel. 


The dismissal of an objection by the judgment-debtor to the execution of a 
decree on the ground of limitation cannot rightly be held to operate as a bar 


* to its being urged when the decree-holder applies for execution again, when the 


previous objection was struck off without any judicial determination. 

Onkar Singh v Mohan Kuar (1), Bholanath v. Prafulla Nath (2), Ram 
Kirpal v. Rup Kuari (3), referred to. 

Mungul Pershad v. Girija Kant (4), Sheoraj Sing v. Kameshar Nath (6), 
distinguished. A ub 

Per Rampixi, J.—AÀn application by the decree-holder for permission to. 
bid at n sale held in execution of a decree is not an application to the Court to 
take some step in aid of execution, . i 

Tores Mahomed v. Mahomed Mabood (6), Raghunundun Misser v. Kallydut 
Misser (7), followed. 

Lroilokya Nath Bose v. Jyoti Prokash Nandi (8), disapproved. 

Per Mookerjce, J —It cannot rightly be affirmed as an inflexible rule of law 
that the granting of leave to a decree-holder to bid at a sale in execution of a 
decreo must in every case, or may not in any case, amount to an aiding of the 
execution. 

When a decree-holder relies upon a previous application to the Court for 
leave to bid at the sale, as saving limitation, it is not sufficient for him to shew 
that such application was made, but he must further shew that the circums- 


D 

* Appeal from Order No. 184 of 1905, against an order of G., K. Deb, Erq., 
District Judge of Hooghly, dated the 6th January 1905, affirming an order of 
Babu Bhagabati Charan Kundu, Munsiff of Uluberia, dated the 13th August 1904. 


' (1) (1898) All, W, N. 96. (6) (1902) I. L. R. 24 All, 282. 
(2) (1900) I. L. R. 28 Cal. 122. 6) (1888) I. L. R. 9 Cals, 730. 
à (1883) L, R. IL I-A. 37; I. L.R. (7) (1896) I L. R. 93 Calo, 690, 

-6. All. 269 
(4) (1881 
) O89 


L. R. 8. I. A. 128; I. L. 
Calc, 51. 


(8) (1908) LL.R. 30 Cale, 761 (769) 
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tances under which it was made were such that the grant of leave did in fact 
nid or would have aided the execution. 


Appeal by the Decree-holder. 

Application for exeeution of a mortgage decree, being an 
order absolute for sale. 

The material facts and arguments appear from the judgments. 

Babu Bipin Chandra Mullick (for Babu Jadunath Kanjilal) 
for the Appellant. 


Babu Aukhay Kumar Banerjee for the Respondent. 
C. A. V. 


The following judgments were delivered by the Court :— 

Rampini J.— This is an appeal against an order of the 
District Judge of Hooghly holding that execution of a mortgage 
decree is barred by limitation. 

The decree is an order absolute for sale passed on the 4th 
May 1898. The Judge has held that the 2nd application for 
execution made on the 22nd June 1901 was barred by limitation 
and hence this appeal. 

Three pleas have been urged before us (), that an application 


.. of the rzth July 1898 by the decree-holder for leave to bid at 


the sale saves limitation, (2) that the “issue of a writ of proclama- 
tion on the 13th May 1902 saves limitation” and that the question 
of limitation is res-judicata, and (3) that the issue of a notice 
under section 248 saves limitation. 

I am of opinion that there is no ground for this appeal. 

It is clear that the execution of the decree is barred by 
limitation, the 2nd application for execution having been made 
more than 3 years after the first application, which was made on 
the same date as the order absolute. It cannot be saved by the 
application for permission to bid at the sale, this not being an 
application to the Court to take some step in aid of execution. 
This had been held in two cases of this Court, viz: 7oree 
Mahomed v. Mahomed Mabood (1) and Raghunundun Misser 
v. Kallydut Misser (2), from which Isee no reason to dissent. 
Some doubt has been expressed with regard to the correctness of 
these rulings in Zroylohya Nath Bose v. Jyoti Prokash Nandi (3) 
but the remarks of Banerjee J. in that case are clearly pbster- 
dicta and were the observations of one Judge only. 

The next ground is that the issue of a writ of execution on 
the 12th May 1902 and the dismissal of the application of exe- 
cution on the 20th December 1902 make the question of limitation 


(1) (1888) I. L. R. 9 Calo. 780. 
(2) (1896) I. L. R. 33 Oale. 699. (3) (1903) L. L. R. 30 Calo 761 (769). 
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res-judtcata in favour of the decree-holder. But the question of 
limitation was never decided on either occasion. The application 
for execution was dismissed as neither party came to prosecute 
his respective case, so the question of limitation was never fairly 
raised or decided. gt 

In support of the third ground, no notice under section 248 
has been shown to have been issued, nor has its date been stated. 
Hence it is impossible to give effect to this plea. 

The appeal will be dismissed with costs, the hearing fee 
being assessed at 3 gold mohurs. 


Mookerjee J.—On the 22nd March 1898 the plaintiff in a 
mortgage suit, now represented by the appellant, obtained a decree 
for sale of the mortgaged property, against the defendant, the 
predecessor in interest of the present respondent. The decree 
was made absolute on the 4th May 1898 and on the same date the 
decree-holder applied for the execution of the decree. The usual 
sale proclamation was issued in due course, and the sale was fixed 
for the 11th July 1898. On that date the sale was postponed to 
thé 12th, when the decree-holder applied for permission to bid at - 
the sale, and leave was granted. As there were no bidders, how- 
ever, the sale could not be held, and on the next day upon the 
application of the decree-holder the execution case was struck off. 
On the 22nd June 1901, the decree-holder presented a second 
application for execution, and after some delay caused apparently 
by his laches, a sale-proclamation was issued fixing the 14th 
July 1902 for the sale. The judgment-debtor, thereupon, preferred 
an objection under section 244, Civil Procedure Code that the 
application for execution was barred by limitation. After a 
number of adjournments, the zoth December 1902 was fixed for 
the hearing of the case ; but on that day, neither did the decree- 
holder appear to prosecute the application for execution, nor did 
the judgment-debtor appear to support his objection. Accord- . 
ingly the Court passed the following order :—" Neither party 
appears; ordered that the execution case be dismissed on 
default and the case under section 244, Civil Procedure Code 
be also dismissed for the same reason.” On the 4th March 1904, 
a third application for execution which is the foundation of the 
proceedings now before us was presented by the decree-holder. 
The judgment-debtor objected that inasmuch as the second appli- 
cation for execution was barred by limitation, the present application 
could not be entertained. The Courts below have given effect to 
this objection and dismissed the application. The decree-holder 
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has appealed'to this Court, and on his behalf, the propriety of the 
order of the learned District Judge has been questioned substantially 
on two grounds, namely, first that the judgment-debtor is estopped 
by the order of the 20th December 1902 which negatived his 
objection -to the .second application for execution, from raising 
the same question in the present proceedings ; and secondly, that 
assuming -that it is open to the judgment-debtor to raise the 
question of limitation, the application is not barred by reason of 
the provisions of clauses 4 and 5 of Art. 179 of Sch. IIto the 
Limitation Act. In my opinion, neither of these contentions is 
well founded and both must be over-ruled. 

In support of his first contention, the learned vakil for the 
appellant argues that the objection now taken to the validity «f 
the second application for execution was taken by the judgment- 
debtor in the course of the previous proceedings and was disposed 
of by the order of the 20th December 1902, and that consequent- 
ly, the matter cannot be re-opened. In support of this argument 
he relies upon the cases of Mungul Pershad v. Grija Kant (1), and 
Sheoraj Singh v. Kameshar Nath (2. In my opinion, neither of 
these two cases lends any support to the contention of the 
appellant. The first case is an authority for the proposition that 
assuming that a decree is barred at the date of some ordér made 
for its execution, such order though erroneously made is 
nevertheless valid and binding upon the parties unless set aside 
in due course of law. As pointed out by Sir Barnes Peacock, 
the principle is that an order made by a Court having competent 
jurisdiction to try and determine whether the decree was barred 
by limitation has binding effect so long as it remains unreversed. 
Such binding effect, however, of the previous order depends not 
upon section 13 of the Code of Civil Procedure, but, as is explain- 
ed by Sir Barnes Peacock in delivering the judgment of the 
Judicial Committee in Ram Kirpal v. Rup Kuari (3) upon 
general principles of law, for if the previous decision were not 
binding upon the parties, there would be no end to litigation. 
In the case before us, however, although the objection: of limita- 
tion was taken in the previous proceedings, it was not decided 
and the decision of the question became unnecessary because the 
decree-holder did not come forward to carry on the execution 
proceedings. This circumstance, in my opinion, distinguishes this 
case from the decision of the Allahabad High Court in Sheoray 


(1) (1881) L.R. 8 I.A. 123 ; LL.R, 8 Cale.61. (2) (1902) I. L. R., 24 AIL 282, 
(3) (1883) L. R. 11 I. A. 37 ; L L. B. 8 All, 269, 
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Orvir. Singh v. Kameshar Nath (1), upon which the learned vakil for 
1905. the appellant laid considerable stress. In that case, upon notice 
of an application for execution having been served upon the 
judgment-debtors, they filed objections, but on the day fixed for 
hearing, failed to support them, and the objections were con- 
Ao Jherjee J. sequently overruled. The application for execution was, however, 
m ultimately struck off by reason of the non-payment of process 
fees by the decree-holders. Upon a subsequent application for 
execution being made, the judgment-debtors pleaded limitation 
in respect of the previous application, and the learned Judges 
held that it was not open to them to re-open the matter. In the 
present case, as I have already stated, on the day fixed for the 
disposal of the objection to execution raised by the judgment- 
debtor, neither the latter nor the decree-holder appeared and the 
objection was struck off without any judicial determination. 
Under these circumstances, the dismissal of the objection cannot 
rightly be held to operate as a bar to its being urged when the 
decree-holder applies for execution again. The view I take is 
amply supported by the case of Onkar Singh v. Mohan Kuar (2), 
and Bholanath v. Prafulla Nath (3). The first contention ad- 
vanced by the appellant must, therefore, be overruled, and the 
. objection of the judgment-debtor that the previous application for 
, execution was barred by limitation, must be examined on the merits. 
In support of his second contention, namely, that the pre- 
vious application for execution was not barred by limitation the 
learned vakil for the appellant relies upon clauses 4 and 5 of Art. 
179. The second branch of this contention which is founded 
upon the assumption that a notice under section 248 of the Civil 
Procedure Code was issued in the course of the previous proceed- 
ings, does not require any detailed examination. It has not been 
shown that any such notice was issued and there is nothing on 
thè records which lends any support to the assumption. The 
first branch of the contention, however, raises an important ques- 
tion, the solution of which is not wholly free from difficulty. It 
is argued on behalf of the appellant that the application made by 
the decree-holder during the.pendency of the first execution 
proceedings, on the r2th July 1898, for leave to bid at the sale 
was an application in accordance with law to the proper Court to 
take a step in aid of execution of the decree, and that con-: 
sequently, the second application for execution which was pre- 


Hira Lal Bose 


t. 
Dwija Charan Bose. 


. (1) (1902) I. L. R. 24 AIL, 989, (2) (1898) All. W. N. 96. 
(8) (1900) I. L. R. 28 Cale, 122, 
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sented within three years of the application for leave to bid, was 
not barred by limitation. Reliance is placed in support of 
this proposition upon the cases of Bansi v. Srkree Mal (1), 
Dalel Singh v. Umrao Singh (2) and Vinayak Rao v. Vinayak 
Krishna (3). The learned vakil for the appellant also points out 
that although a contrary view has been taken by this Court in the 
cases of Zoree Mahomed v. Mahomed Mabood (4) and Raghu- 
nandan v. Kallydut (s), the correctness of these decisions has 
been doubted by Mr. Justice Banerjee in Zroylokya Nath v. Jyoti 
Prokash (6), although in the same case Mr. Justice Geidt expressed 
his concurrence with the decisions referred to. The learned 
vakil for the appellant has invited us to dissent from the two 
cases which are opposed to his contention, to adopt the rule laid 
down by the}Allahabad and Bombay High Courts and, if necessary, 
to refer this question for decision to a Full Bench. Having 
regard to the diversity of judicial ‘opinion upon this matter, it is 
necessary to examine the principle upon which the various 
decisions were based. In Zoree Mahomed v. Mahomed (4), 
M’cdonell and Tottenham JJ. expressed their opinion that an 
application to the Court by the decree-holder for leave to bid 
at the sale was not an application to the Court to take a step in 


-aid of execution, but no reasons were assigned in support of this 


opinion. In Bausti v. Sikree Mal (1), Young J. took the opposite 
view and dissented from the case just'mentioned, but' did not 
assign any reasons in support of the view taken by him. In 
Raghunundan v. Kallydut (5), Trevelyan and Beverley JJ. dissen- 
ted from the view of the Allahabad High Court, and in support 
of their opinion, gave two reasons, namely, frst that an applica- 
tion for leave to bid is not a step taken by the Court but by the 
judgment creditor and secondly, that the application is not in 
any way a step in aid of execution, but merely an application for 
removal of the restriction which the Code of Civil Procedure has 
placed upon the action of the judgment creditor. With all 
respect for the learned Judges who decided this case, I am 
unable to agree that the first reason is well founded. I am 
disposed to agree with Farran C. J. who pointed out in Vinayak 
Rao v..Vinayak Krishna (3) that the application invites the 
Court to take a step, namely, to grant leave to the decree-holder 


a (1890) I. L. R. 13 All, 211. W (1883) I. L. R. 9 Cale, 730. 
T L. R. 22 All. 899. - 5) (1898) I. L. R. 23 Calo. 690, 
(3 1895 T. L. R.91 Rom, 331. (6) (1908) T. L. R. 30 Cale. 761 (7(69), 
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Orvir. ` to bid. Assuming, therefore, that this step is a step in aid of 





1905. execution, I would hold that the application is one to the proper 
Hira Lal Bose Court to take some step within the meaning of Art. 179 clause 
(4). As regards the second reason upon which the decision of 
this Court in Raghunandan v. Kallydut (1) is founded, the 
learned Judges appear to have assumed that the granting of 
leave to the decree-holder to bid can in no case be an aiding of ` 
the execution of the decree. The contrary view was taken by 
the learned Judges of the Allahabad High Court in Dalel 
Singh v. Umrao Singh (2) when they assumed that the granting 
of such leave must in every case amount to an aiding of the 
execution of the decree. They observed that the fact that a 
decree-holder is prepared to bid for a property and is anxious 
to purchase, is, in the absence of a fraud which cannot be 
presumed, distinctly an act which modifies the conditions of 
the sale to the obvious benefit both of the decree-holder and the 
judgment-debtor and brings the decree within nearer distance 
of complete execution and satisfaction ; and they added that in 
many cases this makes the difference between complete satisfac- 
tion and partial satisfaction. After a careful examination of the 
authorities to which I have.referred, I regret I find myself 
unable to adopt either of the two extreme views indicated therein. 
Ido not think it can be rightly affirmed as an inflexible rule of 
law that the granting of leave to a decree-holder to bid at the 
sale must in every case, or may not in any case, amount to an 
aiding of the execution. In determining whether a particular 
step which the Court is invited. to take is or is not a step in 
aid of the execution, regard must be. had hot merely to the 
nature of the step to be taken, but valso to the surrounding 
circumstances. No doubt, in some cases, it may be possible to 
determine by reference merely to the nature of the step which 
the Court is invited to take, whether it will or will not aid ` 
the execution. For instance, as pointed out in the case of Ambica 
Persad v. Surdhart Lal (3), when a: Court is asked to issue a 
proclamation of sale in respect of property already attached in 
- execution of a decree, there can be no doubt that the step which 
the Gourt is invited to take, if taken, must necessarily aid the exe- 
cution of the decree. On the other hand, as observed in the cases 
of Abdul Hossein v. Fazilun (4), and Kartik Nath x. Juggernath( 5), 


v, 
Dwija Charan Bose, 
Mookerjee J. 


* (1) (1805) T. L. R. 23 Cale. 6°0. (8! (1884) ] L R.10 Cale 851. 
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- (5) (1899) T I. R. 27 Calo 285. 
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when a decree-holder asks the Court for the postponement of a Cn, 
sale, he invites the Court to take astep, which, if taken, does 1905. 
not aid but rather retard the execution. But, there may be cases 
in which the step which the Court is invited to take, may be 
> of an ambiguous or neutral character, if considered apart from as 
the surrounding circumstances, and the granting of leave toa Movkerjoe I. 
’ judgment creditor to bid at an execution sale, appears to me to 
fall within this class of cases. Itis not inconceivable that there 
may be cases in which the granting ofsuch leave may amount 
to an effective aiding of the execution, and may, indeed, prove to be 
the only means of doing so ; for instance, ifin a particular case, 
by reason of the nature or extent of the property advertised for 
sale, no independent bidders come forward, and the decree-holder 
is willing to purchase the property at a fair price, the grant of 
leave to him to offer bids, would be an effective aid to execution. 
On the other hand, there may be many instances in which the 
grant of such leave may not in any way aid or affect the execution ; 
for, as pointed out by Ryves, J. C., in Safia Begam v. Raisun- 
nissa (1), a decree-holder may well apply for leave to bid from no. 
settled determination to bid, much less to purchase, but merely 
~~ To get rid of the legal prohibition which otherwise prevehts him 
from being a competitor and to enable himself to pick up the 
property cheaply if the opportunity arises. It further appears to 
be clear from the provisions of section 294 of the Civil Procedure 
Code which lays down that no holder of .a decree in execution of 
which property is sold shall, without the express permission of 
the Court, bid for or purchase the property, that in the view 
taken by the Legislature of the position of an execution creditor, 
it was thought desirable that some restriction should be placed 
upon him in the matter of offering bids for or purchasing the 
property. From this, I think, the inference may legitimately be 
drawn that in the opinion of the Legislature, to allow the decree- 
holder to bid at the sale may not in every instance be to aid the ` 
execution ; see the observations of this Court in the case of 
Sheonath Dass v. Janki Prosad (2), referred to in the judgment 
of the Judicial Committee in Mahomed v. Savvasi (3). I may 
further add that to lay down as an inflexible rule of law, ad the 
Bombay and Allahabad High Courts seem to have done, 
that an application to the Court for leave to bid is in every 
case an application to the Court to take astep ‘in aid of exe- 
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cution, would be unreasonable from another. point of view ; for, 
the Court may, in the exercise of its judicial discretion, refuse 
such an application, and, the refusal may well be on the ground 
that in the circumstances of the particular case, the grant of 
leave to the decree-holder may prejudice the judgment-debtor 
and may not in any way aid the execution. The only rule, 
therefore, which commends itself to me as reasonable, is that 
when a decree-holder relies upon a previous application to the 
Court for leave to bid at the sale, as saving limitation, it is not 
sufficient for him to show that such application was made, but he 
must further show that the circumstances under which it was 


made. were such that the grant of leave did in fact aid, or would 


have aided, the execution. Whether the application was granted 
or refused, the grounds upon which the order of the Court was 
made, would have obviously a material. bearing upon the deter- . 
mination of the question. Judged by this test, the appellant 


‘must, in my opinion, clearly fail. The application made on the 


12th July 1898 is not on the record, and, there is no evidence to 
show under what circumstances it was presented or what grounds 
were urged in support of it. If any inference may be drawn 
from the subsequent conduct of the decree-holder, it is adverse 
to the case he now seeks to make ; though he obtained leave to 
bid, he made no attempt to avail himself of the privilege, and 
did not further the execution by offering any bids ; on the other 
hand, upon his application, the execution proceedings were struck 
off. Under these circumstances, I.must hold that the appellant 
has failed to show that the application presented by him to the 
Court on the 12th July 1898 for leave to bid, was an application 


to the Court to take a step in aid of execution, and, the present 


application must consequently be regarded as barred by limitation. 
It may be added that it does not seem possible to bring this 
case within the rule laid down by the Judicial Commitee in 


` Kamaruddin Ahmad v. Jawahir Lal (1), as the first execution 


proceeding was apparently disposed of and not merely suspended, 
and the second application initiated a fresh execution and did not 
seek to revive and carry through a pending execution. All the 
poitfts urged on behalf of the appellant fail, and the appeal must 
be dismissed with costs. 


B. M. Appeal dismissed, 


(1) (1905) L. R. 82 L A. 102; 1 O. L, J, 381 ; 9 C. W. N, 601, 
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APPEAL FROM ORIGINAL CIVIL. 


' Before Sir Francis William Maclean, K.CI.E., Chief Justice, 
Mr. Justice Harington and Mr. Justice Stephen. 


RASH BEHARI SHAW AND OTHERS 
v. 
NRITYA GOPAL NUNDY.* 


Indian Contract Aot (IX of 1872), 830. 30 — Refusal, what amounts to. 


Where there was a contract to deliver goods in two instalments nud the 
plaintiff failed to tender for or take delivery of the first instalment although 
the market was in his favour, but as regards the second instalment, madé a 
tender which the defendants refused to recognise because of such failure, 

Held : that under the circumstances the cofiduct of the plaintiff had not 
amounted to a renunciation, to an absolute refusal to perform the contract, such 
as would amount to a rescission, and therefore the defendants could not accept 
it as a reagon for not performing his part. s 

As to what amounts to a ‘refusal’ in cases of the present class, section 39 
of the Indian Contract Act discussed and the test laid down by Lord Coleridge 
in Freeth v. Burr (1), and adopted by the House of Lords in The Mersey 
Steel Co. v. Naylor (2), applied. 


Appeal by the Defendants against the- PEN of Sale J. 
(5th May 1905) in an action for damages for breach of guine 
to deliver sugar. 


The plaintiff was the purchaser from the defendants of 300 
tons of Java Sugar under two separate contracts dated the 20th 
July 1904 and the 26th July 1904. 


Each contract provided that the sugar would be shipped ` 


during the months of September and October next in lots 
of about 75 tons in a shipment. The September shipment duly 
arrived in Calcutta in October and the October shipment in 
. November. - 

The plaintiff's case was that the defendants had wholly failed 
to deliver the September and October shipment of both contracts. 
The defendants alleged that the plaintiff had failed to take 
delivery of any portion of the September shipment of sugar 
under the two contracts although pressed to do so, and contended 
that on such failure on the part of the plaintiff, they were 
justified in cancelling the entire contracts. * 


* Appeal from Original Civil No. 38 of 1908 against the decree of Sale J. 


1n Original Suit No. 22 of 1905. 
(1) (1874) L, R. 9 C. P. 208. (2) (1884) L. R, 9 App. Case 484. 
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As regards the September shipment, the plaintiff alleged that 
he had made a tender on the 27th. and 28th October. The 
defendants denied any knowledge of this. As regards the October 
shipment, the defendants did not deny the tender. The market 
was in favour of the plaintiff both in October and November 
when the goods arrived. 

The lower Court (Sale J.) held on the evidence that the 
plaintiff was not ready and willing to take delivery of the 
September shipment, but that he was ready and willing to take 
delivery of the October shipment, and that failure as regards one 
instalment does not entitle the other party to put an end to the 
entire contract unless it is specially provided in the contract. 

. Mr. W. Garth (with him Mr. A. Chaudhuri) for the Appellants. 
Mr. S. P. Sinha ms him Mr. C. R. Das) for the Respondent. 
C. A. V. 


The judgment of the Court was delivered by 

Maclean Q. J.—This is an appeal brought by the defendants 
against a judgment and decree of this Court in favour of the 
plaintiff in an action for icr for breach of contract to deliver 
sugar. E 

The plaintiff through his iret entered into two contracts 
with the defendant's firm, each for the purchase of 150 tons of 
Java sugar. The contracts .were similar: the portions material 
to this appeal run as follows :— 

“ The shipment of the sugar shall be made during September 
and October next in lots of about 75 tons ina shipment. * * * 
Should the vessel or vessels be lost, or any portion of the goods 
declared as shipped be short landed, this contract to be void as 
regards such portion. * * '*«Delivery shall be given and taken 
from the Port Commissioners’ Jetty =i Ghauts = seller’s godown 


` in Calcutta on arrival of the goods. Terms :—Cash before. 


delivery. 
* * * * 

The plaintiffs case was that he tendered the price of the 
September shipment, and of the October shipment, but the 
defendants wholly refused to deliver the September and October 
shipments in both contracts: the defendants! case was that the 
plaintiff refused to take delivery of the September shipment under 


- the two contracts, and that, therefore, he was entitled to cancel 


and did cancel the contracts. The first controversy on the facts 
turns on the question whether the plaintiff tendered to the 
defendants the price of the September shipment. 


Vor. IIL] i HIGH COURT. 


Tt appears that the plaintiff received on October zoth from a 
Small Cause Court pleader a letter reminding him that -he had 
had notice that the September shipment had arrived on the 11th, 
and that he had been repeatedly asked to pay and take: delivery, 
threatening unless he paid for, and took delivery of the sugar 
within 24 hours, the two contracts would be cancelled. 

The plaintiff alleges that he replied to this letter, through 
his Solicitor, on October 27th tendering Rs. 892-8-o the amount 
of the difference between the defendants' purchase and sale to 
the plaintiff and that the tender made when the letter was deli- 
vered being refused, and no reply being. sent, he again wrote 
through his Solicitor on October 28th making with this letter 
a tender of Rs. 12,240 being the full price of the 75 tons of sugar 
due under the September shipment, under one contract and offer- 
ing to pay for the balance z.e. the 75 tons of.the shipment under 
the other contract, on receiving a delivery order for the shipment 
due under the first contract. The defendants deny the: receipt of 
the letters, and of the tender in toto. 

To.prove the delivery of the letters there are produced two 
peon books in which the letters are entered ; and in which the 
receipt for the letters purports to be given by Chandra Kumar 
Gangooly the defendant's manager. 

The peon Ramanooj who professed to have delivered the 
letters, and obtained the signature of Chandra Kumar Gangooly, 
the clerk Kedarnath Bhattacharjee who «wrote and press-copied 
the letters, and Purno Chundra Sen who went with the peon 
and made the tenders are called.’ 

‘For the defendants, Chandra Kumar Gangooly was called : 
he denied the signatures in the peon book, and the tender : other 
circumstahces too were proved which rendered the plaintiff's 
story as to the tender very unlikely. 


The learned Judge who heard the witnesses came to the 
conclusion that the plaintiff had not proved his tender. A 
comparison of the signatures in the peon book, with an admitted 
signature of Chandra Kumar Gangooly, raises a suspicion as to 
their genuineness, but I do not wish to rely too much upon this. 
In this conflict of oral evidence on the point, it is certainly very 
significant that the Solicitor Kamini Kumar Guha who is said 
to have received the instructions, and whose signature the letters 
are alleged to have borne, was not called, nor was any day-book 
produced to shew that he had been instructed to write any letter 
or make any tender on the dates when the letters are said to 
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have been written. In these circumstances we see no reason 
whatever for differing from thelearned Judge in his view that 
the tender did not take place. ; 

The next question is: was the defendant entitled to rescind 
the contract in toto? "This appears to depend upon whether or 
not the plaintiff refused to perform his promise, within the 
meaning of Sec. 39 of the Indian Contract Act. That section 
runs as follows :— 

“t When a party to a contract has refused to perform, or 
disabled himself from performing his promise in its entirety, the - 
promisee may' put an end to the contract, unless he has signified, 
by words or conduct, his acquiescence in its continuance." 

* If the present case were governed by English Law the 
test laid down in Freeth v. Burr (1), and adopted by the 
House of Lords in Zhe Mersey Steel Co. v. ` Naylor (2, would 
seem: to apply. These cases were determined after the . 
passing of the Indian Contract Act, but the views of the 
learned Judge are useful guides in determining what 
amounts to a ‘refusal’ im cases of the present class. In 
Freeth v. Burr, Lord Coleridge said.—" I mention that because 
it is important to express my view, that, in cases of this 
sort, where the question is whether the one party is set free by 
the action of the other, the real matter for consideration is 
whether the acts or conduct of the one do or do not amount to 
an intimation of an intention to abandon and altogether to 
refuse performance of the contract. And in The Mersey Steel 
Co. v. Naylor, Lord Selborne, then Lord Chancellor said :— 
" Upon the other point, I do not think it desirable to lay down 
larger rules than the case may require, or than former author- 
ities may have laid down for my guidance, or to go into - possible 
cases differing from the one with which we have to deal. Iam 
content to take the rule as stated by Lord Coleridge in Freeth 
v. Burr (1), which is in substance, as I understand it, that you must 
look at the actual circumstances of the case in order to see 
whether the one party to the contract is relieved from its 
future performance by the conduct of the other; you must 
exantine what that conduct is, so as to see whether it amounts 
to a renunciation, to an absolute refusal to perform the contract 
such as would amount toa rescission if he had the power to 
rescind, and whether the other party may accept it as a reason 
for not performing his pagt ; and I think that nothing more is 


(1) (1874) L. B, 9 C, P. 208. (2) (1884) L. R. 9 App. Cas, 484, 


Vor. IIT.] HIGH COURT. 


necessary in the present case than to took at the conduct of the 
parties, and see whether anything of that kind has taken place 
, here." 

The otherlearned Lords in substance také the samé view. 
Lord Watson says :—" I think it would be impossible for your 
Lordships to sustain the appeal unless your Lordships are pre- 
pared to hold that any departure whatever from the terms of the 
contract by one of the parties must be sufficient to entitle the 
other to set it aside" ; whilst Lord Bramwell speaks of a positive 
refusal. l e 

The case in this Court of Soo/tan Chund v. Schiller (1) isnot 
dissimilar from that now before us, and has been cited as an 
authority in the plaintiffs favour: and there it was held that 
there was no refusal within the meaning of Sec. 39 of the Indian 
Contract Act. 

Mr. Justice Sale has held that the defendants, in the circums- 
tances, were not entitled to rescind, and has given tlie- plaintiff 
a decree for 5,610 rupees and interest, as damages for the non- 


delivery by the defendants of the October shipment. The. 


defendants have filed a cross-objection and it is with this we 
have now to deal The defendants say, and have proved that 
the September shipment arrived in due course ; that the plain- 
tiff received notice on the 11th October; that the defendants 
asked him to pay and take delivery ; that he failed —not refused— 
to do so, and on the 26th October 1904 they wrote and sent him 
the following letter. . 
-U THE COURT or SMALL CAUSES. 
Calcutta, 26th October 1904. 


BABU NRITTYA GOPAL NUNDY, 
of Chinaputty, Barabazar, Calcutta. 
DEAR SR, 


I am instructed by my clients Messrs. Rajani Kanto 
Bannerjee & Co., to draw your attention to contracts Nos. 1144 
and 1148, dated the 20th July and 26th July 1904 respectively 
under each of which you contracted to purchase from therh 150 
tons Java “Sugar, quality as per standatd No. 17 shipment in 
September and October 1904. The contracts further provide 
that you are to pay cash before delivery. The September ship- 
ment arrived in due course of which you got notice on the 11th 


(1) (1878) I. L. R, 4 Calc, 252, 
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» B 
CiviL. instant. My clients have been repeatedly asking you to pay and 


1906. take delivery. But you have failed to do so up to date. 
Iam therefore instructed by my clients to inform you that 


. Hash Behari Shaw : i AXE: 
unless you pay and take delivery of the sugar within 24 hours ^ 


uo . from the receipt of this letter, my clients will consider the con- 
Ma oda CJ. tracts as cancelled for your default. 


E Yours faithfully 
(Sd) SHAMA CHARAN ROY,” 


That letter was apparently received by the plaintiff about 4-30 
on the afternoon of that day. On the 27th the defendants had 
either on that day or previously entered into contracts for the 
sale of this very sugar at a large profit in their own favour (see 
evidence of the broker Aghore Coomar Mukerjee, p. 93 line 28). 
It is an undoubted fact in the case that the market was largely in 
the plaintiff's favour, the price had risen high above the contract 
price, so that the probabilities are strongly in favour of the 
plaintiff never intending to refuse to perform the contract ; but 
on the contrary being anxidus to get the goods. 

The evidence of the defendants’ witnesses shows that so far 
from the plantiff ever having refused, he was only asking for time 
to pay, and the broker tells us that on the 27th October, that 
is to say after the receipt of the letter of the 26th he saw the 
plaintiff three or four times about the matter and the plaintiff 
asked the broker, who appears to have acted as an intermediary 
between the parties, ‘‘ why we were pressing him so mush, that 
he would take delivery of the goods.” The broker tells us that 
there would have been no difficulty in getting the difference on 
the security of the goods, the market being so entirely in the 
plaintiffs favour. I refer to the following passages in the broker’s 
evidence :— 

“Q. How long have you known Nrittya Gopal Nundy ? 

For the last 8 or 9 years. 
He is a rich man? 
Yes. | 
Carries on a very large business ? 
Yes, sugar business. Apart from the sugar business he 
has some other business. 
-Q. Do you suggest on 22nd October, Nrittya Gopal could not 


PIO POD 


pay Rs. goo? 
A. How am Ito say? he did not pay. 
Q. Asa matter of fact the market was in his favour? 
A. Yes, 


Vor. III] HIGH COUNT. 


Q. You as broker, would not have had any difficulty to 
furnish him with money on the security of these goods themselves, 
if he had no other money? i 

- A. Yes. I could have made that arrangement. 
Q. Can you conceive, a man of business should lose about 


Rs. 10,000 profit and not take that course, when the market is in * 


his favour ? 
A, How can Isay? Heisthe best person to answer -the 
question. 


Q. According to you it is inconceivable from the business - 


man? 

A. Yes.” . 

Up to the 25th October, it is clear from the evidence of the 
defendant's witnesses, that there were frequent interviews between 
the parties, and that so far from the plaintiff refusing to take 
. delivery, he was only asking for time ; and then comes the letter 
of the 26th October which indicate a pretty clear desire on the 


part of the defendants to get rid of the contract altogether. The 


plaintiff's version, however, is differént, and his manager Joy 
Gopal Pal says :— 

- - "Chunder Coomar Gangooly came on 25th October. I offered 
to pay him Rs. 800 and also said that after taking delivery of the 
goods and making up the accounts and finding whatever sum was 
found due he would be paid. He said, be would not take a single 
pice less than Rs. 9oo ; after that he left." 


I accept this evidence with caution as.the witness’ testimony 


was not accepted upon the question of tender ; but I cannot find . 


that this statement is directly denied by the other side, though 
there is a reference to the matter of the difference in the evidence. 
of the broker at p. 86, line 20. 


It is not improbable that there was some dispute as to the 
differences, and that this was the true cause of the delay in pay- 
ment, seeing that it would have been so easy a matter, in the 
then condition of the market, to have obtained an advance on the 
goods. On the 8th November, the plaintiff. duly tenders for the 
October shipment : the defendants refused to accept the money. 

It is clear that, so late as the 27th October, the plaintiff was 
willing to take delivery, but on the 26th the defendants seemed 
to have thought they were entitled to rescind, because the price 
of the September shipment had not been paid. But when the 
letter of the 26th October was sent, the plaintiff had never said 
he would not pay, nor refused to accept delivery. In this con- 
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nection I may cite the wórds of Lord Blackburn in The Mersey 
Steel case :— I quite agree that when there were a certain 
number of tons of the article delivered, it was a material part 
of the contract that the man was to pay, but it was not a part 
of the contract that went to the root of the consideration in the 
matter.” 

“There wasa delay in fulfilling the obligation to pay the 
money ; it may have been with or without good reason (if that 
would have made any difference), but it did not go to the root 
or essence of the contract, nor do I think that there is any sound 
principle upon which it could do so. I repeatedly asked Mr. 
Cohen whether or not he could find any authority which justi- 


fied bim in saying that every breach ofa contract, or even a : 


breach which involved in it the non-payment of money which 
there was an obligation to pay, must be considered to go to the 
root of the contract, and he produced no such authority." 

In these circumstances can it be properly said that, when 
the letter of the 26th October was sent, the conduct of the 
plaintiff, in the words of Lord Selborne, had amounted to a re- 
nunciation, to an absolute refusal to perform the contract, such 
as would amount to a rescission if he had the power to rescind, 
and whether tbe defendants could accept it as a reason for not 
performing his part. l 

I do not think there was any refusal by the plaintif within 
the meaning.of section 39 of the Contract Act, and in my opinion 
the defendants were not entitled to rescind ou the 26th October. 
The cross-objection, therefore, must be dismissed with costs, as 
also the appeal. - 


Harington J.—I concur. 
Stephen J.—I concur. — 
Mr. N. C. Bose—Attorney for the Appellants. 
. Babu Kamini Kumar Guha—Attorney for the Respondents. 


S. C. R. Appeal and Cross appeal dismissed. 
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APPELLATE CIVIL. 


Before Sir Francis William Maclean, K. C. I. E., Chief Justice 
and Mr. Justice Mookerjee. 


BHAGWAT SAHAI AND OTHERS 


vU = 


PASHUPATI NATH BOSE AND OTHERS.” 


Civil Procedure Code (Aot XIV of 1882), Seo. 598 * Amount or value of the 
subject matter of the suit,’ meaning of—Amouwnt or value of the matter in 
dispute on appeal—Decree involving directly or indirectly some olaim or 
question to or respecting propertj —Appeal to His Majesty in Council— 
Privy Council appeal. 

Tn a suit for partition, the value of the subject matter of the suit, for the 
purposes of valuation under Seo, 596 of the Code of Civil Procedure for appealing 
to His Majesty in Oouncil, is the value of the whole of the estate which itds 
sought to partition nnd not merely that of the particular share which one of 
the parties may claim. 

Biraj Mohini v. Chintamani (1), Musst. Ameena Khatoon v. Radhabinod (2), 
Onooroop Chunder v. Pertab Chunder (8), and Boidya Nat v. Makhan Lal (4), 
applied. l 

In such a case, the amount or value of the matter in dispute on appeal to 
His Majesty in Council is the value of the entire estate and not merely that of 
the appellant’s share therein. 

When, therefore, in a suit for partition, the value of the entire estate is ten 
thousand rupees or upwards, although that of the appellant’s share may be 
valued less, the decree for partition does involve, directly or indirectly, some 
claim or question to or respecting property of the amount or value of ten 
thousand rupees or upwards, within the meaning of the third paragraph of 
Beo. 596 of the Code of Civil Procedure, 

Under such circumstances, where the decree appealed from is in reversal 
of the decree of the Court below, the case is a fit one for appeal to His Majesty 
in Council and a certificate should be granted accordingly. 

Application for leave to appeal by the Plaintiffs. 

Suit for partition. 

The plaintiffs are the makararidars of a 3 annas 4 pies share 
in three mouzahs and seek for partition by metes and bounds of 
the, lands of the said mouzahs as against the proprietors as well 
as the other makararidars. In the plaint, the value of the 
mouzahs sought to be partitioned was stated to be Rs; 30,000. 
The suit was contested by the defendants Nos. 2 to 4 alone who 
are the proprietors of an eight anna interest of which, however, 
aseven annaanda half is granted in makarart. The Subor- 


dinate Judge made a preliminary decree for partition of the 


* Application for leave to appeal to His Majesty in Council, No. 41 of 1905, 
in Appeal from Original Decree No. 216 of 1904. 

(1) (1899) 3 O. L. J. 197. (3) (1866) 6 W. R. Misc. Rul. 4. 

(3) (1859) 7 M, I. A. 261. (4) (1890) I. L. R. 17 Cale, 680, 
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mouzahs according to the shares of the different parties as speci- 
fied in the decree. Defendants Nos. 2 to 4 appealed to the High 
Court and valued the appeal at Rs. 30,000. The appeal was 
decreed by a Division Bench (Rampini and Caspersz JJ.) and 
the decision of the Lower Court was reversed and the plaintiffs’ 
suit was dismissed. Against this decree of the High Court, the 
plaintiffs now apply for leave to appeal to His Majesty in Council. 
The respondents, defendants Nos. 2 to 4, oppose this application 
and swear to an affidavit, shewing that the value of the plaintiffs’ 
share in the mouzahs sought to be partitioned would not exceed 
Rs. 4,000 which, they submit, is the value of the subject matter 
of the suit as also the value of the matter in dispute on appeal 
to the Privy Council. 

°”  Babu_Jnanendranath Bose (for Babu Lalmohan Doss, with 
him Babu Atul Chandra Dutt) for the Applicants (Appellants) :— 
I submit that in a suit for partition, the value of the subject 
matter of the suit is the value of the whole property sought 
to the partitioned and not merely that of the plaintiffs’ share ; see, 
Biraj Mohini v. Chintamani (1), Ameena Khatoon v. Radha 
Binod (2), Onooroop Chander v. Pertab Chunder (3), Boidya Nath 
v. Makhan Lal (4, and Vydiratha v. Subramanya (5). Section 
396, Civil Procedure Code also lends support to this view. The 
decree of the first Court directed the partition of the whole 
property. The decree involves, directly or indirectly, some claim 
or question to or respecting property of the value of Rs. 10,000 
or upwards. The decree is one of reversal. The case is, 
therefore, a fit one for appeal to His Majesty in Council and.a 
certificate ought to be granted. 

Babu Ram Charan Mitra (with him Maulavi Makamed 
Mustafa Khan) for the Respondents :—The subject matter of 
the suit is the share of which the plaintiffs seek partition 
and the value of the subject matter is the value of the 
plaintiffs’ share, which in this case, is below Rs. 10,000 ; 
see, Velu Goundan v. Kumara Velu Goundan (6), Chakrapani 
Asari v. Narasinga Rau (7), Ramayya vw. Subbarayudu 
(8), Hikmat Ak v. Wal-unnissa (9), and Lakshman v. Babaji 
(10), see also, Hukum Chand on Resyudicata page 364. 


(1) (1899) 8 C, L. J. 1 (6) (1896) L L. R. 20 Mad. 289 
(2) (1859) 7 M. I. A. 261 (7) (1885) I. L. R. 19 Mad. 56 
(3) (1866) 6 W. B. Misc Rul. 4, (8) (1889) I. L. R. 18 Mad. 25 
(4) (1890) I. L. R. 17 Oale. 680. (9) (1889) I. L. R. 12 All, 506 
8 Mad. 235, (10) (1883) I. L. R. 8 Bom, 81 


(5) (1884) I. L. R. 
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The case of Birajmohini v. Chintamani (1), is distinguishable, 
as the decision in that case turned upon the construction of 
section 21 of Act XII of 1887. ` 

The applicant was not called upon to reply. 

The judgment of the Court was delivered by 

Maclean C. J.—This is an application for leave to appeal 
to His Majesty in Council. The Subordinate Judge gave a decree 
for partition, but this Court reversed that decree and dismissed 
the suit. The plaintiffs now desire to appeal. 

The judgment against which it is sought to appeal -being 
one of reversal, the only question is whether the value of the 
subject matter in dispute amounts to Rs. 10,000. The respondents 
say it does not. This is dependent upon whether or not, for the 
purposes of determining the value, the value of the whole estate 
sought to be partitioned, or the value only of the plaintiffs’ share 
is the true criterion. 

We think that for the purposes of valuation within section 
596 of the Code of Civil Procedure, the value of the subject matter 
ofthe suit is the value of the whole of the estate which it is 
sought to partition, and not merely of the particular share which 
one of the parties may claim. 

. A similar view has been expressed in the unreported case of 
Birajmohini Dasi and others v. Chintamani Dasi (2) and is sup- 
ported by a case decided by the Judicial Committee of the Privy 
Council many years ago, Mussummat Ameena Khatoon v. Radha 
Benod Misser (3) and by the case of Onooroop Chunder Mookerjee 
v. Pertab Chunder Paul and others (4) decided on the 11th June 
1866. Another Bench of this Court in the case of Botdya Nath 
Adya and others v. Makhan Lal Adya (5) took a similar view. It 
is true that these cases were not in connection with section 596 
of the present Code of Civil Procedure, but their principle 
appears to be applicable. f 

It is noticeable that in the section, the value of the subject 
matter of the ''suit" in the Court, of first instance must be 
Rs. 10,000, whilst the value of the matter “in dispute " on appeal 
to His Majesty in Council must be the same sum: apparently a 
distinction is drawn and it might, perhaps, be said that here the 
value of the matter in dispute is only the value of the share of 
the plaintiffs, which is about Rs. 4,000. But that is not so, for 


(1) (1899) 3 C. L.J. 1 (3) (1859) 7 M. I. A. 261. 
m (1899) Since ron 8 C. L. J. 197. (4) (1866) 6 W. R. Misc. Rul, 4. 


5) (1890) I. L. R. 17 Cale, 680, 
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the share of the plaintiffs cannot be ascertained without deter- 
mining the value of all the other shares in the estate with a view 
to a proper partition.- Any way, it would be difficult to say that 
the decree does not “ involve directly or indirectly some claim or 
question to or respecting property of like amount or value” 
within the meaning of the third paragraph of the section. 

A certificate will therefore be granted. 


B. M. Leave granted. 


Before Mr. Justice Rampini and Mr. Justice Mookerjce. 
THE EASTERN MORTGAGE AND AGENCY CO. Lo.. 


v. 

REBATI KUMAR RAY ann oruers.* 

Exeoutor— Restrictions imposed by Will—Mortgage— Probate and Administration 
Aot (V of 1881), Beo. 90, construction of-—Void — Voidable— Restitution— 
Beneficiaries, consent of. 

R died in 1888 having previously executed a Will by which he directed 
that “ff it became necessary to borrow more than 1000 Rupees or to alienate 
any property of a greater value or to grant any pottah for any greater amount, 
then it might be done with the consent of N, or failing him with the consent 
of D and the widows of the testator.” During the time the widows were in 
possession as exeoutrices, they executed a mortgage for Rupees 85,000 in favour 
of the plaintiffs without the assent of N. and without the leave of the Court. - 
The probate granted to the widows which was to last during the minority of 
oné of the sons of the testator, was subsequently revoked and a fresh probate 
granted to that son, The mortgagees thereupon instituted the present suit 
which was dismissed by the Subordinate J udge on the ground that the mortgage 
was not valid and binding on the estate, because it was not assented to by N, 
whose consent was under the direction of the Will essential to the validity 
of the transaction, The plaintiffs thereupon appealed to the High Court, 


Held, that N was nelther an executor by implication nor & mere 
overseer but was a person whose assent, the testator intended, shduld be 
obtained to validate certain classes’ of transactions, as the testator had con- 
fidence in his judgment and integrity, It was open to the testator to impose 
restrictions upon the powers and discretion of an executor and if in practice 
such. restrictions proved injurious to the actual administration of the estate, 16 
was equally open to the executor to apply for suitable directions to the Court 

Held also, upon a proper construction of section 90 of the Probate and 
Administration Act, that the phrase * power to dispose” included any disposition 
by way of sale, mortgage, charge, exchange or lease and might also include a 
gift. As the executrices executed the. mortgage in spite of the restriction in the 
Will without the assent of N and without the leave of the Oourt, their act 


must be taken to be one in contravention of the provisions of clause 2, section 
90 of the said Act. 


* Appeal from Original Decree No. 847 of 1903 against the decree of Babu 


T Chunder Bysack, Subordinate Judge, Backergunj, dated the 16th 
June 1908. 


Vor. IH.] HIGH OOURT. 
An executor has power to mortgage the property of the testator unless 
prohibited by the terms of the Will. 
Inthe goods of Nunda Lall Mallick (1X Rajani .Nath v, Ramanath (2), 
Purna Chandra v. Nobin Chandra (8), Child 4 Co. v. Thorley (4), followed. 
Kanti Chandra v. Kristo Chara (6), explained. . 
An alienation by an executor or administrator without leave of the Court 
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tion Act is not void but merely voidable, 

Shubhadra v. Chandra Kumar (6) followed. : 

No person who is entitled to avoid a transaction ought to be allowed to do 
so, in such a manner as to enable him to recover property which would other- 
wise be lost to him and at the same time to keep the money or other advantages 
which he has obtained under it. , 

Sinaya v. Muni Sami (7), Tejpal v. Ganga (8), Shurrat Chandra v. Raj 
Kissen (9), Girraj v, Kasi Hamid (10), Raj Lakhi v. Debendra (11), Nizamuddin 
v. Anandi (12), Moyna Bibi v. Banku Bohary (13), Mohorri Bibee v. Dharmo- 
das (14), Kanta Prasad v. Bheo Gopal (13), Phool Chand v. Rughoobuns (16), 
Muktaram v. Gopaul (17), Subramanya v. Ponnusami ( 18), Sadashiv v. 
Diakubai (19), Konwar Doorganath v. Ram Chunder (20), Clough v. London 
and N. W, Ry. C». (21) , Scarf v. Jardins (22), Thomson v. Davidson (23), Walker 
v. Quigg (24), Scott v. Dunn (25), Blodgett v. Hitt (26), Bright v. vus (2T), 
Hudgin v. Hudgin (28), Valle v, Fleming (29) referred to, 

The maxim that “he who secks equity must do equity is applicable toa defen- 
dant as well as to a plaintiff anda party who seeks to avail himself of an equitable 
defence must stand the test as well as one who appears as plaintiff in a case, 

- Brown v. Lake Superior (30), Oakes v. Turquand (81), Erlanger v. N. B. P. Co., 
(82), Pease v. Gloahac (83). 

As the mortgage in suit is only voidable and not void abinitio, it remains 
valid till it is avoided, Consequently, at the date when the plaintiffs commenced 
the present action, the mortgage was in effective operation, though still Hable 
to be avoided by the defendant, When, therefore, the defendant seeks to avoid it 
in the course of the litigation, the plaintiffs are entitled to be placed in status quo. 
The defendant must either make restitution to the plaintiffs to the extent 
to which the estate now represented by him bas been benefited by the transac- 
tion or the plaintiffs must be allowed to enforce their security against the 
estate to the same extent. 


(1) (1896) T.L. R. 23 Cale, 908. (3) (1908) 8 C. W. N. 862, 
(2) (1898) 3 O. W, N. 483 (4) (1880) 16 Oh. D. 151. 
(5) (1895) 8 C. W. N. 515. 


———— 


(6) (1908) 8 0 W. N B (21) (1871) L. R 7 Ex, 26. . 
(7) (1898) I. L. R. 2 2 Mad. 289. - (22) (1882) 7 App. Oas. 346 (360). 
(8) (1902) I. L. R 28 All. 59, (23) (1896) 162 TIL, 233. 

(9) (1876) 15 B. L. R. 350. (24) (1837) 81 Am. Dec. 452, 
(10) (1886) I. L. R 9 All, 340 (25) (1880) 30 Am. Deo. 174 
(11) (1897) I. L. R. 24 Cale. 648 (20) 1871) 29 Wis. 169. 

(12) (1896) T L. R 18 All. 378 (27) (1811) 1 Story 494, 

(13) (1909) I. L. R. 29 Calo. 478. (1843) 2 Story 607. 

(14) (1903) I. L R. 80 Calo. 589. 28) (1849) 6 Grattan 390. 
(18) (1904) I. L. R. 26 All. 842 29) (1859) 29 Mo. 152. 

(16) (1868) 9 W. R 108. (80i (1889) 184 U. 8. 580 (586) 

. (17) (1878) 11 B. L. R. 416. (81) (1867) L. R. 9 H. L. 325. 

(18) (1884) I. L. R. 8 Mad. 92 (32) (1878) 3 App. Cas, 1218 (1277). 
(19) (1880) I. L. R. 5 Bom. 450 (33) (1868) L. R. 1 P, C. 219 
(20) (1876) L. R. 4 I. A. 62 (68); 

T. L, B, 2 Cale, 341. 
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Ifa mortgage is effected by an executor with the written consent of every 
beneficiary, it may fairly be regarded as in gubstance & mortgage by the bene- 
ficiaries themselves, 

Geyer v. Snyder (1), and. Duryea v. Mackey (2) followed. 


* Appeal by the Plaintiffe. 

Suit to enforce a mortgage. 

'T'he material facts and arguments appear from the judgment. 

Babu Lal Mohun Doss, Mr. G. B. Macnatr and Babu 
Mahendra Kumar Mitra for the Appellants. 

Babus Dwarka Nath Chakravarty, Chandra Kanta Ghose 
and Gunada Charan Sen for the Respondents. 

The judgment of the Court was delivered by 

Mookerjee J.—This ‘is an appeal on behalf of the plaintiffs in 
an action to enforce a mortgage security executed in their favour on 
the 14th February 1895 by Hara Kamini Roy and Dayamoyi Roy, 
defendants 2 and 3, to the present litigation. The properties 
comprised in the mortgage admittedly form part of the estate of 
one Raj Kumar Roy who died on the 23rd July 1888, having 
previously made a testamentary disposition of his properties on 
the 20th July, 1888. Raj Kumar left two widows who are the 
‘second and third defendants and three sons, Akhoy, Upendra 
and the first defendant Rebati. Shortly after the death of the 
testator Akhoy took out probate of the will of his father on the ' 
igth November 1889. Upon an application by his step-mother 
Dayamoyi, the probate was revoked on the 20th November 1893, 
on the ground that the executor had wilfully and without reason- 
able cause failed to furnish true inventory and account of the 
estate as required by law. On the 21st November 1893, a fresh 
probate was issued to the two widows as executrices under the 
will the grant to terminate upon the attainment of majority by 
the youngest son Rebati. This grant was revoked on the i4th 
May 1898, but under what circumstances, does nof, appear from 
the record. Rebati took out probate on the same date and has 
been in possession of the estate, since then, as executor. During 
the time that the widows were in possession as executrices, they 
execyted the mortgage in favour of the plaintiffs which is the ` 
subject matter of controversy in this litigation. The claim of the 


plaintiffs was resisted in the Court below on various grounds by .: 


all the three defendants, but the learned Subordinate Judge has 

considered’ only one of these, and dismissed the suit on the 

ground that the mortgage was not valid and binding on the 

estate, because it was not assented to by one Nanda Kumar 
(1) (1893) 140 N, Y. 394. - (2) (1896) 151 N. Y. 204. 
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Ghosh whose corisent was, under the directions of the will, essen- 


tial to the validity of the transaction. The plaintiffs have ap- - 


pealed to this Court and on their behalf the decision of the Court 
below has been assailed substantially on four grounds ; namely, 
frst, that upon a true construction of the will, its provisions have 
been sufficiently complied with ; secondly, that the assent of 
Nanda Kumar was not absolutely essential to the validity of the 
mortgage ; thirdly, that in any event the mortgage is not void 
but merely voidable, and that it cannot be avoided till the defen- 
dants have made restitution to the plaintiffs to the extent the 
money advanced by them has benefitted the estate ; and fourthly, 
that as the beneficiaries under the will assented to the mortgage, 
the transaction is binding upon the estate to the extent that it has 
profited thereby. In our opinion, the first two contentions cannot 
be successfully maintained but the last two grounds must prevail. 
The first point taken on behalf of the appellants depends 
upon the construction óf paragraphs 9 and ro of the will of Raj 
Kumar Roy. Paragraph 9 recites that the estate is heavily involved 
in debts and authorizes the executors to raise loans and to mort- 
gage all or any of the properties belonging to the estate subject to 


~—the consent of one of four specified persons. Paragraph 10 provides 


that if it becomes necessary to borrow more than one thousand 


Tupees or to alienate any property of a greater value, it may be 


` done with the consent of Nanda Kumar Ghose, or failing him 


with the written consent of Durga Charan Guha and the two 
widows of the testator. It is contended on behalf of the appel- 
ants that although Nanda Kumar Ghose refused to assent to the 
mortgage in question, as Durga Charan gave his consent in 
writing and the two widows executed the deed, there was subs- 
tantial compliance with the provisions of the will This argu- 
ment appears to us to be unsound. The clause does not provide 
that failing the consent of Nanda Kumar, the assent of Durga 
Charan would validate the transaction ; it clearly contemplates 
a recourse to the assent of Durga Charan in substitution for the 
assent of Nanda Kumar, only when such assent might not be 
available by reason of his absence or of his death. The contin- 
gency which actually happened was that Nanda Kumar was asked 
to assent to the mortgage, but he declined. Under these circums- 
tances, it is impossible to hold that the consent of Durga Charan 
may be accepted in substitution for the assent of Nanda Kumar. 
The first point taken on behalf of the appellants consequently 
fails and must be over-ruled. 


The Eastern Mort- 
gage and Agency 
Co. Ld, 


t. 
Rebati Kumar Ray, 
Alookerjee J. 


264 


The Eastern Mort- 
‘gage and Agency 
Co. Ld. 


e. 
. Rebati Kumar Ray. 


Mo 


CIVIL. 


1908. 


—— 


okerjee J, 


THÉ CALCUTTA LAW JOURNAL. (Vor. Ì1}. 


~ 


The second ground upon which the decision of the Court 
below is assailed, namely, that the assent of Nanda Kumar was 
not essential to the validity of the mortgage, is based upoù four 
reasons; namely, (a) that Nanda Kumar was an executor, by 
implication and as he did not take out probate, he must be as- 
sumed to have renounced the office of executor, and accordingly, 


„his assent was not necessary ; (b) that Nanda Kumar was a mere 


overseer or co-adjutor, and therefore his assent was not essential ; 
(c) that his assent was withheld capriciously, and, consequently, 
the absence of consent on his part cannot invalidate the transac- 
tion ; and (4) that the condition in the will requiring his assent 
for the validity of the mortgage is void in law. 

As regards the first branch of this contention, it is argued 
that Nanda Kumar was an executor according to the tenor of the 
will, and reliance is placed upon a passage from Williams on Exe- 
cutors, 1oth Edition, Vol. I. p. 167. ` We are unable to accept 
this view of the position of Nanda Kumar as well founded. No 
doubt, as provided in Sec. 7 of the Probate and Administration 
Act, the appointment ofan executor may be express or by neces- 
sary implication ; but, the test in every case is whether the 


person in question is one to whom the execution of the last will 


of the testator is by his appointment confided. As pointed out 
in Williams on Executors Vol. I. p. 168, unless the Court can — 
gather from the words of the will, that the person named is re- 
quired to pay the debts of the deceased and generally to adminis- 
terthe estate, it will not grant probate to him as executor 
according to the tenor thereof. It is manifest from the terms of 
the will now before us, that Nanda Kumar was not intended by 
the testator to take any part in the administration of his estate, 
and we must hold accordingly that he was not an executor 
according to the tenor of the will. Hx 

As regards the second branch of the contention, it is argued 
that the position of Nanda Kumar, if not that of an executor, 


.was that of a co-adjutor or an overseer, and that, therefore, the 


executrices were not bound to take his assent. Reliance is 
placed upon a passage from Williams on Executors, Vol. I. p. 169, 


* where it is stated that a co-adjutor or overseer has no power to 


administer or intermeddle otherwise than to counsel, persuade 
and advise, and if that fails to remedy negligence or miscarrying 
in the executors, he may complain to the Court. In our opinion 
the doctrine thys set forth has no application to the present case. 
Nanda Kumar's position under the will was obviously different 
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from that of overseers who, as Sir Thomas Ridley somewhat Orvit. 
quaintly puts it, * are looked upon only as candle-holders having 1908. 
no power to do anything but to hold the candle, while the exe- The Eastern Mort- 


cutors tell the deceased's maney”. The function of Nanda Ege and Agency 
: Oo., Ld. 
Kumar appears to be clearly defined, namely, he was neither an v. 
executor by implication, nora mere overseer, but was a person Kevati Kumar Ray. 
whose assent, the testator intended. should be obtained to validate Mookerjee J. 
certain classes of transactions, as the testator had confidence in == 
his judgment and integrity. l 
The third branch of the contention resolves itself into this, 
namely, that the testator could only have intended that the assent 
of Nanda Kumar should be treated as essential upon the assump- 
' tion that it would not be unreasonably withheld. It is clear, 
however, from the letter written by Nanda Kumar on the 13th 
February 1895 (Ex. 2) which we are inclined to hold is a genuine 
* document, that his assent was not withheld capriciously. He 
stated in this letter, which was addressed to Mr. Garth who was 
„then negociating the loan on behalf of the Company that the 
executrices had not shown him any papers relating to the estate, 
~~ and that he had not materials at his disposal which would justify 
bim in giving his consent to the mortgage, and he added that he 
had no objection to the executrices taking any loan with the 
consent of Durga Charan. This attitude which Nanda Kumar took 
up, was perfectly plain and intelligible, and we are unable to see 
how any honest man in his position could have acted differently. 
As regards the fourth branch of the contention, it js sugges- 
ted that the condition in the will which renders necessary the 
consent of Nanda Kumar to validate a mortgage transaction 
exceeding in amount one thousand rupees, is void in law. No 
authority has been cited in support of this proposition, but it is 
argued that if the validity of such a condition is affirmed, itc 
practically enables a stranger to intermeddle with the adminis- 
tion of the estate, and where, as in the present instance, the 
estate is heavily encumbered, substantially to clog the whole 
. management by unreasonably withholding his assent. We are 
unable to accept this view as sound. Itis opento a testator to 
impose restrictions upon the powers or discretion of an exebutor, 
and if in practice, such restrictions prove injurious to the actual 
administration of the estate, it is equally open to the executor to 
apply for suitable directions to the Court. We must hold conse- 
quently that the second ground taken on behalf ef the appellants 
fails entirely and must be over-ruled. 
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The third ground taken on behalf of the appellants raises 
the question, whether the mortgage sued upon is void ab inttio 
or merely voidable. The answer to this question must depend 
primarily upon the construction of section 90 of the Probate and 
Administration Act 1881, as amended by section 14 0f Act VI of 


. 1889. The first clause of this section provides that an executor 


has, subject to the other provisions of the section, power to 
dispose, as he thinks fit, of all or any of the properties for the 
time being vested in him under section 4. It was suggested by 
the learned vakil for the appellants that the power to dispose 
of property thus conferred on the executor is limited to cases of 
sales, We are, however, unable to accept this narrow construc- 
tiọn as sound. It will be observed that the clause is applicable 
quite as much to an administrator as to an executor, and so far 
as an administrator is concerned, it is manifest from clause (3) 
that his power to dispose of the property of the deceased is not 
limited to transfers by way of sale, but includes alienations of other 
descriptions. We must hold accordingly upon a construction of . 
clause (1) of section 90, that the phrase “ power to dispose ” 
includes any disposition by way of sale, mortgage, charge, ex- 
change or lease, and may also include a gift, though the validity 
of the gift may be dependent upon the consent of the benefi- 
ciaries. That an executor has the power to mortgage the pro- 
perty of the testator, unless prohibited by the terms of the will, 
is borne out by the cases of 7 the goods of Nundo Lal Mullick (1) 
Rajam Nath v. Ramanath (2) and Purna Chandra v. Nabin 
Chandra (3). The case of Kanti Chandra v. Kristo Churn (4) 
is not really opposed to this view, as the question does not appear 
to have been raised there. The position of the executor under 
the English law is somewhat similar, as an executor has, since 


. the Land Transfer Act 1897, full right to mortgage as well 


as to sell; See Williams on Executors Vol. I, page yor where 
it is stated that as an executor may absolutely dispose of the 
testator’s assests for the general purposes of the will, there 
seems no good reason why, in the exercise of a sound discre- 
tion, and presuming the language of the will does not per- 
emptorily require an absolute sale, the executor may not 
raise the money required by a partial sale or mortgage of 
the assets ; accordingly the powers of an executor to mortgage 
the assets has been recognised by high authorities in several 


- (1) (1896) I. L, R. 28 Cale. 908. (8) (1903) 8 C. W. N. 862. 
(2) (1898) 8 O. W, N. 483. (4) (1895) 3 C, W. N, 515. 
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cases of which CAtld & Co. v. Thorley (1) is a recent example. The CIVIL. 
rule as it obtains in the American Courts is somewhat different, 1906. 


viz, the personal representative cannot, merely by virtue of his mhe kastaa Mort- 
office, mortgage the real properties of the deceased unless authority gage and Agenoy 
has been conferred upon him by the will or by an order of the Co, Ta, 
Probate Court; but he can, inthe absence of any testamentary Rebati Kumar Bay. 
or statutory provision to the contrary, pledge or mortgage AMookerjeo J. 
personal properties in his hand for the purposes of administration E 
(see Cyclopedia of Law and Procedure, vol. 18, pp.” 345 and 371, 
and Woerner on Administration, vol. IT, section 345.) This dis- 
tinction, however, is not recognised by section 9o of the Probate 
and Administration Áct, and we must hold that under the first 
* clause of that section an executor has, subject to the other provi- 
sions thereof, power to mortgage any of the properties of the 
testator vested in him. 
The second clause of section 90 provides that the power 
of an executor to dispose of immovable property so vested in him 
is subject to any restriction which may be imposed in this behalf 
by the will appointing him, unless probate has been granted to 
..him and the Court which granted the probate permits him by an 
order in writing, notwithstanding the restriction, to dispose of 
any immovable property specifed in the order in a manner 
permitted thereby. It is clear from this clause that in the case 
before us the widows were bound by the restriction imposed by 
the will, namely, that a mortgage for a sum exceeding Rs. 1,000 
must be assented to by Nanda Kumar. They might, however, 
have applied to the Court, which had granted the probate, for 
permission to execute the mortgage, and if the Court had been 
satisfied that the mortgage was necessary for the purposes of the 
administration of the estate, it would have been competent to the 
Court to grant the requisite permission. The executrices, 
however, executed the mortgage inspite of the restriction in the 
will without the assent of Nunda Kumar and without the leave of 
the Court. Their act, therefore, must be taken as one in contra- 
vention of the provisions of clause (2). 
The fourth clause of section 9o provides that a disposal of the 
property by an executor in contravention of subsection ‘(2) is 
voidable at the instance of any other persons interested in the 
property. The learned vakil for the appellants, upon this rests 
his argument that the mortgage which the plaintiffs seek to 
enforce is not void and unenforceable but merely voidable, that 


_ (I) (1880) 16 Ch. D. 161. , 
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it cannot be avoided by the two executrices who were parties 
to it, and that assuming that it is voidable at the instance of the. 
executor now in possession, he can be permitted to do so only 
upon equitable terms, that is, only upon condition that he makes 
restitution of the benefit which has been conferred by means of the 


‘loan advanced by the plaintiffs, upon the estate now represented 


by him. In support of this proposition, reliance is placed upon 


‘the cases of Sinaya v. Munisami (1) and Tejpal v. Ganga (2). 


In our opinion this contention is well founded and must prevail. 
That an alienation by an executor or administrator without leave 
of the Court, where such leave is necessary under section 9o of 
the Probate and Administration Act, is not void but merely 
woidable, is clear from the case of Subkadra vw. Chandra 
Kumar (3), where it was held by this Court that a lease for a 
term exceeding five years granted by an administrator without the 
permission of the Court of Probate is a good lease as between the 
lessor and lessee, though it may be voidable at the instance of a 
person, other than the administrator, interested in the property. 
The mortgage which the plaintiffs seek to enforce, is therefore, 
a good mortgage as between the mortgagors and the mortgagees. 
Assume that it is voidable at the instance of the first defendant 


‘who is the executor now in possession of the estate, but the 


question arises, upon what terms, if any, it may be so avoided. 
In the case of Sinaya v. Munisami (1), the controversy related to 
the validity of a mortgage executed without the sanction of the 
Court by a guardian of an infant appointed under Act VIII 


‘of 1890, which was consequently voidable under sections 29 and 30 


of that Act. The infant who had been made a defendant to the 
suit to enforce the mortgage, expressed a desire through his 


guardian ad litem to avoid the mortgage. The learned Judges of 


the Madras High Court held, upon the analogy of the decisions in 
Shurrat  Chunder v. Rajhissen (4), Girraj v. Kasi Hamed 


' Ali (5), and Ray Lakhi v. Debendra (6), that the infant 
"was entitled to avoid the mortgage, but only on condition 


that he should restore any benefit which he had received there- 
under to the person from whom it was received. The learned 
Judges further observed that the fact that the person who 


'had received the benefit was the defendant, did not make any 


difference, for the mortgage was prima facte one binding on his 


(1) (1898) I. L. R,, 22 Mad, 289. (4) (1875) 15 B. L. R., 360, 
(3) (19021 I. L. R., 95 All, 69. (5) (1888) I. L. R., 9 All. 840. 
(8) (1903) 8 0. W. NA 54. (6) (1897) I, L. R., 24 Calo, 688, 


ae 
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estate, and he in effect sought to set jt aside on the technical 
ground that it was not sanctioned by the Court. The rule thus 
laid down was adopted in a similar case, Zeypal v. Ganga (1), 
by the learned Judges of the Allahabad High Court who held 
that the principle of equity that he who seeks equity must do 
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equity was applicable quite as much to a defendant as to a Rebati Kumar Ray. 


plaintiff, and distinguished the case of Mizamuddin v. Anandi (2), 
where the mortgage had been executed by a person who was 
neither the natural nor the certificated guardian of the infant, 
and whose act was consequently, not merely voidable but ab- 
solutely void. This distinction is pointedly brought out in the 
judgment of this Court in Moyna Bibi v. Banku Behary (3). 
We may add that the case of a contract by an infant is clearly, 
distinguishable on similar grounds, as a mortgage entered into 
by an infant is not merely voidable but void abinitio ; see Mohort 
Bibee v. Dharmodas (4, and Kanta Pershad w. Sheo Gopal (5). 
In our opinion, the rule laid down in Sinaya v. Munisami (6) 
and Zepal v. Ganga (1), is based on sound equitable principles 


‘and should be followed. No person who is entitled to avoid a 


transaction ought to be allowed to do so, in such a manner as 


"to enable him to recover property which would otherwise be 


lost to him and at the same time to keep the money or other 
advantages which he has obtained under it. This doctrine is 
recognised in section 64 of the Contract Act, in section a5 of 
the Transfer of Property Act and in sections 38 and 41 of the 
Specific Relief Act. It has been repeatedly applied by Indian 
Courts when transactions have been impeached and avoided on 
the ground that they were entered into by persons clothed 
with a qualified right of alienation, in excess of their powers ; 
for instances, we may refer to Shurrat v. Rajkissen (7), [which was 
a case of an alienation by a guardian], Phool Chand v. Rughoo- 
bans (8), Mutteeram v. Gopaul (9), Subramanya v. Ponnu Sami (10), 
and Sadashtv v. Dhakubat (11), [which were all cases of transfers 
by Hindu females with qualified power of alienation], and 
Konwar Doorganath v. Ram Chunder (12), [which was a case of 
an unjustifiable alienation by the trustee of a religious endow- 
ment] In the last mentioned case their Lordships òf the 


(1) (1902) I, L. R., 25 All, 59. (4) (1903) I. L. B, 30 Calc, 539. 
(2) (1896) I. L. R., 18 All. 373. (5) (1904) I. L. R 26 All. 342. 
(8) (1902) I. L. R. 29 Cale, 473, (6) (1898) I. L. R. 22 Mad, 289 
(7) (1875) 15 B. L. R. 380; HW. R. 46. 
(8) (1868) 9 W. R, 108. (10) (1884) T, L. R. 8 Mad, 92, 
(9) (1878) 11 B.L.R, 416 ; 20 W.R. 187. (11) (1880) I. L. R, 6 Bom, 450, 
(12) (1876) L. R. 4 1. A, 62 (66) ; I, L. R. 2 Calo, 341. 
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Judicial Committee ruled that although the alienation might 
not be valid in its entirety, yet it could be supported to the extent 
that it was established to be necessary or beneficial, and that 
consequently the transferee was entitled to be reimbursed so much 
of the money as had been legitimately advanced. That this 
principle is based upon a manifestly intelligible equity, is proved 
by the fact that it is widely recognised by the English and 
American Courts. Thus,in the weighty judgment of the Ex- 
chequer Chamber in Clough v. London and North Western 
Railway Co., (1), prepared by Lord Blackburn [Scarf v. Jardine(2)], 
and delivered by Mr. Justice Mellor, it is stated that “no man 
can at once treat the contract as avoided by him so as to resume 
the property which he parted with under it and at the same time 
keep the money or other advantages which he has obtained 
under it.” Again, in the Cyclopedia of Law and Procedure 
Vol. 18 page 341, it is stated as the settled rule in American 
Courts that where an unauthorised sale by an executor or ad- 
ministrator is set aside, restitution of the purchase money or pay- 
ments made is favoured in equity as far as possible, specially 
if the purchaser has parted with his consideration in good faith 
and the estate or the beneficiaries have received benefit therefrom; 
and where debts of the estate have been paid out of the 
proceeds of an invalid sale, the divested purchaser is entitled to 
be subrogated to the rights of such creditors and to be indem- 
nified out of the land. The case of Johnson v. Davidson (3) 
referred to in Woerner on Administration Vol. II. section 345 
aad Walker v. Quigg (4), appear to be solitary instances where 
the contrary view was taken ; but the rule, as we have stated it, 
is borne out by a series of decisions of which it is sufficient to 
mention Scott v. Dunn (5), and Blodgett v. Hitt (6), both of 
which are based upon the classical judgment of Mr. Justice Story 
in Bright v. Boyd (y) The same view was independently 
taken in the cases of Hudgin v. Hudgin (8) and Valle v. 
Fleming (9). In the last mentioned case it was observed that 
“nothing could be more unjust than to permit a person, (an 
administrator) to sell a tract of land and take the purchase money, 
and then because the sale happens to be informal and void, to 
allow him, or which is the same thing, the heir, .to recover back 


1) (1871) L. B. 7 Ex. 28. e (1837) 31 Am. Dec. 452. 
2) E 7 App. ere 345 (860). (1836) 30 Am, Deo, 174. 
8) 


1896) 162 ve Cs ) (1871) 29 Wis. 169. 
(7) si) 1 Story 494, (1843) 2 Story 607. 


(8) (1849) B Grattan 320. . (8) (1869) 29 Mo. 152, 
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the land and keep the money; any code of law which would CIVIL 
tolerate this would seem to be liable to the reproach of being a yery 1906. 
imperfect or a very inequitable one.” The learned Judge added The Eastern Mori- 
that it was immaterial whether relief was granted, under the gage and Agency 
name of compensation, or on the ground that it would be a : BOs Tel; 
fraud and act of ill-faith to take back the property and keep the Rebati Kumar Ray, 
money, or, by substituting the purchaser in the place of the Mookerjee J. 
creditor whose debts he had discharged, or, by giving him the RS 
benefit of a mortgage which his money had satisfied ; equity 
requires that he should be restored to his original position. The 

` learned vakil for the respondents strenuously argued that the equi- 
table doctrine in question could not apply to persons who were in 
the position of defendants, though it might be applicable, if af 
plaintiff. they sought a declaration that the mortgage was 
not bindingon the estate. This contention, in our opinion, is 
obviously unsound. The maxim “that he who seeks equity 
"must do equity " is applicable to a defendant as well as to a plain- 
tiff; anda party who seeks fo avail himself of an equitable 
defence must stand the test as well as one who appears as plain- 
tiffin a cause [See Bispham on Principles of Equity, 190s, 

" "Séction 43 and the observation of Brewer J., in delivering the 

unanimous opinion of the Supreme Court of the United States in 

Brown v. Lake Superior (1)]. If we test this doctrine in its appli- 

cation to the facts of the case before us, it will be seen that the 

view we take is unquestionably right. The mortgage which the 

first defendant seeks to avoid is voidable. Does it mean that it 

is good till it is avoided or bad tillit is confirmed? In other 

words, when a transaction may be set aside at the option of a 

person who may be assumed to be injured thereby, is it to be 

considered as being in effective operation until that party takes 

measures to enforce his right to rescind it? This was well put by 

Mr (afterwards Lord Justice) Mellish in his argument in Oakes v. 

Turquand (2) before the House of Lords in the following query : d 

when you say that an agreement is voidable and not void, and 

when a person endeavours to insist upon his right to treat it as 

void, is the agreement to be taken as valid until rescinded,, or 

when rescinded to be taken to have been void from the first ? 

The answer which the House of Lords gave, was to the effect 

that the agreement was to be taken as subsisting until rescinded, 

with the important qualification that it was not to be considered 

as rescinded on the date of the decree of the Court setting the 

(1) (1889) 184 U. 8, 530 (535). (2) (1867) L. R. 2 H. L, 326. ` 
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transaction aside, but as on the date of the unequivocal and 
open declaration of the injured party that he demands a rescission. 
The same result follows from the decision of the House of Lords, 
in Erlanger v. N. S. P. Co., (1) and of the Judicial Committee in 
Pease v. Gloahac (2). It may be conceded that it is not necessary 
for the injured party to bring an action to set aside the trans- 
action and that it is sufficient for him to declare his will to rescind 
by way of defence when an action is brought to enforce the 
transaction as against him; Clough v. L & N. W. R. Co. (3). But 
if it remains valid till it is avoided, it follows obviously that at the 
date when the plaintiffs commenced the present action, the mort- 
gàge was in effective operation, though stillliable to be avoided 
by the defendant. When, therefore, the defendant seeks to avoid it 
in the course of the litigation, the question’ necessarily arises 
upon what terms he is entitled to claim relief. The plaintiffs are 
obviously entitled to be placed in status quo, [Cyclopedia of Law 
and Procedure, Vol. 9, page 437, and Page on Contracts, sections: 
137, 240, 267, 888-891, and 908], and the first defendant must 
either make restitution to the plaintiffs to the extent to which 
the estate now represented by him has been benefitted by the 
transaction, or the plaintiffs must be allowed to enforce their 
security against the estate precisely to the same extent. The 
third point taken on behalf of the appellants, must therefore be 
answered in their favour. 

The fourth point taken on behalf of the appellants raises 
the question, whether the mortgage sued upon may not be bind- 
ing on the estate to the extent of the benefit it has received 
from the money of the plaintiffs, on the ground that the mortgage 
was assented to by all the beneficiaries under the will In the 
view we have taken of the question raised in the third point, it 
is not nécessary for us to enter into a full discussion of this 
matter. But as the mortgage deed appears to have been assented 
to by all the three sons of the testator, if they were at the: time 
competent to give their assent, it seems to us reasonable to hold 
that the transaction is binding upon the beneficiaries, for, if the 
moytgage was effected with the written consent and approval of 
every beneficiary, it may fairly be regarded as in substance a 
mortgage by the beneficiaries themselves. This view is supported 
by the cases of Geyer v. Snyder (4) and Duryea v. Mackey (5). If 


u) (1878) 3 App. Cas. 1218 (1277). (3) (1871) L. R. 7 Ex. 26. 
2) (1866) L. R. 1 P.C 219. (4) (1898) 140 N. Y. 394. 
(5)-(1896) 167 N. Y 904. . ts 
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the beneficiaries were competent to assent to the mortgage and 
in fact did so consent, they would be estopped from questioning 
the effect of the mortgage to bind their interest in the estate, 
and the first defendant as representing the estate would stand in 
- no better position (Woerner on Administration, Vol. II, section 
345) and (Schouler on Executors, 3rd edition, section 348). It is 
unnecessary, however to pursue this line of enquiry further. 

It was faintly suggested by the learned vakil for the respon- 
dent that the mortgage executed by the widows was invalid inas- 
much as they were entitled not to probate but letters of adminis- 
tration with copy of the will annexed when the probate granted 
to Akshoy was revoked in 1893. There is no substance in this 
contention. It is reasonably clear upon the evidence that when 
the probate granted to Akshoy was revoked, Upendra the second 
son of the testator was in failing health and practically renounced 
the executorship. But whether the widows were entitled to act 
as executrices or administratrices a mortgage executed by .them 
without leave of the Court would be merely voidable and not 
void under section 9o, subsection 4 of the Probate and Adminis- 
tration Act. i 

The conclusion, therefore, follows that the ground upon 
which the learned Subordinate Judge has dismissed the suit 
cannot be supported ‘and all the other questions which arise 
upon the several issues framed in the cause must be determined. 
As the whole of the evidence was not taken by the learned Judge 
the parties have agreed that under these circumstances, the 
most convenient course would be to remand the case to him for 
further trial. i 

The result, therefore, is that this appeal must be allowed and 
the decree of the-Subordinate Judge reversed. The case is re- 
mitted to him for trial upon the merits ; the costs of this appeal 
will abide the result, to be dealt with by him when ne makes the 
final decree. 


M. K. M. . Appeal allowed; case remanded. 
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Before Mr. Justice Ghose aud Mr. Justice Pargiter. 
g ANANDAMOYI 


v 


LAKSHI CHANDRA * 


Servios tenure, Sorfeiture of, by repudiation of tenancy— Kjoctment, suit for— 
Notico, if necessary Act shewing intention to determine the leate— Bengal 
Tenancy Act (VIII of 1885) ss, 155, IS1.— Tramsfer of Property Aci 
CXV of 1882) ss. 108 and 111 cl, g. 


Where the holder of a service tenure renounced the title of his landlord and 
executed a kabuliat in favour of & third party in respect of the whole of the land 
comprised in the tenure, and the landlord brought a suit for ejectment, 

Held : That the case falls within the Transter of Property Act and not within 
the Bengal Tenancy Act; that no notice to quit was necessary, as the dofendant 
ferfeited his tenancy by denying the landlord's title; but that the landlord, 
before he can eject the tenant, must do some act or other shewing his intention 
to determine the lease, and this intention must be shewn at sometime antecedent 
to the institution of the suit. 


Ansar Ali v. C. P. Grey (1), and Haidri Bogum v. Nathu (2) referred to, 

Appeal by the Plaintiff. 

Suit for ejectment of tenant of a service tenure. 

The material facts and arguments.in the case will appear from 
the judgment. 

Babu Baikuntha Nath Das for the Appellant. 

No one appeared for the Respondent. . : 

The judgment of the Court was delivered by c 

Ghose J.—The subject matter of the suit, out of which this 
appeal arises, is a service tenure, which the defendant held under 
the plaintiff. The defendant renounced the title of his landlord, 
and executed a kabuliat in réspect of the whole of the land 
comprised in the service tenure in favour of a third party and, 
thereupon, the present suit was brought for ejectment. The case 
seems clearly to fall within the Transfer of Property Act, and 
not under the Bengal Tenancy Act. Section 155 of the Bengal 
Tenancy Act says that a suit for ejectment can only be brought 
after notice having been given to the tenant ; but section 181 of 
the same Act exempts from the operation of the Act Ghatwali or 
other service tenures. Section 106 of the Transfer of Property 
Act declares that “in the absence of a contract or local law or 
usage to the contrary, a lease of immovable property for agricul- 
tural or manufacturing purposes shall be deemed to be a lease 


* 


* Appeal from Appellate Decree No. 784 of 1904 against the decree of Babu 
P. Ghose, Subordinate Judge of Noakhali, dated 31st December, 1903, reversing 
that of Babu Lalit Kumar Bose, Munsif of Noakhali, dated 27th Jurie 1901. 


(1) (1905) 2.0, L, J. 403. „ - (2) (1894) I. L. R., 17 All, 45, 
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from year to year, terminable, on the part of either lessor or 
lessee, by six months’ notice expiring with the end of a year of 
the tenancy; and a lease of immovable property for any other 
purpose shall be deemed to be a lease from month to month, 
terminable, on the part of either lessor or lessee, by fifteen days’ 
notice expiring with the end of a month of the tenancy." Sec- 
tion 111 of the Act lays down, when a lease of immovable property 
determines, it determines, among other events, “ by forfeiture” 
[see clause /g/] ; that is to say, " (1) in case the lessee breaks an 
express condition which provides that, on breach thereof, the 
lessor may re-enter, or the lease shall become void ; or (2) in case 
the lessee renounces his character as such by setting up a title in 
a third person or by claiming title in himself; and in either case, 
the lessor or his transferee does some act showing his intention to 
determine the lease.” So that, the defendant did incur a forfeiture 
of his tenancy by denial of the plaintiff's title as landlord. But 
looking at clause (g) of section 111 of the Transfer of Property Act 
to which we have just referred, it would appear that though the 
landlord is entitled to treat the defendant as a person who has for- 
feited his tenancy, yet he must do some act or other showing his 
intention to determine the lease held by the defendant, and this 
intention must be shown at sometime or other antecedent to the 
institution of the suit. The Lower Appellate Court is of opinion, 
having regard to the provisions of the Bengal Tenancy Act, and 
the Transfer of Property Act, that the plaintiff could not, not- 
withstanding the denial by the defendant of the title of his 
landlord, maintain the suit without a notice to quit being served 
upon the defendant. We are of opinion, for the reasons that 
have already been given, that the view expressed by the Sub- 
ordinate Judge is not correct. The defendant, as we take it, 
forfeited his tenancy by denial of the plaintiff's title as landlord; 
and when the law distinctly declares that a lease of immovable 
property determines by forfeiture incurred by denial By the lessee 
of the title of his landlord, a notice to quit is obviously not 


necessary. The view that we have just expressed is in accord | 


with the principle underlying the case of Ansar Ali Jamadar v. 
C. E. Grey (1), and the case of Haidri Begam v. Nathu (2. But 
as already mentioned, before the plaintiff could be entitled to 
eject the defendant it must be shewn that the former declared his 


intention to determine the tenancy of the latter, and that such' 


intention was declared by some act or other before the institution 


(1) (1905) 2 C, L. J., 403, (2) (1894) I, L. B. 17 All, 46. 
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‘of the suit. There is, however, no finding by the Subordinaté 
Judge upon this matter. We are, therefore, constrained to 
remand the case for a clear finding. Ifthe Court be of opinion 
that the plaintiff did, by some act or other, declare his intention 
to determine the lease of the defendant antecedent to the institu- 
tion of the suit, he would.be entitled to recover judgment ; 
otherwise, the suit should have to be dismissed. Costs will abide 
the result. 


H. S, l Appeal allowed ; case remanded. i 


l Before Mr. Justice Mitra and Mr. Justice Geidt. 
*, KRISHNA CHANDRA PAL. 


v. 


PROTAP CHANDRA PAL.* 


Oivi? Procedure Code (Act XIV of 1882), Seo, 108, applicability of, to exeou- 
tion proceedings—Seo, 2, 'deoree; meaning of—Exparte deoree— Beo. 588. 
clause (9)—Appeal lies from order rejecting application under Sco. 108, 
Civil Procedure Code, as not maintainable-—Inherent power of Court to 
revise its order, made empate, 

- Section 108 of the Code of Civil Procedure applies to execution proceedings. 
When, therefore, an order was passed exparte in the execution proceedings, direct- 
ing the payment of a certain sum of money by the judgment-debtors to the 
decree-holder in satisfaction of the decree, the order was one under section 244, 
Civil Procedure Code, and wasa ‘decree’ within the meaning of section 2 of 
the Code, and if it was passed without service of any notice under Sec. 248, 
Civil Procedure Code, upon one of the judgment-debtors, he may apply under 
Sec. 108, Oivil Procedure Code, to have the exparte order set aside. 

An appeal would lie under Sec. 588, clanse (9), Civil Procedure Code, from 
an order dismissing an application under Sec. 108 of the Code on the ground 
that Sec. 108, Civil Procedure Code, did not apply to execution proceedings, if 
the application could be entertained under that section. 

The Court has an inherent power to prevent an abuse of its processes and 
ig ‘competent to revise an order made in the absence of opposite party and 
without service.of notice upon him which the law directs should be served, 

Appeal by the Judgment-debtor, applicant under Sec. 108, 

Civil Procedure’ Code. 

Application under Sec. 108, Civil Procedure Code, for setting 


aside ‘an exparte order, made in a certain execution ease. |. » 
The respondent applied to execute a decree against the appellant and. 
another person, Notices were ordered to be issued upon them under Bec 248, 
Civil Procedure Code; theorder-sheet showed that the notices were duly served. 
One of the judgment-debtors entered appearance but the other didnot. After 
peal frorn Original Order No. 33 of 1904 against the decision of Babu 


ed Romar Bose, Subordinate Judge, Hooghly, dated the 14th November 
1908. 1 s 


Vou, ITI.) l HIGH COURT. 


various proceedings, the decree -holder applied for attachment and subsequently 
for payment of a certain sum of money deposited in Court to the oredit of 
both the judgment-debtors. On the 6th May 1903, a payment order was made 
in favor of the decree-holder, there being no appearance, or objection on behalf 
of the judgment-debtore., On the 21st May 1903, the decree-holder having 
taken out payment of the amount in part satisfaction of the decree and not 
having taken further steps in aid of the execution, the execution case was 
dismissed, The present appellant then unsuccessfully applied under Sec. 214, 
Civil Procedure Code to re-open the execution proceedings. He then applied 
under Sec. 108, or under Sec, 623, Civil Procedure Code for setting aside the exparte 
order referred to above and restoration of the execution case, on the allegation, 
that the payment order was fraudulently obtained without service of any notice 
under Seo, 248, Civil Procedure Code, upon him. Notice of this application 
was served on the deoree-holder and on the 14th November, 1908, on the 
objection of the decree-holder, the Subordinate Judge relying on the explanation 
to Sec. 647, Civil Procedure Code dismissed the application on the preliminary 
ground that Sec. 108, Civil Procedure Code did not apply to execution proceed- 
ings. The judgment-debtor appealed to the High Oourt. 

Baby Jnanendranath Bose tor Babu Lal Mohon Doss and Babu Agkore 
Nath Seal for the Appellant. 

Dr. Rashbehary Ghose (with him Babu. Hari Charan Sarkhel) for the 
Respondent took a preliminary objection that no appeal lay against the order, 
of the Subordinate Judge, and contended that although an appeal would lie, 
under Sec, 688, clause (9) of the Code against an order rejecting an application 

- under Sec, 108, Civil Procedure Code for an order to set aside a decree exparts, 
no appeal would le against an order declining to entertain an application 
purported to have been made under Sec. 108 of the Code on the ground that 
the section did not apply and here no ezparte decree was sought to be set aside, 
and referred to the cases of Ningappa v. Gangawa (1), Raja v. Strinivasa (2), 
Sujauddin v. Heazuddin (8), Jung Bahadur v. Mahadeo Prosad (4), and Raja 
Pudmanund v, Doorga Pershad (5). 

[Mitra J.—But the order sought to be set aside would come under Sec. 214, 
Civil Procedure Code. It is an order passed in the execution proceeding, 
between the decree-holder and the judgment-debtor and relates to the satis- 
faction of the decree, and as such it is appealable. | 

Babu Jnansndranath Bose who was called upon to argue on the merits :— 
Seo, 108, Civil Procedure Code applies to execution proceedings. Whatever 

. might have been the view of the other High Oourts, so far as our High Court 

is concerned, it took this view, at any rate, before the explanatory clause to 

Seo, 647, Civil Procedure Code was added by the amending Act VI of 1892, 

See Biswa Sonan v. Binanda (0). 

[Mitra J.—But what is the effect of the explanation subsequently added 

to Sec, 647, Civil Procedure Code ? ] i 

It rather supports my contention, The explanation says that ‘section 647, 

Civil Procedure Code does not apply to applications for the execution of decrees, 

which are proceedings in suits,. If, therefore, applications for the execution 


(1) 885) I. L R. 10 Bom. 488, (4) (1908) I, L. R. 81 Calc. 207, 
(3) (1888) 1. L R. 11 Mad. 819. (5) (1899) 4 O, W. N. 89. 
(3) (1899) I. L. R. 27 Calo. 414. (6) (1881) I. L. R, 10 Cale. 416. 
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of decrees ape procecdings in suits, the order made in the execution 
proceedings must be treated as an order made in the suit, and if that order is a 
decree, a8 I submit it is, by virtue of the provisions of sections 2 and 244, Oivil 
Procedure Code, and as that order or decree was passed ezparte, without any 
notice to the defendant, judgment-debtor, section 108, Civil Procedure Code 
does clearly apply. We need not take the aid of section 647, Civil Procedure 
Code to make the provisions of section 108 of the Code applicable to such 
orders in execution proceedings, 

The case of Thomas Souza v. Gulam Moidin (1), supports this view. The 
cases of Dhonkal Singh v. Phahhur Singh (2), and Hajrat Ahrammissa v. 
Valiuinissa (3), in so far as they take a contrary view, are, I submit, not 
éorrectly deóided. Thè true scope and applicability of section 647, Civil 
Procedure Code and the explanation added to it have been fully explained by 
the Judicial Committee in the case of Thakur Prasad v. Fakirulla (4). Bee 
alao the case of Asoka Kumar v. Khettramoni (5), where the scope of 
section 647, Civil Procedure Code was considered and it was held that 
section 628, Civil Procedure Code applied to execution proceedings, Besides, 
the Oourt has an inherent power to deal with an-application to set aside an 
ewparte order on proper grounds being made out, Bee Bibee Tulsiman v. 
Harihar Mahto (6), and Sudevi Devi v. Sovaram (7). If there was no method for 
setting aside such ewparte orders, made in execution proceedings, the judgment- 
debtor would be without any remedy and would suffer for no fault of his own, 

Babu Aghore Nath Seal in reply. 


_ The judgment of the Court was delivered by 


Mitra J.—The respondent before us was the decree-holder 
in a suit against the father of the appellant and another. The 
proceedings in the suit extended over very many years, and on 
the 6th May 1903 the Court of the Subordinate Judge of Hooghly 
made an order directing the payment of Rs. 2,975 by the appellant 
before us and the other judgment-debtor. The appellant was 
represented by his mother and certificated guardian Srimati Raj 
Kishori Dasi and she applied on the 12th August 1903 for an 
order to set aside the order of the 6th May 1903, on the ground 
that notice of the application of the respondent for payment was 
not served upon her. The application was made under section 108, 
Civil Procedure Code and she also prayed that if the Court thought 
fit, it might be taken as one under section 623 of the Code, 

The matter came before the Subordinate Judge on the 14th 
Novegnber 1903 and he held that section 108 of the Code was not 
applicable to the case and he accordingly dismissed the appli- 
cation. 


(1) (1902) I. L. R. 26 Mad. 438. (2) (1898) I. L. R. 15 Al, 84 F. B. 
(3) (1898) I. L. R. 18 Bom. 429. 
(4) (1894) L. R. 28 I. A, 44; I. L. R. 17 All. 106. 
(5) (1898) 2 O, W, N. 606. O (1905) 9 C. W. N, 81 F. B. 
(7) (1908) 10 C. W. N. 806. à 
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. The appellant complains before us that the Subordinate CIVIL. 
Judge was wrong. 1908. 
A preliminary objection. has been taken’by the learned vakil 
for the respondent that no appeal lies from the order declining 
to entertain the application of the petitioner. We think, how-  Protap "Chandra 
ever, that clause (9) of section 588 of the Code is wide enough to EAN 
allow us to entertain the appeal, notwithstanding that it was Mitra J. 
made in execution proceedings. The order of the 6th May 1903 TX 
must be taken to be an order under section 244 of the Code, an : 
order relating to the execution or satisfaction of the decree 
obtained by the respondent. The definition of the word ‘decree’ 
. as given in the Code includes any order determining any question 


Krishna Ohandra 
Pal 


mentioned or referred to in section 244, but not specified ih 
‘section 588. The application purported to be one under Sec. 
108, and if it could be entertained under that section, an appeal 
would lie from the order dismissing it. The preliminary objec- 
tion, therefore, fails. 


Coming to the merits of the case, we do not see why section 
108 of the Code should not apply. It says “In any case in which 
-a decree is passed exparte against a defendant, he may apply to 
“the Court by which the decree was made for an order to set it 
aside.” We have already seen that the order that the petitioner 
asked to be set aside, was a decree within the meaning of the 
Code and it was passed exparte and the appellant before us was to 
all intents and purposes a defendant though he was also called 
a judgment-debtor. He asked through his guardian that 
the order might be set aside on the ground of non-service of 
notice. 

* The Court has also inherent power to prevent an abuse of 
its processes and is competent to revise an order made in the 
absence of the opposite party and without service of notice upon 
him which the law directs should be served. 

Severalcases have been cited before us on behalf of the d 
respondent to show that section 108 is not applicable to a matter 
like the present one. None of these cases is, however, in point. 
‘We, therefore, think it unnecessary to discuss them. The n*tice 

. inthis case was issued under section 248. and if it was not 
„actually served and if an order was obtained notwithstanding 
.Don-service, we fail to see why the Court is not competent to 
‘revise its order. - The order appealed 1 from may also be E to 
be one under Sec. 244. 

We set aside the order appealed from and direct the appli- 
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cation of the appellant to be heard, both parties being at liberty 
to adduce evidence on the question of service of notice. : 

The appellant is entitled to lis costs, hearing fee being 
assessed at three gold mohurs. 


B. M. Appeal allowed. 


Uu 


Before Mr. Justice Mookerjee. 
RAMRUP SAHAI AND ANOTHER. 
v. 


s KUSHAL MISSER.* 


Publio Demands Recovery Act (I of 1895 B.C.) sections 10, 31—Notice, service 
of —Suit to set aside sale—Sale, confirmation of— Certificate, issue of, if 
oures defect in service of notice—Notice, how to be served, 

Service of notice under section 10 of the Public Demands Recovery Act is 
essential for the validity of a sale held under the Act, and such service of notice 
under section 10, must be effected in conformity with the provisions of 
section 31 of the Act. ! 

Saroda Charan Bandopadhaya v, Kista Mohun Bhattacharjee (1), Chundar 
Kumar Mookerjee v. The Secretary of State for India in Council (2), Gopal 
Das v. Hardeo Das (3), Hamrup Sahay v. Khushal Misser (4) referred to 


and followed. 
A defect in the service of such a notice cannot be cured under section 8 of 


Act VIL of 1868, B.C, by the grant of the certificate of sale to the auction 


purchaser. 
Bishambhur Haldar v. Bonomali Haldar (5), referred to. 


Sheo Ratan Singh v. Net Lal Sahw (6). distinguished, 
Appeal by the Plaintiffs. 

' Suit to set aside a sale of immovable property held by 
the Collector under the Public Demands Recovery Act 
(I of 1895 B.C.) for the recovery of arrears of Road Cess. 

The material facts and arguments appear from the judgment. 

Babu Dhirendra Lal Khasigtr for the Appellants. 
Babu Lachmi Narain Singh for the Respondent. 
The judgment of the Court was as follows : 


Mookerjee J.—This is an appeal on behalf of the plaintiffs 
in-a suit instituted by them for the purpose of setting aside a sale 
of immovable property held by the Collector of Muzafferpore on. 

* Appeal from Appellate Decree No. 730 of 1908, against the decree of 
Babu Gobinda Chandra Basak, Subordinate Judge, 2nd Court, of Zilla Tirhoot 


dated the 12th January 1908, reversing the decree of Mr. Mahmood Hassan, 
Munsiff, 2nd Court, Muraffarpore dated the 28rd September 1899. 


1) (1897) 1 0. W. N. 516. 3) 1902) 6 C, W. N, 630, 
03 (1900) 40. W.N. 586, — (5) (1899) I. L. R., 26 Calo, 414. 
3) (1900) 5 O. W; N. 86. 6) (1908) 6 C. W, N. 688, 


*- 
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the 29th of June 1896 under the Public Demands Recovery Act 
(Act I of 1895 B.C) for the recovery of arrears of Road-Cess. 
The sale appears to have been confirmed on the roth September 
1896, and the certificate of sale issued to the purchaser. The 


. Validity of the sale was challenged on various grounds 


which it is not necessary to set out in detail at the present 


‘stage of the case. It is sufficient to mention that in paragraph 3 


of the plaint it was alleged that the notice issued under section 10 
of the Public Demands Recovery Act was fraudulently and surrep- 
titiously returned without being served ; and in paragraph 4 
clauses (c) and (d), it was further stated, in the alternative, that 
either the notice was fraudulently not served, or if served, there 
was not due service in accordance with the provisions of the law. 
The plaintiffs accordingly contended that the foundation for the 
proceedings under the Public Demands Recovery Act was gone, 
that the sale was consequently a bad sale and must be set aside. The 
learned Munsiff found that the notice under section 10 had been 
served but that the manner in which the service had been effected 
was not in accordance with the provisions of section 31 of the 
Public Demands Recovery Act. After setting out the provisions 
of that section the learned Munsiff went to state as follows: 
“Now it is to be seen whether this section has been complied 
with. It is not the case that the judgment-debtor was not found 
nor was it impracticable to serve notice of certificate on the 
judgment-debtor himself, because the péon knew that he was in 
Darbhanga, and if he could not go there, it was for the Collector 
to send the notice and certificate to Darbhanga. Then again it 
does not appear from the report of the serving peon that he tried 
to find an adult member of the family of the judgment-debtor 
and even if.he did try he could not be found. The notice ought 
to have been served by fixing on the outer door of the house in 
which the judgment-debtor ordinarily dwells or carries on 
business. This house was at Darbhanga and not in the village 
where the serving peon had gone. Thus taking it for granted 
that notice and certificate were issued, it cannot be held that they 
were properly served on the judgment-debtor. In this view of 
the matter, relying upon the decision in the case,of Saroda Charan 
Bandopadhya v. Kista Mohun Bhattacharjee (1), the learned 
Munsiff held that the sale was a bad sale and accordingly set it 
aside. 

An appeal was then preferred to the learned Subordinate Judge 


(1) (1897) 1 0. W. N. 516, ' 
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who dismissed the suit on the ground that the suit was barred 
under the provisions of section 244 of the Code of Civil Procedure. 
A Second appeal was then preferred to this Court and on the 26th 
March 1902, Mr. Justice Brett and Mr. Justice Mitra, (1) reversed 
the decision of the learned Subordinate Judge and remanded 
the case for trial on the merits. The learned Judges pointed out 
that several reported cases fully supported the contention of the 
plaintiffs appellants, that if a certificate has not been duly served 
under the provisions of section ro of the Public Demands 
Recovery Act, there ca be no execution and the proceedings 
held under such certificate are bad. They further added that the 
fact that the sale proclamation was not served was also an 
important element to be taken into consideration ; they accord- 
ingly sent the case back for trial on the 5th, 6th, and yth issues 
raised in the case. Upon the case going back to the learned 
Subordinate Judge, he has found upon the 5th issue, against the 
plaintiffs. Upon the 6th issue, namely, whether there was any 
irregularity or illegality in the sale in dispute, the learned Sub- 


. ordinate Judge has found that the notice required by section 10 


of the Public Demands Recovery Act, as also the sale proclama- 
tion, has been served. In this view of the matter, the Subordinate 
Judge has come to the conclusion that no irregularity or 
illegality has been proved and he has consequently dismissed 
the suit. 

The plaintiffs have appealed to this. Court, and on their be- 
half it has been contended that the learned Subordinate Judge 
was not entitled to dismiss the suit solely upon the finding that 
the notice required by section 10 had been actually served, and 
that before the suit could be dismissed it was necessary to find 


.whether the notice had been served in accordance with the 


provisions of section 31 of the Act. Iam of opinion that this 
contention is well founded and must prevail. Section 31 of the 
Public Demands Recovery Act runs thus :—" Service of a notice 
under section 10 shall be made by delivering or tendering a 
copy thereof, signed by the Certificate Officer, whenever it may 
be è practicable to the judgment- -debtor therein named. When 
such judgment-debtor cannot be found the service may be made 
on any adult member of his family residing with him, and if no 
such male member can be found, notice may be served by fixing 
acopy onthe outer door of the house in which the judgment- 
debtor ordinarily dwells or carries on business, or by fixing a copy 


(1) (1902)6 0. W. N. 680, 
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thereof in some conspicuous place in the office of the Certificate 
Officer issuing the same and also in some conspicuous part of 
the land, if any, affected by the service of the notice." This 
is followed by a proviso to which itis not necessary to refer for 
the purposes of the case now before me. This section, therefore, 
provides that whenever practicable the service must be effected 
by delivering or tendering a copy of the notice to the judgment- 
debtor. Admittedly there was no attempt at personal service 
inthiscase. The section then goes onto provide that where 
the judgment-debtor cannot be found, service may be effected 
on any adult member of the family of the judgment-debtor 
residing with him. As the learned Munsiff has pointed out, 
there is no evidence to show that any attempt was made to effect 
a service in the manner contemplated by law. The section next 
` goes on to lay down that ina case in which an adult member 
cannot be found, notice may be served by fixing a copy thereof 
on the outer door of the house in which the judgment-debtor 
ordinarily dwells or carries on business. Now, assuming for a 
moment that it was not practicable in this case to effect service 
of the notice personally on the judgmedt-debtor, assuming also, 
that the service could not be effected on any adult male member 
of the family residing with him, the question arises, was the 
notice served by fixing a copy thereof on the outer-door of the 
housein which the judgment-debtor ordinarily dwelt or carried 
on business? The learned Munsiff answered this question in 
the negative. He held that the house in which the judgment- 
debtor ordinarily dwelt or carried on business was at Darbhanga, 
where the judgment-debtor was in service. It is admitted that 
the notice was served not in the house in Darbhanga, but in 
the house in which the judgment-debtor, at the time the service 
was effected, did not ordinarily dwell, or carry on business. 
There is nothing to show that the finding of the learned Munsiff, 
that the house in which the judgment-debtor ordinarily dwelt 
was at Darbhanga, is incorrect. It is clear, therefore, that the 
learned Munsiff was correct in the view he took, namely, that 
there was no evidence to show that the service had been effected 
in conformity with the provisions of Section 31 of the Public 
Demands Recovery Act. ; 

But it has been contended by the learned vakil før the 
respondent that this is immaterial, because in the irs? place, the 
onus is upon the plaintiffs appellants to show that the provisions 
of the law have not been complied with, and, secondly, if there 
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was any defect in the service of notice, it was cured under 
section 8 of Act VIL. of 1868, B. C, by the grant of the certi- 
ficate of sale to the auction purchaser. In support of. his 
contention, he relies upon the case of Sheo Ratan Singh v. Net 
Lal Sahu (1). That case, however, is clearly distinguishable, as 
it was one to set aside a sale held under Act XI of 1859 ; under 
that Act, read with section 8 of Act VII. 1868, B. C, a certificate 
of sale granted to the auction purchaser cures every defect in 
the service of notice. But, as pointed out by a Full Bench of 
this Court in the case of Bishambhur Haldar v. Bonomalt 
Haldar (2), section 8 of Act VII. of 1868, B. C, has no applica- 
tion to a certificate of sale- granted under the Public Demands 
Recovery Act, and it is limited in its application to the certificate 
granted under Act XI of 1859 or under section 11 of Act VII 
of 1868 B. C. i ' 

It is clear, therefore, that neither the first nor the second 
branch of the contention of the learned vakil for the respon- 
dent can be sustained. It follows, accordingly that the finding 
of the Subordinate Judge, namely, that the notice required 
"by section I0 of Act I of 1895 B. C, was actually served, is 

" not sufficient to dispose of the case. 'The question which was 
raised in the Court of first instance, and which has to be disposed 
of before the plaintiffs suit can be dismissed is, not merely 
whether the notice was actually served, but whether it was.served 
in accordance with the provisions of section 31. It cannot be 
disputed that the service of a notice under section ro is essential 
for the validity of a sale held under the Public Demands Re- 
covery Áct; [See the cases of Saroda Charan Bandopadhaya v. 
Kista Mohun Bhuttacharjee (3), Chunder Kumar Mookerjee v. 
Secretary of State for India in Council (4), which were 
decided under Act VII of 1880 B.C, and the cases of Gopal 
Das v. Hardeo Das (5), and Ramrup Sahay v. Khushal Misser (6) 
which were decided under Act I of 1895 B. C.] 

This being so, the question arises whether the respondent 
ought to have an opportunity of a further investigation of the 
question, namely, whether the service of the notice under 
sectiqi 10 was effected in conformity with the provisions of 
Section 31 of the Public Demands Recovery Act. Apart from 
the fact that this suit was instituted on the 25th February 1899 


‘and has lasted for nearly 6 years, I am of opinion that the 
(1) (1£02) 6 C. W. N. 688 (4) (1900) 4 C, W. N. 586, 


(2) (1899) L L. R. 26 Cale. 414, (5) (1900) 5 C. W. N. 86. 
(3) (1897) 1 C, WN, b16. (6) (1902) 6 O, W. N. 630, . .. 
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case ought not to be remanded for a further finding. It has been CIVIL. 
conceded that there is no evidence to be considered on the point 1905. 
except what is contained in the return of the peon who served mart 


: : Ramrup Sahai 
the notice under section 10. The peon when examined admitted v. 
that he had no recollection of the manner in which the notice ` Kushal Misser, 
was served, and ‘that all he could depose to was contained in Mookerjoe J. 
the return which he submitted at the time. That return E 
clearly shows that the service was not effected in conformity with 
the provisions of section 31, and Ido notsee that any useful 
purpose is to be gained by sending back the case to the Subor- 
dinate Judge for further consideration. 
The decision of the Court below must consequently be 
~reversed and the decree of the Munsiff restored with costs in all 
the Courts.* 


B. M. Appeal allowed. 
*NoTE.—No Letters Patent appeal was preferred against this decision and 
Beet 


this decision was followed by Brett and Woodroffe JJ.in Umed Ali v. Raj 
Laksmi, 1 O. L. J. 688 at 640; I. L. R. 88 Calc. 84—BRep. 


"TEN 


Before. Sir Francis William Maclean, K. C. I. E., Chief Justice 
and Mr. Justice Rampini. 


KULDIP SINGH CIVIL. 
v. 1898. 
CHHATUR SINGH RAY AND ANOTHER.* July 25. 


Right of . oocnpanoy, acquisition of—Bengal Texanoy Aot (VIII of 1885), 
Sos. 20 and 21— Right of a settled raiyat, aoguisition of—Presumption 
under section 20, ol. 7. d 


To show that a raiyat has, under section 21 of the Bengal Tenancy Act, 
acquired a right of occupancy in a holding, it is not sufficient to show that he 
has got other occupancy holdings in the same village ; what is required to be . 
shown is whether the tenant is a settled raiyat or not within the meaning of 
, Section 20, and has, as such, acquired a right of occupancy in the jote in dispute, 
: Per Rampini J: An occupancy right may be acquired by purchase but 

the right of a settled raiyat can be acquired only by a continuous holding of 

land in the village for twelve years. The presumption under clause 7 of 

section 20, of having held the land for twelve years arises only when the other 

f occupancy holdings are held under the same landlord, 


* Appeal from Appellate Decree No. 648 of 1897 against the decree of 
Babu Karunamoy Banerjee, Subordinate Judge, Bhagulpur, dated the 14th January 
1897, modifying the decree of Babu Umacharan Kar, Munsiff, Beguserai, dated 
the 30th April 1896. i 
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Prts. Appeal by the Plaintiff. 
1898. —— Suit for arrears of rent and for ejectment. 
Kuldip Singh The plaintiff was the appellant in this case. The- suit was 


for arrears of rent for the years 1299 to 1302 Fasli and it was 
instituted on the roth June 1895. The plaintiff alleged that 
the defendants held the lands under him as raiyats under a potta 
at a certain rental but that they had no sort of right in the said 
lands. The plaintiff prayed for a decree for the arrears and also 
for ejectment under section 66 of the Bengal Tenancy Act on the 
ground of non-payment of rent. The defence raised was one of 
payment. The defence further denied the fact of the potta and 
set up a kabuliat bearing date the 25th November 1891. The 
defendants also alleged that they were raiyats with right of 
occupancy and that they were not liable to eviction under the 
provisions of section 66 of the Bengal Tenancy Act. 

The Court of first instance raised two issues in the case, first, 
whether the plea of payment was true, and secondly, whether the 
defendant was liable to ejectment under section 66 of the Bengal 
Tenancy Act. The first Court decided both questions in favour 
of the plaintiff and gave him a decree. 

On appeal by the defendants, the learned Subordinate J udge 
affirmed the finding of the first Court on the first issue, but as 
to the second issue, he reversed the finding of that Court. His 
judgment on that point was as follows :— 

“With regard to the decree for ejectment, this Court, in view 
of sections 20 and 21 of the Tenancy Act, is of opinion, that when 
the defendants have other occupancy jo/es in the same village as 
proved by them and not contradicted by the other side, they 
have an occupancy right in the disputed jotes also arid so the 
decree for ejectment must be set aside.” 

The plaintiff appealed against that decision of the lower 
Appellate Court. 

Dr. Asutosh UM and Babu Jnanendranath Bose for the 
Appellant. 

Babu Digamber Chatterjee for the Respondents. 

, The judgments of the Court were as follows :— 


Maclean C. J.—It is sufficient to say that the finding at the 
bottom of page 7 of the paper-book as to the application of , 
sections 20 and 21 of the Tenancy Act to the other fofes, is. not 
sufficiently precise, because, as has been pointed out in the course 
of the argument, those ots may have been acquired by purchase 
and consequently may have been held for a period less than 


v. 
Chhatar Singh Ray, 


. 
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twelve years. That being so, it is questionable whether the CIVIL. 
defendants are settled raiyats within the meaning of the sections 1898. 
referred to as to the other fores. The case must, therefore, go Kuldip Singh 
back to the lower Appellate Court, in order that it may ascertain t 


: : Chhatur Singh Ray. 
whether the defendants were settled raiyats ofthe village and ur Singh Ray 


whether, as such settled raiyats, they have acquired a right of Maclean Cody 
occupancy in the jotes in dispute. 

The costs of this appeal will abide the result. 

. It is admitted that the Appeal No. 644 is governed by this 
decision ; the same order will be made in that case. 

Rampini J.—I would merely add that the point raised in this 
appeal is a somewhat technical one. There is a distinction 
between an occupancy raiyat and a settled raiyat. An occupancy 
right may ‘be acquired by purchase but the rights of a settled 
raiyat can only be acquired by a continuous holding of land in the 
village for twelve years. The Subordinate Judge has held that , 
the defendants in this case are occupancy raiyats in respect. ofthe 
land in dispute, because they have other occupancy 7ofes in the 
village. But that is not enough to give them, under clause 1 of 

— Section 21 of the Tenancy Act, occupancy rights in respect of the 
lands in dispute in this case. He should have found that they 
were settled raiyats in respect of the other occupancy holdings 
which they hold in the village. It is under these circumstances 
alone that they would be entitled to have occupancy rights in the 
land in dispute which they have admittedly held for less than 
twelve years, namely, for seven years. 

The learned pleader for the respondents has pointed out 
that, under the provisions of clause 7, section 20 of the Tenancy 
Act, a presumption arises that the defendants have held the land 
in question for twelve years, but that presumption would only 
arise in a case if the other occupancy holdings which they hold 
are held under the same landlord as the one under whom the 

. land in dispute is held; and the learned pleader for the , 

i respondents candidly admits that that does not appear to be the 

i case here. Under these circumstances, I agree with the Chief. 
Justice in remanding the case to the lower Appellate Coyrt in 
order that it may find, more specifjcally, whether the defendants 
are settled raiyats of the village, and whether, under the circums- 
tances, the provisions of clause 1 of section 20 of the Tenancy 
Act apply to them in respect of the lands in dispute. 


B. L. C. ' Appeal allowed ; case remanded., 
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Before Sir Francis William Maclean, K. C. I. E., Chief Justice 
aud Mr. Justice Pratt. 


ROOP CHANNESSA BIBI AND oTHERS 
v. 
BEJOYCHAND MAHATAP AND ANOTHER.* 


Suit for money paid for the use of the defendant, maintainability of—Absence 
of obligation to pay, express or implied—Payment against the will of the 
defendant. 

Upon a putni sale under Regulation VIII of 1819, & portion of the sur- 
plus sale proceeds, standing to the credit of the defaulter, was withdrawn by 
an execution creditor of one of them. On a suit by the efaulter the sale 
wes set aside and the landlord had to refund the purchase money to the 
auction purchaser, The landlord having sued for the recovery of the amount 
withdrawn by the execution creditor, 

Held, that the defaulter whose creditor had withdrawn the money, 
was not liable to pay. It is not in every case in which a man has 
benefited by the money of another, that an obligation to repay that 
money arise. To support such a suit there must be an obligation, 
express or implied, torepay. There is no such obligation in the case of a 
voluntary payment and still less when money has been paid against the will 
of the party for whose use it is supposed to have been paid, 

Ram Tuhal Sing v. Biseswar Lall Sahoo (1), and Stoker v. Lewis (2), 
followed. 

Appeal by the legal representatives of the Defendant No. 4. 

Suit for money. 

The plaintiff had brought the putni of the defendants Nos. 2 
to 4 which they held under him, to sale under Regulation VIII of 
1819 for its arrears of rent and one Peary Mohun Roy purchased 
it for Rs. 15,000; out of that money, Rs. 13,614-11-9:pies was 
held in the Collectorate as surplus sale proceeds on behalf of 
defendants Nos. 2 to 4, after deducting the expenses of the sale 
and the amount due to the plaintiff for the arrears; the sale 
was set aside on the 14th August 1900 by the decree passed in 
a suit brought by those defendants, and the plaintiff was obliged 
to deposit Rs. 15,555-4 with interest as due to the auction 
purchaser, and that while that suit was pending, defendant 
No. 1 withdrew from the surplus sale proceeds the sum of 
Rs. 502-13-3 pies in execution of his decree against defendant 
No. 4 alone. 

* Appeal from Appellate Decree No. 1584 of 1903 against the decree of 
Babu Kalidhan Ohatterjee, Subordinate Jud Hughly, dated the 29th April 


1903 modifiing that of Babu Rajani Kanta Chatterjee, Moonsiff, Hughly, dated 
the 11th July 1902, 


Q) (2875) L. R. 21. A. 143; 15 B. L, R. 208, — (2) (1785) 1 T. B. 20, 
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The plaintiff instituted this suit fer the -recovery of this 
money with interest. The Moonsiff decreed the suit against the 
defendant No. 4 alone, but refused interest. Both the plaintiff 
and the defendant No. 4 appealed. On appealthe Subordinate 
Judge held that both the defendants No. 3 and 4 were liable, 
The material portion of his judgment was as follows :— 

“The defendant No. 4 says, it is defendant No. tr and not 
he who is liable for the plaintiffs claim. I think both defendants 
Nos. 1 and 4 are jointly liable for the money of the plaintiff, 
since both of them were benefited thereby. 

It is'true, defendant No. 1 got it in execution of his decree 
against defendant No. 4. But' when it appears he drew out 
that money while the suit to set aside the sale was pending, T 
think, defendant No. 1 had no right to retain that money after 
the sale had been set aside, since whatever interest, the defen- 
dant No. 4 had in the surplus sale-proceeds, ceased with the 
setting aside of the sale. After the sale had been set aside, the 
parties were relegated to the same position in which they were 
before, and so the surplus.sale-proceeds became the money of 
the plaintiff from the time the sale was set aside. If defendant 
No. 1 drew out of it the debt which was due to him by defendant 
No. 4and could not wait for the result of the suit to set aside 
the sale which wasthen pending, he cannot blame any other 
than himself, if he is now to refund it to the plaintiff who has 
now become its owner after the sale has been set aside. Defen- 

.dant No. 4, I think, has no right to dispute his taking out the 
money for his debt. Defendant No. 4 has been fully benefited." 

The original defendant No. 4 having died since the hearing 
of the appeal in the Lower Court, hislegal representatives came 
upon the record and preferred a-Second appeal against the said 
decree of the Subdrdinate Judge. 


Babu Ram Chandra Mazumdar for the Appellants. _ 

Babu Basanta Kumar Bose for the plaintiff Respondent. 

The judgments of the Court were as follows : 

Maclean C. J.—This appeal must be allowed. The facts 
are accurately stated in the judgment of the Subordinate Judge, 
though Ishould have liked to have seen the precise terms of 
the decree of the 14th August 1900 which set aside the sale. 

The learned Judge in the Court below has held the defen- 
dant No. 4 liable solely on the ground that he was benefited by 
the payment made to defendant No, 1 out of the monies in the 
hands of the Collector.: I do not think that that, per se, is 
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sufficient to support the.view that defendant No. 4 must be liable 
to pay the amount to the present plaintiff, who, I may mention, 
has obtained a decree in this suit, as against defendant No. 1, who 
actually received the money. The Privy Council has laid, down 
in the case of Ram Tuhal Singh v. Bisseswar Lall Sahoo (1) É— 
“Tt is not in every case in which a man has benefited by the 
money of another, that an obligation to repay that money arises. 
The question is not to be determined by nice considerations of 
what may be fair or proper according to the highest morality. 
To support such a suit there must be an obligation, express or 
implied, to-repay. It is well settled that there is no such obliga- 
tion in the case of a voluntary payment by A of B's debt, still less 
‘vill the action lie when the money has been paid, as here, against 
the will of the party for whose use it is supposed to have been 
paid," [Stokes v. Lewss]'(2). . 

On this principle, I do not see how the present plaintiff can 
successfully maintain the present suit as against defendant No. 4, 
whatever the liability of defendant No. 1 may be. 

At the time of the payment to defendant No. 1 out of the 
money in the Collectorate, that money was only contingently the 
money of defendant No. 4. The suit was,then pending. Whether 
the Collector had notice of that suit does not appear ; and if it 
eventuated, as it did, in setting aside the sale, the money in the 
Collectorate would then have been prima facie the monéy of the 
purchaser who paid it in, and not that of the plaintiff, though the 
latter was bound, under the Regulation, to ‘fully indemnify the 
former. The case comes before us on Second appeal’: there 
appear to me to be facts, which ought to be substantiated before 
defendant No. 4 can be held liable: and these facts cannot now ` 
be gone into. Ido not think this sufficient, upon the facts found, 
to warrant us in saying that defendant No. 4 is liable. i 

The appeal must be allowed and the plaintiff's suit as against 
defendant No. 4 dismissed with costs. . 

Pratt J.—I am also of opinion that the plaintiff has no cause 
ofaction as against defendant No.'4 and, therefore, this action 
cannot succeed as against him. 


B. L. C. Appeal allowed. 


(1) (1875) L. R. 2 I. A, 143; 13 B. L. R., 208. (2) (1785) 1 T. R. 20, 
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Before Mr. Justice Ghose and Mr. Justice Geidt, 
MADAN MOHAN DAS 
v. 


NOBIN KISHORE DEB* 


Limitation Act (XV of 1877) Sch. II, Art 179—Application for execution of 
mortgage decree, after partial satisfaction by a previous execution proceed- 
txg—Transfer of Property Act (IV of 1882), section 90—0Order of the 
Court passing a decree for the balance—Deoree. 


` Where on an application under section 90 of the Transfer of Property Act, 
the Court passed an order fur the balance of the decretal amount to be recovered, 
and a decree specifying the exact amount to be recovered was passed three 
days later in accordance with that order, 
Held, that as regards an application for execution, limitation of 3 years 
will be counted from the date of the decree and not from the date of the order. 


Appeal by the Decree-holder. 
. Application for execution of a mortgage decree partially 

satisfied. 

The material facts and arguments appear from the judgment. 

Babus Tarakishore Chowdhuri and Bepin Chandra Mullick 
for the Appellant. 

Babu Dwarkanath, Chakravarti and Mr. G. Sircar for the 
Respondent. 

The judgment of the Court was delivered by 

Ghose J.—The question raised in this appeal is one of limita- 
tion. It arises in this way. The decree-holder obtained a mortgage 
decree on the 3rd February 1898. In furtherance of this decree, 
certain properties belonging to the judgment-debtor were sold on 
the 6th January 1899. The sale, however, did not realize the 


^ whole amount due to the decree-holder, the result being that an 


application under section 9o of the Transfer of Property Act, 
was made by the decree-holder on thé 7th August 1901. * No 
doubt, in this application, mention was made of the balance due 
to him, but the order of .the Court was simply to the effect that 
the balance of the decretal amount be recovered from the judgment- 
debtor. This order was made on the 23rd September 1901, and 
subsequently, on the z6th September 1901, a formal decree 
referring to the order of the 23rd September of 4901, and giving 
the exact amount due to the decree-holder, was made out, and 
signed by the Court. Subsequently the present application was 
made on the 24th September 1904, for execution of the said 


* Appeal from Order No. 153 of 1905 against an order of B. B. Newbold Esq. 
District Judge of Bylhet, dated the 27th January 1905, affirming an order of 
Babu Satya Charan Ganguli, Muneif of that place, dated the 4th October 1904. 
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decree of the 26th September 1901. And the question that has 
been raised between the parties is whether the decrée-holder in 
order to save his claim from being barred by limitation, was 
bound to have come into Court within 3 years from the order 
of the 23rd September 1901, or the present application is within 
time, it having been presented within 3 years from the date 
when the decree was drawn up viz. on the 26th September. 
Referring to section 9o of the Transfer of Property Act, it. 

will be found that when the net proceeds of any sale are in- 
sufficient to pay the amount due to the mortgagee, and if the 
balance is legally recoverable from the defendant, the Court may 
pass a decree for such balance. So that it is apparent that under 
this section the Court has to make a decree between the parties 
as to the amount actually due to the mortgagee, and though in 
the present case an order was made on the 23rd September 1901, 


. that the balance of the decretal amount be recovered from.the 


defendant, no definite sum of money was specified therein. And 
it seems to us that the'order itself, without a formal decree being 
drawn up, could not be regarded as a decree, within the meaning 
of the said section go. 

For these reasons we are of opinion that the application 
which was presented by the decree-holder on the 24th Septem- 
ber 1904 was in time and that the Courts below were in error in 
holding otherwise. 

The result is that the orders of the lower Courts are set . 
aside, and the case sent back to the Court of first instance for 
execution of the decree of the 26th "September Igor. "The 
appellant will be entitled to his costs which we assess at 3 (three) 
gold mohurs. He will also be entitled to his costs in the" 
Courts below. 2 


H. $. ` Appeal allowed. | 


Vor. IIL] HIGH COURT. 
ET CIVIL RULE. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
: BRAJABALA DEBI ' 


v 


GURUDAS MANDAL AND ANOTHER.* 


Code of Cicil Procedure (Act XIV of 1882), sections 329, 330, 831, 334, 335, 
622—Olaim by judg ment-debtor, if maintainable—Olaim by person in con- 
structive possession through tenants— Possession” and “ Dispossession," 
meaning and scope of —Enquiry, scope of—Court, jurisdiction of —Discre- 
tion, exercise of— High Court, power of revision of—Jllegal exercise pf 
jurisdiction, what amounts to, ' 


Section 885 of the Code of Civil Procedure has to be read With section 834 
of the Code, 

-The judgment-debtor is not competent to make an application under 
section 835 of the Code, which refers to resistance or obstruction by, or the 
dispossession f a person other than the judgment-debtor. 

The term ‘possession’ in section 335, as in other {similar sections of the 
Code, is not used in a restricted sense as relating to a mere tangible or physical 
possession, but includes constructive possession or possession in law, by receipt 
of rent or otherwise. 

Collector of Bograh v. Kristo Indur Roy (1), Bhyrub Biroar v. Sham 
Hanjes (2), Asgur Ali v. Asgur Ali (8), Banee Madhub vw. Nund Lall (4), 

` uhoorun Begum v. Mahomed Wajed (8), Mancharam v. Fakirchand (6), 
Ohidambara vy. Ramasamy (7) referred to and followed, 

Kisori Lal Goswami v. Lala Shib Lall (8), Ibrahim Mullick v. Ramjadu 
Rakshit (9) explained and distinguished, 

The Court has the same jurisdiction in a case of dispossession, whether the 
person deprived of possession was in physical occupation or symbolical posses- 
sion, as it has in a case of resistance or obstruction by a person either in actual 
or constructive possession ; and a person who alleges that he was in possession 
through his tenant who had been ousted as the judgment-debtor from the land by 

. the delivery of possession to the purchaser, is entitled to make an application under 
section 335 of the Codo of Civil Procedure, as to that extent his own possession has 
been interfered with and he himself has been dispossessed within the meaning of 


the Section ; but although he may not be incompetent to apply under section 835° 


of the Code merely by reason of the fact that he claims to have been in cons- 
tructive and not actual posseasion, he cannot get any relief under that gection, 
inasmuch as, he cannot be placed in actual possession, which, according to 
his own allegation, he ngver enjoycd before,and on the other hand he cannot 


* Civil Rule No, 3465 of I906 ngainst an order of Babu G. B, Chowdhury 
Munsiff of Uluberia dated the 9th Beptember, 1905. 


. M (1869) 11. W. R. 191. (8) i 18. W. R. 87. 

* (2) (1871) 15 W. R. 70. (6) (1901) I. L R. 25 Bom. 478. 
(3) (1878) 20. W, R. 873. š (7) ed I. L. R.,27 Mad, 67. 
(4) (1874) 22. W. R. 123. (8) (1897) 1, C, W. N. 348, 


(9) (1903) L L. R, 30. Cal, 710. 
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be restored to possession through the person whom he alleges tobe his tenant, as 
in that case, it would be practically restoring the judgmenz-debtor'to possession 
in contravention of the provisions of sections 334 and 835 of the Code. 

The High Court is ordinarily very slow to interfere in revision with an 
order made by a Suvordinate Court in the exercise of its discretion, But when 
the effect of an order is to nullify the provisions of a section of the Coge, the 
High Court will interfere in setting it aside as an order made in the illegal 
exercise of jurisdiction. 

Mohunt Bhagwan v. Khetter Moni d) referred to. 

When a Court, upon an erroneous view of the scope of a section of tho 
Code, applies it to a case to which it has no spplicntion: it acts without juris- 


diction, 
Shiva v. Joma (9), Nussirwanjee v. Meer Mynoodeen (8), Jugudanund v, 


grum Lal (4) reterred to. 
Application by the Decree-holder, auction-purchaser. 
Order under section 335 of the Code of Civil Procedure. 
'The facts of the case appear from the judgment. 
Babu Sharat Chandra Roy Chowdhury for the Petitioner 
Babus Mahendra Nath Ray and Krishna. Prasad Sarbadhi» 
kari for the Opposite-party. C. A. V. 


The judgment of the Court, was delivered by 


MookerjeeJ. This isa Rule obtained by a decree-holder, auction- 
purchaser, calling upon the judgment-debtor and another person, both 
claimants under section 335, Civil Procedure Code, to show cause, 
why an order made by the Munsiff of Uluberia under that section 
should not be set aside. The facts which have given rise to these 
proceedings are practically undisputed. The present petitioner, 
Brajabala, obtained an exfarte decree for rent against Gurudas 
Mandal, on the allegation, that she was the landlord of an agri- 
cultural holding in the possession of the latter. Gurudas made an * 
application to have the exparte decree set aside, but was unsuc- 
cessful. The decree-holder then took out execution ; the property 
was sold and purchased by herself. She then obtained delivery of ' 
possession, with the result, that the judgment-debtor, Gurudas, 


. was ousted from the holding. An application was thereupon made 


under section -335, Civil Procedure Code, to the Court which 
had delivered possession to the decree-holder, auction purchaser, 
by the judgment-debtor, Gurudas and another person, Behari 
Lal Roy Chowdhury who claimed to be the landlord of 
the holding in the occupation of Gurudas and alleged that he 
had been in possession of it by receipt of rent from the latter. 


(1) nan 1.0 W. N. 617. (3) (1855 6 M.I , A 184155). 
(2) (1883) I. L. R. 7. Bom, 341. (4) (1895) I. L. R. 22. Cal 767. 


Vor ili.) HIGH COUR. . 


‘The application was resisted by the purchaser on the ground, 
that it was not maintainable under section 335, Civil 
Procedure Code. The learned Munsiff over-ruled this objection, 
and holding upon the evidence that the second claimant held as 
tenant under the first claimant, ordered that the applicants do 
recover possession of ‘the land claimed. The auction-purchaser, 
thereupon, moved this Court and obtained the Rule now under 
consideration. . 

In support of the Rule it is argued, frsż that so far as the 
judgment-debtor was concerned, it was not competent to him 
to make an application under section 335, Civil Procedure Code ; 

` secondly, that so far as the first claimant was concerned, as he 
claimed to have been only in constructive possession, he could net 
be gaid to have been dispossessed within the meaning of 
section 335, Civil Procedure Code, and was consequently not 


competent to maintain an application under that section, and ` 


ffirdly, that in any event, an order could not be made in favour 
of the first claimant, as he could not be restored to possession . in 
the manner previously enjoyed by him, without restoring the 
judgment-debtor himself to possession, which was obviously not 
“contemplated by the law. In our opinion, the first and third 
grounds must prevail, but the second must be over-ruled. 

In support of his first contention, namely, that the judgment- 
debtor is not competent to make an application under section 335, 
Civil Procedure Code, the learned vakil for the petitioner relies 
apon the language of that section, which- refers to resistance or 
obstruction by, or the dispossession of a person other than the 
judgment-debtor. Section 334, Civil Procedure Code, makes it 
obvious, that if a judgment-debtor resists or obstructs the auction 
purchaser, the provisions of the Code embodied in sections 329 and 


330 shall apply, and the judgment-debtor may either be removed: 


from.the property under section 318, Civil Procedure Code, or 
punished under section 330, Civil Procedure Code. It is manifest, 


therefore, that the application to the Court below, in so far as it: 


purported to be on behalf of the judgment-debtor, should not 
have been entertained. The first ground taken on behalf of the 
petitioner must, consequently, prevail. i 

In support of the second ground taken on behalf of the 
petitioner, it is argued that the term possession in section 335, 
Civil Procedure Code, means tangible or physical possession, and 
that a person who claims to have been in constructive possession 


by receift of rent is not competent to apply under that section. 
` : 
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In support of this position, reliance is placed upon the cases of 
Kisort Lal Goswami v. Lala Shib Lall (1), and Jbrahim Mullick 
v. Rampadu Rakshit (2). It is contended, on the other hand, on 
behalf of the opposite party that the term possession is not used 
in a restricted sense, but includes, not merely tangible or 
physical possession, but also constructive possession or possession 
in law, and in support of this proposition, reliance is placed upon 
the case of Banee Madhub y. Nund Lall (3). In order to 
determine which of these arguments ought to prevail, it is neces- 
sary to examine in the first place the provisions of the Code. 
Itis obvious that section 335, Civil Procedure Code, has to be 
read with section 334, Civil Procedure Code, and refers to two ' 
classes of cases, namely, (7) resistance or obstruction, and (rz) dispos- 
session. If these two Cases were treated separately, and the 
section was made self-contained, it would stand as follows : 

I. Ifthe purchaser of any immovable property sold in exe- 
cution of a decree, is resisted or obstructed by any person other, 
than the judgment-debtor, claiming in good faith a right' to the 
present. possession thereof, the Court, on the complaint of the 
purchaser, shall enquire into the matter of the resistance or 
obstruction and pass such order thereon as it thinks fit. 

2. If in delivering possession of any immovable property, 
sold in execution of a decree, any person other than the judg- 


_ment-debtor, claiming in good faith a right to the present 


possession thereofis dispossessed, the Court, on the complaint of the 
person so dispossessed, shall enquire into the matter of the dispose 
session, and pass such order thereon as it thinks fit. 

When the section is thus analysed, it is found that the first 
proposition is a counter-part of the provision of Sec. 331, Civil 
Procedure Code, which treats of resistance or obstruction in case 
of delivery of possession of property comprised in a decree ; the 
second -proposition is a counter-part of the provision embodied in 
Sec. 332, Civil Procedure Code, which deals with dispossession 


in execution of a decree for delivery of property. Now the 


terms ‘ possession’ and ‘dispossess’ are used not only in Sec. 335 
but also in Secs. 331 and 332, Civil Procedure Code, and the scope 
and object of these sections indicate that these terms are used in the 
same sense throughout. Ifthen we turn for a moment to Secs. 318 
and 319, Civil Procedure; Code, we find that the former deals with 
delivery of actual physical. possession, and the latter treats of the 


(1) (1867) 1 0. W. N. 343. (2) (1903) I. L, R, 80 Calo, 710. 
(3) (1874) 22 W. R. 128, 
L 
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delivery of constructive possession—both referring to delivery CIVIL, 
of property sold in execution of a decree. Provisions precisely 
analogous are to be found embodied in Sécs. 263 and 264, Civil 
Procedure Code, both of which refer to the delivery of immova- voc 
ble property coveredjby a decree. Prima facte, therefore, it is Gurudas Mandal, 
difficult to see why the term ‘possession’ in Sec. 335, Civil Mookerjes J, 
Procedure Code, should be narrowly construed and why it should mE 
belimited only tothe case of actual physical possession. We 
must hold, accordingly, that the term ‘ possession’ is not used in 
a restricted sense as relating to a mere tangible or physical poss- 
ession, but includes constructive possession or possession in law, 
by receipt of. rent or otherwise. The view we take is supported, 
by a large body of authorities to which we shall presently refer. 
In the case of ^Co/lector of Bograh v. Kristo Indur Roy (1), 
the question arose asto the meaning of the term t possession " 
in Sec. 230 of Act VIII of 1859, which substantially corresponds 
with Sec. 332 of the present Civil Procedure. Code, and it was 
argued, that a person in constructive possession cannot be said 
to have been dispossessed within the meaning of that section 
by. delivery of possession. The learned Judges (Norman and 
Jackson JJ.) over-ruled this contention, and held that a landlord 
must be taken to bein possession of the land which is occupied 
by his tenants from whom he is receiving rents and that if sym- 
` bolical possession of the land is delivered by the Court to some 
other person, the landlord is so far dispossessed or put out of 
possession as to have aright tb come in and ask for redress 
under Sec. 232 of Act VII of 1859. The same view was taken 
in Bhyrub Sircar v. Sham Manjee (2), where Bayley and Dwarka- 
nath Mitter JJ. held that possession by receipt and enjoyment 
of rent is as good in law as actual occupation and that the section 
ought not to be restricted to cases in which the party seeking 
for relief is in.personal occupation. A similar view was adopted 
„in the cases of Asgur Ali v. Asgur Ali (3), and Banee Madhub ur 
v. Nund Lall (4, in the former of which it was ruled that ` 
possession through a mortgagee was sufficient to sustain a claim 
under tht section. : 
The case of Zuhoorun Begum v. Mahomed Wajed (5), 
turned upon the construction of section 269 of Act VIII of 18 59, 
which corresponds substantially with section 335 of the present 
Civil Procedure Code. Sir Richard Couch C. J., in delivering 
` (1) (1869) 11 W. B. 191 (8) (1873) 20 W. B. 373. 


(2) (1871) 15 W. R, 70. (4) (1874) 22 W R 128, 
DEB E (5) (1872) IBW. B. 8I... 0a, 
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the judgment of the Court, observed that what gives jurisdiction 
to a Court to- entertain an application under that section is the 
executing of the decree by either the actual delivery of possession, 
when the property is in the occupancy of the defendant, or by 
the symbolical delivery of possession, when the property is in 
the occupancy of a tenant and there is a resistance or obstruction. 
It may be observed that the language of section 269 was more 
specific than that of section 335 of the present Code, and referred 
expressly to a claim to possession of the property "as proprietor, 
mortgagee, lessee or under any other title.” It is difficult, how- 
ever, to hold that the omission of these words has necessarily 
the effect of narrowing the construction which ought to be 


“placed upon the term ‘ possession.’ 


A question, somewhat similar to the oneenow raised before 
us, was considered by the Bombay High Court in the case 
of Mancharam v. Fakirchand (1). The majority of the learned Judges 
who heard that case, held that the term ‘ possession’ as used ip 
section 331, Civil Procedure Code, is not limited to actual physical 
possession, but includes also constructive possession, such as 
possession through a tenant; where, therefore, premises sought 
to be recovered in execution, are in the occupation of tenants and 
the landlord of such tenants obstructs the officer executing the 
decree, the claim of such landlord may be investigated under 
section 331 of the Code. Mr. Justice Candy reviewed many of 
the earlier authorities on the point, and came to the conclusion 
that there was a current of decisions in favor of the view, that 
under that section, a claim might be preferred by a person other 
that the judgment-debtor when such claimant was not in personal 
occupation of the land, but claimed to be in possession through 
some other person who was in actual occupation. No doubt, 
there are points of difference between sections 331 and 335, 
Civil Procedure Code; for instance, as pointed out in 
Mahip Rat v. Dwarka Rat (2, whereas a proceeding under 
section 331, Civil Procedure Code, is in substance a suit for” 
property in which the question of title and not merely that of 
posession is determined, a proceeding under section 335, Civil 
Procedure Code, leaves it open to a party to have the question 
of title litigated in a separate suit, which when instituted, cannot 
be treated as a continuation of the summary application, but 
can only be brought in a Court of competent jurisdiction Damul 
Dharma v. Shripat Naratyan (3). We are not unmindful that even 


(1) (1901) I. L. B. 26 Bom, 478. 
(2) (1905) 2 AIL L. J, B. 132. (8) uS 6 Bom, L. B. 301. 
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in respect of a proceeding under section 331, Civil Procedure Code, 
it has been held in Mahomed sub v. Bashotappa (1i; that the 


only issue which properly arises is not one of title, but merely | 
whether the person obstructing was in possession on his own 
account or on account of some person other than the judgment- ' ^ 
debtor. But whichever view of the scope of section 331, Civil ` 


Procedure Code, is accepted, it appears to us to be clear, that the 
terms ‘possession’ and ‘dispossession’ as used in section 335, 
Civil Procedure Code, have the same meaning as they have in the 
analogous provisions of sections 331 and 332, Civil Procedure 
Code, and we are entirely in accord with the view taken by the 
learned Judges of the Bombay High Court that such possession 
includes actual and physical occupation as well as constructive 
and symbolical possession. This view is also supported by the 
observations of the learned Judges of the Madras High Court 
in the Full Bench case of Chidambara v. Ramasamy (2). The 
cases of Krsori Lal Goswami v. Lala Shib Lall (3), and Jbrahim 
Mullick v. Ramjadu Rakshit (4), are really not opposed to this 
view. In the first of these cases, the applicant under section 335, 


Civil Procedure Code, did not allege that he had been dispossessed _ 


by the delivery of symbolical possession of the lands to the 
auction purchaser, and it was found as a matter of fact that his 
possession had not been interfered with and he was actually 
in receipt of rent from the tenants. Under these circumstances, 
the Court held, and in our ópinion rightly, that the provisions 
of section 335, Civil Procedure Code, did not apply to the case, 
and that the applicant had no right to any relief under that- 
section. In the second case, similarly," the applicant under 
section 335, Civil Procedure Code, was found to be in possession, 
inspite of the proceedings for the delivery of symbolical posses- 
sion, and the learned Judges held that as he had not been 
dispossessed, he was not entitled to apply in the summary way 
authorised by the section. The facts of the case now before 
us have, therefore, no similarity to the circumstances of the case 
then before the Court. Here the first claimant alleges that the 
second claimant, as his tenant and on his behalf, was in physical 
occupation of the property, and as by delivery of possession of 
the land to the purchaser, thetenant has been actually ousted, 
his own possession to that extent has -been interfered with, 
and he himself has been dispossessed within the meaning of 


(1) (1908) T. L. R. 27 Bom, 302, (8) (1897) 1 C. W, N. 343, 
(2) (1908) I. L, R. 27 Mad. 67. (4) (1908) I. L. R, 80 Cale. 710. 
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section 335, Civil Procedure Code. This argument appears 
to us to be sound. As pointed out in the case of Zuhoorun 
Begum v. Mahomed Wajed (1), the object of this provision 
of the law is that there should be a power in the Court 
to prevent any thing, which would be an offence against 
the public peace, taking place in execution of decrees, and 
whether the obstruction or resistance is due to a person other 
than the judgment-debtor, claiming to be in actual or constructive 
possession of the property, the Court has jurisdiction to 
investigate into the matter. If, therefore, the Court has juris- 
diction in a case of resistance or obstruction by a person either 
in actual or constructive possession, the inference is irresistible, 
that the Court has the same jurisdiction in a case of dispossession, 
Whether the person deprived of possession was in physical 
occupation or symbolical possession. We must hold, according- 
ly, that the first claimant was entitled to make the application 
under section 335, Civil Procedure Code, although he alleged that 
he was in possession through his tenant who has been ousted 
from the land by the delivery of possession to the purchaser, 
The second point, therefore, must be answered against the 
petitioner. . 

The third point taken on behalf of the petitioner is that as 
an order under section 335, Civil Procedure Code, could not be 
made in favor of the judgment-debtor who is the second claimant, 
no order could be made in favor of the first claimant who could 
at most claim to be restored to possession as alleged to have been 
enjoyed by him previous to dispossession. In our opinion, this 


^ contention is well founded and must prevail. The order of the 


Court below, as we understand it, has the effect of replacing the 
judgment-debtor in actual possession of the land, and of declaring 
that the first claimant is entitled to be in constructive possession 
by receipt of rent from him. The manifest result of this order 
is to nullify the effect of the provisions of sections 334 and 335, 
Civil Procedure Code, under which the judgment-debtor is not 
“entitled to be restored to possession of the land which has been 
sold as his property. If A purchases immovable property at an 
execution sale as the property of a judgment-debtor B, and in 
obtaining delivery of possession dispossesses Y who is found 
to be in actual occupation, Y is undoubtedly entitled:‘to maintain 
an application under section 335, Civil Procedure Code, but if 
Y does not choose to apply, X who claims to be the landlord of 


(1) (1872) 18 W, R. 87, 
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Y and who alleges that he has been in possession through Y, is CET. 
also entitled to apply under section 335, Civil Procedure Code, 1008; 
because as soon as Y is dispossessed, his eviction amounts, in law, Prajsbuln Debi- 


to a dispossession of X. Upon an application by Y, if the Court 
finds, that A was not entitled to dispossess Y, #. e. a person other 
than the judgment-debtor, the purchaser A must be deprived of Mookerjee ^ 
the possession which he has obtained through the Court. Where, n 
however, B and Y happen to be the same individual A is 

entitled to possession as against B, and B is precluded from 

making an application under section 335, Civil Procedure Code. 

The consequence is that X who claims to be the landlord of B or Y 

although he may not be incompetent to apply under. section 335, 

Civil Procedure Code, merely by reason of the fact that bt 

claims to have been in constructive and.not actual possession, 

he cannot get any relief under that section; because, if he is 

placed in actual occupation, the Court gives him a possession 

which, according to his own allegations, he never enjoyed before, 

and on the other hand, ifthe Court restores him to possession 

through the person whom he alleges to be “his teriarit, the Court 

practically restores the judgment-debtor to póssession in contra- 

vention of the provisions of sections 334 and 335, Civil Procedure 

Code. Under such circumstances, we must hold.that the first 

claimant is not entitled to an order in his favor under section 

,335, Civil Procedure Code. It was argued by the learned vakil 

who appeared to shew cause, that as observed in the case of 

Zuhoorun Begum v. Mahomed Wajed (1), the Court is 

not bound under section 335, Civil Procedure Code, to pass 

any particular order, and as the Court has a discretion in the 

matter, this Court, in the exercise of its revisional jurisdiction 

under section 622, Civil Procedure Code, ought not to interfere. 

No doubt, this Court is very slow to interfere in revision with 

an order made by a Subordinate Court in the exercise of its dis- 

cretion. In the present case, however, the effect of the order 

of the Court below is to nullify the provisions of section 335,. 

Civil Procedure Code. As to one portion of the order, namely, 

so much of it as is in favor of the judgment-debtor and directs 

him to be restored to possession, it is clearly without jurisdiction ; 

for when a Court, upon an erroneous view of the scope of a 

section of the Code, applies it to a case to which it has no 

application, it acts without jurisdiction; see Shiva v. Joma (2) 
Nusstrwanjee v. Meer xiu M and Sogodanund v. Amrita’ 


+ (1) (1872) 18 W. R. 87 P L F R. 7 Bom, 841, 
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Lal (1). As to the other portion of the order, namely, 
so much of it as is in favor of the first claimant and directs 
him to be restored to possession, it is based upon and 
inseparably connected with the order in favor of the judgment- 
debtor, and as it has the effect of making section 335, Civil Pro- 
cedure Code, practically inoperative, it may be regarded, if not 
an order made without jurisdiction, at any rate, an order made in 
the illegal exercise of jurisdiction ; see Mohupt Bhagwan v; 
Khetter Moni (2). Thé case, therefore, falls within the terms of 


. section 622, Civil Procedure Code, and upon the merits we are satis- 


fied, that it is one which calls for our interference. 

The result, therefore, is that this Rule must be made abso- 
lute and the whole of the order made by the Munsiff on the oth 
September, 1905, discharged. The petitioner is entitled to costs, 
both here and in the Court below. We assess the hearing fee in 
this Court at 3 gold mohurs. 


Rule made absolute. 


(1) (1895) I, L, R, 22 Cale, 767 (2) (1898) 10, W. N. 617. 
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CRIMINAL REVISION. 


Before Mr. Fustice Pargiter and Mr. Justice Woodroffe. 


GENDAN SINGH 
v. 
THE KING EMPEROR.* 
Criminal Procedure Code (Act V of 1898), seotion 476— Penal Code (Act 
XLV of 1860), section 193—Propriety of taking proceedings -wnder section 
476, Criminal Procedure Code wntil final orders aro passed. 

Proceedings under section 476, Criminal Procedure Code should not be 
taken sgainst a person for giving false evidence or fabricating false document 
under section 198 Indian Penal Code, until the case in which the said evidence 
‘was given or such document was used, has been finally decided. 


One Chamari Sonar brought a case under sections 380 and 
448, Indian Penal Code against one Bhetu Sing and another. In 
that case the petitioner Gendan Singh gave evidence forthe 
accused persons and produced a document in support of such 
evidence. The Sub-Divisional Magistrate of Nowadah who tried 
the case convicted the accused persons, but in his judgment said 


*Oriminal Revision No. 630 of 1905 against the order of R. E. Jaok Esq. 
Bub-Divisionál Magistrate of Nowadah, dated the 26th April 1905. 
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nothing with regard to the evidence given on behalf of the CRIMINAL. : 
accused by the petitioner, and thereafter, without issuing any 1805, 
notice upon the petitioner and without hearing him, directed his BRE 


: : . Mt Gendan Singh 
prosecution under section 193 Indian Penal Code, for giving and t 


fabricating false evidence and senf the record to the District The ing Emperor, 
Magistrate of Gaya for trial of the petitioner. The accused 

Bhetu Sing and another appealed to the Sessions Judge of Gaya, 

who, without finding the evidence given by the petitioner to be 

false and without finding the document to be fabricated, directed 

further evidence to be taken. Petitioner thereupon moved the 

High Court for quashing proceedings and obtained a Rule 

Babu Lachmi Narain Singh for the Petitioner. 


The judgment of the Court was delivered by — - " 


Woodroffe J.—We make this Rule -absolute., We set 
aside the order passed under section 476 of the Criminal 
Procedure Code on the ground, that in the appeal which 
was preferred by the accused in the case in which the applicant 
is alleged to have given false evidence and to have produced a 
fabricated document, the Sessions Judge has differed from the 
- opinion of the Joint Magistrate and the case has not yet been 

finally decided. 

When however the case is finally decided, it will be open 
to the Magistrate to take such proceedings as he may be authorised 
to do by law. 


M. N. M. : Rule made absolute. 


Before Mr. Justice Brett and Mr. Justice Stephen. 


MIR SARWARJAN CRIMINAL. 
23 s u 1905, 
-THE KING EMPEROR.* December, 12. 


Criminal Procedure Code (Aot V of 1893), sections 423, 428— Retrial and | 
recording further evidence, difference between, 


When an Appellate Court passes an order of remand under section 428, 
Criminal Procedure Code, it cannot restrict the evidence to be taken to that 
mentioned in‘its order, but it should order the case to be retried in view of the 
instructions, contained in its order. In such a case it is open to the accused 
person to adduce such additional evidence as he may desire, 


* Oriminal Revision No. 1041 of 1905 against the order of H. E. Ransom Esq. 
Sessions Judge of Backergunge, dated the 20th July 1906. S 
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Application for revision of an order passed by the Sessions 
Judge, setting aside the conviction and sentence passed by the 
Deputy Magistrate of Perojpur under sections 154, and 155 Indian 
Penal Code and directing additional evidence to be taken. 

The petitioner had been convicted by the Deputy Magistrate 
of Perojpur under sections 154 and 15s, Indian Penal Code and 
had appealed to the Sessions Judge of Backergunge. The Sessions 
Judge on appeal passed the following order on the 26th 
July 1905 :— 

“ It appears from the proceedings and judgment of the Deputy: 
Magistrate that he has virtually accepted a certified copy ofa 
judgment in a rioting case as conclusive evidence that a riot was 
committed. It is however evidence of the fact that the persons 
therein named were convicted of rioting on the date specified. 
There must be further independent evidence that a riot did in 
fact take place before a conviction can be had under either of the 
two sections abovementioned.” 

“The Magistrate's finding and sentence are set aside under 
section 423 (B), Criminal Procedure Code and the case remanded 
to the Deputy Magistrate for record of additional evidence as to 
the fact of a riot having occurred. The record with the addi- 
tional evidence so recorded will then be returned to this Court 
for disposal of the appeal.” 

The Deputy Magistrate thereupon took this order as one 
passed under section 428, Criminal Procedure Code, and recorded 
additional evidence and sent up the record to the Sessions Judge. 
When the record came up before the Judge again, he, on the 
2nd September 1905, passed the following order :— 

* The record has been returned with the further additional 


, evidence recorded. It is remanded to the Deputy Magistrate for 


consideration of this evidence together with the evidence previ- 
ously on the record and for the recording of a judgment in that 
case upon the whole evidence, the original finding and sentence 
having been set aside.” 

The accused thereupon moved the High Court and on his 
behalfit was contended that the learned Judge having set aside 
the conviction and sentence had no authority in law to pass an 
order under section 428, Criminal Procedure Code for recording 
additional evidence ; and in the next place, if his order be treated 
as having been passed under section 423, Criminal Procedure Code, 
then the order should have been for a retrial of the case. A Rule 
was issued upon these grounds. 


Vor. III.] l HIGH COURT. 


Babu Manmatha Nath Mukerji for the Petitioner. 
The judgment: of the Court was delivered by 


Brett J.—In this case a Rule was issued calling upon the 
District Magistrate of Backergunge to show cause why the order 
of the Sessions Judge, dated the 2nd September 1905, should not 
be set aside on the ground stated in the petition or why such 
other order should not be made as to this Court may seem fit. 

It appears that the petitioner was convicted by the Deputy 
Magistrate of Perojpore on the 3oth June last under sections 154 
and 155 of the Indian Penal Code, and sentenced to pay a fine of 
Rs. 250 under each section. He appealedto the Sessions Judge 
of Backergunge, who set aside the conviction and sentence and 
remanded the case to the Deputy Magistrate for the purpose of 
recording additional evidence. This order apparently was passed 
under section 423 of the Criminal Procedure Code, for so far as 
we car gather from its terms, it is not an order which we can hold 
to come within the provisions of section 428 of the Code. 

On behalf of the petitioner it has been urged that when the 
order was passed under section 423; the learned Sessions Judge 
could not restrict the evidence to betaken to that mentioned 
in his order, but that under the provisions of that section he 
should have ordered the case to be retried’ in view of the instruc- 
tions contained in his order. f 

We are of opinion that this contention is sound and that we 
must take his order as one passed under section 423 fora retrial 
of the case and that the petitioner is entitled under these circums- 
tances to adduce such additional evidence as he may desire. 

We therefore set aside the order of the Sessions Judge, dated 
the 2nd September 1905, and we direct that the case be remanded 
to the Deputy Magistrate for a retrial either on the evidence 
which has already been recorded, if no objection be taken to that 
course or on fresh evidence given on behalf of the prosecution. 


If, however, the case be heard on the evidence at present ; 


recorded, an opportunity must be given to the present petitioner 
to adduce any further evidence he may wish to offer ig his 
defence. 


M. N. M. Rule made absolute. 
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APPELLATE CIVIL. 


CIVIL. Before Sir Francis William Maclean, K. OT E., Chief Fustice 
1906. and Mr. Fustice Geidt. 
January, 11, 18, 19. SHYAMA CHARAN NUNDY AND OTHERS 
February, 17. v 


^ ABHIRAM GOSWAMI AND OTHERS.* 

Delndter property.—Pormanent lease, grant of —Sutt to set aside lease and recover 
possession — Evidence Aot (I of 1872), Sec, 90-—Proper custody of ancient 
duoument—Admission of document, without proof of proper custody, objeo- 
tion as to, if may be taken on apyeal— Valid dedication, what constitutes— 
Limitation — Limitation Act (XV of 1877) Soh. IT, Arts. 134, 144 and 

. Beo. 10—Trwstee— Notice, by lessee of debutter character of property, 
effect of—Minerals, if included in permanent lease—Civil Procedure 
Code (Aot XI V of 1882), Seo 53—Amendment of plaint. 


Although a person appointed manager by the Court of the property of aw 
insane person ought to restore a document in his possession as such manager 
to the proprietor, when he is removed from the management, his failure to do 

s go does'not, having regard to the explanation to section 9), make the custody 
of the document improper within the meaning of the Evidence Act. 

Debutter property is property dedicated to a God or Gods, Where ina 
document there was nothing to shew that there was such a dedication, except 
the use of the word " Debutter" and the grant is made apparently for the 
personal enjoyment of the grantee, and the grantor may have contemplated 
that the profits of the property, after satisfying the personal wants’ of the 
grantee, would be devoted to the service of the God whom he attended, 

Held, that such an expectation may explain the use of the word “ Debutter ” 
but does not suffice to constitute a valid dedication to the God. 

Ram Kanai Ghosh v, Raja Sri Sri Hari Narayan Singh Deo Bahadur (1) 
followed. f 

A permanent mokurrari lease is an alienation of the proprietary interest 
pro tanto, and if the property is debutter, the alienation by the lessor is beyond 
his legal competence and the possession of the lessee becomes adverse to the 
lessor as from the date of the lease, and & suit to recover possession of such 
property as debutter property is prima facie governed by Art. 144 of the Second 
Schedule of the Limitation Act, 

Px) Gnanasambanda Pandara Sannadhi v. Velu Pandaram (3) followed; 
ve Radha Nath Dass v. Gisborne & Co. (8), Ram Churn Tewary v. Protap 
Chandra Dutt Jha (4) distinguished. 
e fact that the lessee had notice that the property she was acquiring was 
debutter property does not preclude the lessee from being regarded as a pur- 
chaser within the meaning of article 134, Schedule II of the Limitation Act, 


and an “ assign for valuable consideration," within the meaning of Sea. 10 of 
the Limitation Act. 7 


* Appeal from Original Decree No. 270 of 1905, against the decree of Babu 
Mohim Chandra Sarkar, Subordinate Judge, Manbhum, dated the 29th June T905, 


(1) (1905) 2 C. L, J. 546 (552). (8) (1871) 15 W. R. (P. C.) 24, 
(2) (1899) I. L. B. 28 Mad. 271 P, O. (4) (1886) 2 O. L, J. 448. 
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Under Sec. 10 of the Limitation Act, time is no bar to an action against the ONIL 
trustee himself, his representatives or assigna, except ah assign for valuable 1906. 
consideration, but as regards the latter the period of 12 years from the date of —— 
the purchase is to be the period within which the suit must be brought, Shyama Chamn 

Ram Kanai Ghosh v. Raja Sri Sri Hari Narayan Singh Deo Bahadur (1) aes dy 
referred to, Abhiram Goswami. 


A permanent lease including "all rights of various kinds * with the excep- = 
tion only of the homestead, includes the minerals, 
Having regard to the proviso of section 53 of the Code of Civil peus 
an amendment of the plaint a year or more after the institution of the suit and ^ 
inconsistent with the original claim is improper and should not be allowed. 
Appeal by the Defendants. 
Suit by a Shebait to recover a certain Mouza, Garfalbari as 
debutter property. 
' The facts and OM appear fully from the judgment. 
Mr. Sinha, Babus Lal Mohan Doss and Nalini Ranjan 
Chatterjee for the Appellants. 
Dr. Rashbehary Ghose, Babus Digambar Chatterjee and 
” Khetter Mohan Sen for the Respondents. C. A. V. 


The judgment of the Court was delivered by 


Maclean C. J.—This is an appeal by the defendants against 

.. a decree of the Subordinate Judge of Manbhum in favour of the February, 17. 
plaintiffs, dated the 29th June 1905. The subject matter of this 
litigation is a Mouza named Garfalbari, in the defendants’ posses- 
sion. They derive their title from a mokarari lease granted to 
their predecessor in February 1860 by Pranananda Mohunt 
Goswami, the grand-father of plaintiff No. I, under which the 
whole mouza with the exception of 5 bighas was, in consideration 
of a bonus of Rs. 62, leased to a lady named Ananga Mohini at 
an annual rent of Rs. 31. The five bighas excepted were only 
subsequently leased to the -defendants in November 1896, on 
payment of a bonus of Rs. 700 for an annual rent of Rs. 5o. The 
latter lease was executed by Prananand's widow and his three 
sons, one of whom Raghabanand is the father of plaintiff No. 1. 

* The second plaintiff, Burn and Company, have acquired a lease of 
the mouza from the plaintiff No. 1. 

The plaintiffs’ case is that Mouza Garfalbari is debutter propferty 
belonging to the idols Raghunath Jiu and Durga, of whom Pran- 
anand and Raghabanand and plaintiff No. 1 were successively 
shebaits. Neither Prananand nor Raghabanand had, therefore, any 
right to grant a permanent lease of it and the plaintiffs according- 
ly sue to recover Gorfalbari as the property of the idols. 


(1) (1905) 2 C. L. J. 546 (552). 
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OIVIL. ^. The defence, so far. as it is necessary to consider it on this 
3908. appeal,.is that Mouza. Garfalbari is not debutter property, and' 
Shyania Ol aan that the suit is barred by limitation, except as regards the five 
Nundy bighas leased in “1896. The Subordinate Judge finding these 
po c issues in the plaintiffs! favour has decreed the suit, and the 

Maclean 0.7. ‘defendants have appealed. 
— -. To establish their case of debutter property the plaintiffs 


rely on a Sanad, bearing date 11th Pous 1194 (corresponding to 
December 1787) and address€d to Bichitrananda Mohunt Goswami, 
the ancestor of Prananund. It was admitted by the Subordinate 
Judge-without proof under the provisions of section go'of the 
Evidence Act, but an objection has been for the first time taken 
in this Court that the document was not produced from proper 
custody. The document was produced in Court by the manager 
of Burn & Company, the second plaintiff, who obtained it 
from Gokulanand. The latter had been appointed by the 
District Judge, manager of the property of his brother Ragha- 
banand, who had been declared insane, and the document would 
therefore naturally come into Gokulanand's possession. It is 
objected by the learned counsel for the appellants that 
Gokulanand ought to have restored the document when he was 
.removed from the management, but his failure to do so does not 
make the custody improper within the meaning of the Evidence 
Act, having regard to the explanation to section 90 where it is 
provided that ‘ no custody is improper if it is proved to have had 
a legitimate origin." 

The Sanad runs in the following terms :—“ To the remem- 
bered and abode of all blessings Sree Bichitrananda Mohunt 
Goswami of good character. This deed of patta of debutter 
property is executed to the following effect :—Being in sound 
health and easy mind I do grant to you by way of Lakhraj 
Debutter, the entire Mouza Garfalbari in Pergunnah Pandra, 

~ together with all Bills, Jhills, waste and danga lands, jungles and 
turable lands and whatever exists thereon. . By bestowing your 
bleNings on us you do enjoy and possess the same with great 
felicity. IfI or any of my heirs ever dispossess you, the dispos- 
session shall be ineffectual. Dated the rith Pous 1194." ‘There. 
is no signature on the document, but it bears the i impress of a 

seal with Persian characters. 

The appearance of the document is, to our minds, not in- 
keeping with its professed antiquity. The ink is unfaded, and the 
paper unsoiled, showing no trace of damp or ravages by insects 
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or of the anita decay that oné would expect to find in a CIviL, 
. document nearly 120 years old. These circumstances arouse in 1906; 

us the gravest suspicion as to the genuineness of the Sanad. Shyama Charan 
But assuming’ that the Sanad is as old as it professes to Nundy 


be, and is genuine, the next question we have to determine is Abhiram Gewan 
whether the debutter character of the grant has been established. Maclean C. J. 
Debutter property is property dedicated to a God or Gods.. In — 
the Sanad there is nothing to show that there was such a 
dedication, except the use of the word debutter. The grant 
is made to Bichitra Mohunt Goswami apparently for his 
personal use. “By bestowing your blessings on us you do 
enjoy and possess the same with great felicity." There is not a 
word here that the income is to be applied to the service of any 
God, or in ahy other way than the personal enjoyment of the 
grantee. It is true that the latter is styled Mohunt Goswami 
. which would prima facte indicate that he is a Shebait, but the 
documents produced in this case from the records of a litigation 
that took place in 1883 show. that this is an appellation borne by 
other members of the family, and the oral evidence also disclosed 
that it is not uncommon in the neighbourhood. Had there been any 
_____ intention to dedicate the property to any particular idol we should 
, at least have expected, if the dedication was not made expressly 
to it, that Bichitranand would have been described as the Mohunt 
or, Shebait of the idol to be benefited. If we had to base our 
finding on the terms of this document alone, we should not- be 
gatisfied that Mouza Garfalbari had been dedicated to any idol, 
or that the word debutter signified anything more than that the 
grantee as a pious Brahmin was to hold the land rent free. The 
grantor may very naturally have contemplated that as a matter 
of fact, the profits of the property, after satisfying the personal 
wants of the grantee, would be devoted to the service of the God 
whom he attended. Such an expectation may explain the use 
of the word debutter, but does not suffice to constitute a valid 
* dedication to that God. As has been remarked in a similar case 
by Mr. Justice Mookerjee, whose opinion on such a subjec 
entitled to great weight, the use of the word debutter "is 
ously not conclusive, because whether the property be absolutely 
_ dedicated to a Thakur, or be secular subject to a religious charge, 
it would in popular language be fittingly described as debutter "' 
(Ram Kanai Ghosh v. Raja Sri Sri Hari Narayan Sing Deo 
Bahadur), (1). 







vi- 


(1) (1905) 2 O. L, J. 546 at 653. 
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Orm. But perhaps the strongest piece of evidence on the plaintiffs’ 
1906. side is to be found in the wording of the pottah of February 1860 
Shyama Charan granted by Prananand. The opening clause of that deed l recites 
Nundy that “Mouza Garfalbari within the limits of Pandra is long 


Abhiman Gowin: standing ancestral Lakhraj debutter property for the services of 
rae the deity”. (The word ‘endowed’ in the paper book is not in 
Maclean C. J. Me : : 
oes the original). Further on, the passage, which excepts 5 bighas 
from the operation of the lease, describes them “as set apart for 
the place of repose for the deity.” Here again, however, there is 
no mention of the names of the idols, such as we should have ' 
expected, if the property had been dedicated to any particular 
deity or deities as is alleged in the plaint. The account books 
to which the Sub-Judge refers as showing that the income was 
spent on the idols, are of very recent date, and do not carry us 
further back than 4 or 5 years before the institution of the suit. 
The reference to the place of repose does not necessarily mean 
more than a temporary shelter for the idol, when carried forth 
on ceremonial occasions from its permanent shrine. Such a 
shelter would be more or less sacred, but does not show that the 
mouza in which it is situated is dedicated to the service of that 
God. 

The defendants, on the other hand, point to the plaint, written 
statement and a deed of compromise filed in a suit instituted in 
1883, to show that this mouzah was never treated as debutter 
property in the true sense of the term. The plaintiff in that suit 
was Balanand, a grandson of Bichitranand, and the principal de- 
fendant was Prananand, the Mohunt of the idol Raghunath 
Thakur. It was alleged that Prananand had neglected the wor- 
ship of the idol, and the plaintiff had thereby been disgraced 
before God and man and had suffered spiritual degradation. The 
plaintiff, therefore, prayed that he might be awarded possession 
of the idols for six months in the year, and also possession of a 
moiety of the debutter properties. The debutter properties were 
specified and consisted of two annas share of two Mouzas Achko- 

and Barketni. But no mention is made of Garfalbari which, 
if tte present plaintiffs’ case be true, was part of the debutter 
property. 

In the oral evidence adduced, an attempt is made to explain 
this omission, by saying that Mouza Garfalbari was charged with 
so much expenditure for the Durgapuja, that it was purposely 
omitted as being too burdensome. The Subordinate Judge has 
accepted this explanation as adequate. But there is no indica- 


E] 
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tion of the manner in which Garfalbari came to be charged with GIVIT: 
this expenditure. The charge was not imposed by the Sanad to 1906 
which the plaintiffs look as the deed of endowment.. Moreover, Shyama Charan 
if the explanation suggested had been correct, Prananand is not Nundy 


likely to have failed to detect the plaintiff's attempt to escape Abhiram Goswami. 
liability, and would himself have mentioned Garfalbari as one’ of Maolean C, J. 
the debutter properties ; and all the more so, as in para. 7 of his — 
written statement filéd in that suit, he specifies several debutter 
properties other than the two mouzas named by Balanand, and , 
alleges that these other properties had been omitted “ with the 
fraudulent motive of raising disputes in future with respect 
thereto". If Garfalbari had been one of the debutter properties, 
and a burdensome property, Prananand could hardly have failed 
to specify it. 

Upon the question of whether or not the property was de- 
butter in the true sense of the term; it is significant that in the 
lease of the 2nd November 1896, which dealt with the remain- 
ing five bighas, the lessors, the three sons and heirs of Prananand, 
treated the property as their own and not as debutter. 

On the whole we feel a difficulty in saying that the plaintiffs 
have established that Garfalbari is debutter property, though the 
question becomes unimportant in the view we take upon the 
question of limitation, except as regards the 5 bighas. 
In the view that Mouza Garfalbari is not debutter property, 

the alienations made by Prananand in 1860 and by Raghabanand 
in 1896 (subject to the question of the latter being a lunatic) are 
valid, and no question of limitation arises. 

But, even if the mouza were debutter property, we think that 
the suit is barred by limitation as regards the portion demised by 
Prananand in 1860. A permanent mokurrari lease is an aliena- 
tion of the proprietary interests Pro /anfo, and if the property was 
debutter, the alienation by Prananand was beyond his legal com- 
petence, and the possession of Ananga Mohini Debi the lessee 
became adverse to the lessor as from the date of the lease. P 
case would then be governed prima facte by Art. 144 of the i- 
tation Act, and the suit be barred by reason of its being brought 
more than 12 years after the alienation. This was the view taken 
by the Judicial Committee of the Privy Council in Gnanasam- 
banda Pandara Sannadhi v. Velu Pandaram (1. It is, however, 
contended on behalf of the plaintiffs, respondents that the article 
applicable is No. 134 read with section 10 of the Limitation Act, 

(17 (1899) I, L, R. 28 Mad, 271 P. O, 
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That article refers to a suit "to recover possession of immovable 
property conveyed or bequeathed in trust or mortgaged and after- 
wards purchased from the trustee or mortgagee for a valuable 
consideration", and imposes 12 years from the date of the pur- 
chase as the Sellod within which such a suit must be brought. 

Section 10 of the Act exempts from the operation of the Act suits 
against a person in whom property has become vested in trust for 
any specific purpose or against his legal representatives or assigns 
(not being assigns for valuable consideration) for the purpose of 
following in his or their hands such property". It is urged that 
in the present case Ananga Mohini became a mala fide purchaser, 
as she took the lease with notice that the property was debutter, 
and that the word “purchased” in article 134 refers only to a bona- 


fide purchaser. Here there was nothing to affect the lessee with 


notice save what appeared on the face of the lease itself. It was 
further urged that she did not profess to acquire an absolute 
title in the property, and was, therefore, not a purchaser within 
the meaning of the article just quoted. It is also argued that, 
as she had notice that she was purchasing what was debutter, she 
was not an assign for valuable consideration within the meaning 
of section 10, but must be held to have acquired only the interest _ 
that the trustee himself held in the property. In support of 
these propositions reliance is placed on the decision of the Privy 
Council in Radhkanath Doss v. Gisborne & Co., (1) and also on 
a decision of this Court in Ram Churn Tewary v. Protap Chandra 
Dutt Jha (2). In the case before the Privy Council the plaintiff 
sued to redeem a usufructuary mortgage, and one of the 
defences set up*was that the suit was barred by limitation under 
the provisions of the law then in force (Act XIV of 1859), the 
sth section of which dealt with “suits for the recovery from the 
purchaser or any person claiming under him, of any property 
purchased ond fide and for valuable consideration from a trustee 
or mortgagee”. The defendants set up that they were purchasers — 
ithin the meaning of that section from a mortgagee. Their ` 
LoNdships pointed out that the word purchaser in that section 
meant the purchaser of an absolute title and not the purchaser 
of the mortgage, that is of the mortgagee’s interest, and on a 


. review of the evidence in that case, decided that the defen- 


dants had only acquired the mortgagee’s interests and were 
therefore not purchasers within the meaning of the words quoted. 
Now in the present case, taking the property to be debutterp 


(1) (1871) 16 W. R. (P. O.) 24. (2) (1886) 2 O. L. J, 448. 


` 
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Ananga Mohini obtained a permanent lease of the whole mouza, CIVIL, 
except the five bighas which were excepted : it was not a lease 1906. 
merely of any interest Prananand as shebait might have had in Syama Charan 


the property. This was purchase fro fanto of the property and Nundi 
the lessee became the purchaser within the meaning of article Abhiram Goswami. 
134 of the Limitation Act. .No doubt, on a somewhat. similar Maclean CJ. 
state of facts, a Divisional Bench of this Court in Ram Churn — 
Tewary v. Protap Chandra Dutt Jha (1) held that the lease 
of debútter property did not constitute the lessee with notice that 
it was debutter, a purchaser within the meaning of that article. 
We do not think this is so: and the facts of that case are, 
perhaps, distinguishable from those now before us. 
We are of opinion that the fact, that Ananga Mohini had’ 
notice that the property which she was acquiring in 1860 was 
debutfer property does not preclude her from being regarded as a 
purchaser within the meaning of article 134. Section 10 has 
always been regarded as having a close connection with that 
article. In the Act of 1871 the corresponding section exempted 
from the operation of the law of limitation trustees and their 
representatiyes. The persons exempted under the present law 
^ are trustees, and their legal representatives or assigns (not being 
assigns for valuable consideration) Again article 134 under the 
former Act, referred to suits for property purchased from the 
- trustee "in good faith" and for value. The omission of the 
words “in good faith" cannot have been otherwise than inten- 
tional, and shows that the language 'the assigns for valuable con- 
sideration’ include cases like the present where the purchaser 
may have known that the property which she acquired had been 
originally conveyed in trust. There is nothing to show that the 
lease of 1860 was vitiated by fraud, and no attempt was made to 
argue the case on that ground. As far as we can judge, the 
property was leased for its full value. l 
" If the view of the plaintiffs prevail, no effect is given to the 
‘words “not being assigns for valuable consideration” in 
section 1o of the Limitation Act. We think the section megfis 
that time is to be no bar to an action-against the trustee himself, 
his representatives or assigns, except an assign for valuable 
consideration, but as regards the latter the period of 12 years 
from the date of the purchase is to be the period within which the 
suit must be brought. This view brings section 10 of the Act 
and article 134 in the Second Schedule into harmony. 


(1) (1886) 2 C, L. J. 448, 
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A similar view to that now expressed by us was taken by a 
Divisional Bench of this Court in a case to which reference has 
already been made in an earlier part of this judgment (Ram 
Kanat Ghosh v. Raja Sri Sri Hari Narayan Singh Deo 
Bahadur) (1). There all the authorities, Indian and English, are 
collected and were reviewed in an exhaustive judgment of 
Mr. Justice Mookerjee. In that judgment we concur, and we 
think it would be a work of supererogation to encumber the 
present judgment with a further review of those authorities, 
which appear to us to amply justify our conclusion that, even if 
Mauza Garfalbari were debutter property, when the lease of 1860 
was granted, the suit as regards that part of it which is covered 

*by that lease is barred by limitation. Several minor ‘points have 
been raised. With reference to the lease of November 1896, 
which affects only some five bighas of the disputed property, it 
is said that, at this date, Raghabanand, the eldest son, was insane. 
He was apparently insane in 1892 and again in 1897, but the oral 
evidence as to his being insane in 1896, at the date of the lease, 
is far from convincing. But, even if he were then insane, 
and the property were not debutter, the lease of 1896 was a 
good lease of $rds of the property, and if it were debutter and 
Raghabanand .were not then insane, the lease was not an im- 
provident one and would be valid. The better view seems to us 
that he was not insane in 1896, and that the lease was a good and 
valid lease of the five bighas. 

It is then contended for the defence that, as fidam the 
lessor of the' lease of 1860, died in 1891, if the property were 
debutter, his son Raghabanand was the- next shebait; that the 
suit was not brought until the 25th January 1904, more than 
12 years after the death of Prananand ; that the defendants from 
that date were in possession adversely to Raghabanand and his 
heirs, i.e., for more than 12 years before the institution of the 
suit, and that the same is consequently barred under article 144 
of the Second Schedule of the Act. To this it is replied that, at 

date of his father's death, Raghabanand was insane and 
reliance, is placed on section 7 of the Limitation Act. The 
evidence of the insanity of Raghabanand at the date in question 
is far frorn satisfactory. His widow, though she afterwards 
contradicted herself, says that he was in a sound state of mind 
for 2 or 3 months after his father’s death: the plaintiff's own 
evidence shows that Raghabanand set fire, as the eldest son, to 


(1) (1905) 20, L. J., 646. 
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the corpse at his father's death, and a few days after his father's CIVIL, 
death he was installed with much ceremony as shebait. It is 1908. 
scarcely probable that all this would have occurred “had he been diyana Obu 
insane or had been regarded by his relatives as insane. In the Nundi 


view; however, which we take of the other part of the cafe, it is Abhiram Goswami, 
unnecessary to pursue this point further. TE 

Then it is said that, inasmuch as the defendants paid rent RACINES 

upto 1902, there can be no adverse possession as against the 
plaintiffs, and that, assuming the property to be debutter the 
lease of 1860 was void, and the defendants must be treated.as 
tenants from year to year of the property, and reliance is placed 
on an observation of Lord Selborne in the case of Fhe President 
and Governors of the Magdalen Hospital v. Knotts and others (1). 
His Lordship said : “ If any rent had been reserved and received, 
however small, the legal relation of a tenancy from year to year 
would have been created, and the Statute of Limitations could 
not have run.” 

This, however, was not necessary for the decision of the 
case, and is opposed to the view of the Court in the case of 
Attorney-General v. Davey (2), where the point was expressly 

“decided. We do not think the plaintiffs can blow hot and cold : 
if they rely on the payment of rent they cannot fairly attribute 
itto a tenancy which was never in the contemplation of the 
contracting parties, but must attribute it to the lease, which was 
the contract between the parties. Inthe case of Zhe Président 
of Magdalen College v. The Attorney-General (3), the lease 
reserved a rent which had been regularly paid up -to a few years 
before the institution of the suit. 

Then it is said the lease of 1860 is not a permanent 
one, on the ground that the rent was only to be paid to the lessee 
“fome” and not to his successors in interest. Looking at the 
language in other parts of the lease we do not think the document 
can fairly bear this interpretation. 

Lastly, it was contended that the lease of 1860 did not include 
the minerals. This question was not suggested until a year 
more after the suit had been launched (see petition of the 8th 
February 1905), and seems to be inconsistent with the original 
claim as it proceeds upon the view of the validity and con- 
tinuance of the lease of 1860. It throws a light, however, on the 

. real motive of this litigation, viz., that valuable brick clay having 


1) (1870) 4 App. Cas. 824, (2) (1869) 4 DeG. & J. 186. 
e PAREDE (8) (1857) 6 H, L. R. 189. 


316 : THE CALCUTTA LAW JOURNAL. [Vor. III. 


` 


Civi. been discovered under the disputed land and the plaintiffs, Burn 
1906. & Co. being directly interested in this trade; and enjoying 
Shyama Charan almost a monopoly of itin these parts, they do not want their 
Nundi business interferred with by the defendants. If we can properly 


Abhiram Goswami. go into this, we think the lease, being a permanent one, and in- 
Maclan C. J. cluding “all rights of various kinds” with the -exception only of 
-— ‘homestead, included the minerals. We, however, do not think 
the amendment should have been allowed, having regard to the 

proviso to section 53 of the Code of Civil Procedure. 


The appeal, therefore, must be allowed with costs, and the 
suit dismissed with costs. 


B. M. Appeal allowed. 


Before Mr. Justice Rampini and Mr. Justice Mookeryee. . 
CIVIL. ANANDA HARI BASAK AND OTHERS 


1905, 1906. Us 


December, 12, 13,14 | SECRETARY OF STATE FOR INDIA IN COUNCIL 


15, 18, 19, 20, 21. ; ONE ole af , hes 
L Ri ary, b Suit for possession — Reformation—.Acoretion Reg. XI of 1825, Sec, 4, cl. (8) 


pees Aocession, meaning of-—Government, rights of, if different from that of 
private owner—Submersign— Continuity, presumption of —Case not made in the 
plaint, if open to plaintiff—Adcerse possession—Maps, Thak and Survey, effect 
of —Presumption—Onus of proof of lands existent at the Permanent Scttle- 
ment—Abandonmont of submerged land, proof of. 


The atate of things described in the Thak and Survey maps cannot be pre- 
sumed to have existed at the time of the Permanent Settlement, ! 

The question what lands were included in tho Permanent Settlement is a 
question of fact and not of law, which may or may not be satisfactorily proved 
by subsequent Survey maps. i 

The onus of proving that any particular lands were included in the Perma- 
nent Bettlement of 1793 is clearly on those who affirm that such was the case 
and the burden of proof is not necessarily shifted by the production of the Thak 
and Burvey maps showing that specific lands are included ina particular estate, 

The Thak and Survey maps are valuable evidence of the state of things at 
the time they are made, but it doe& not follow that they show conclusively what 
was the state of things at the time of the Permanent Settlement. 

Jagadindra Nath Ray v. Seorctary of State for India (1) followed. 

Where no tase of acquisition of title by adverse possession was made in the 
plaint, nor was the question raised directly or indirectly in any of the issues, the 
plaintiff ought not to be allowed to succeed upon such a case which was not 
made in the plaint. 


* Appeals from Original Decrees Nos 293 and 337 of 1908, against the decree 
of Babu Aghore Chandra Hazra, Adl, Subordinate J udge of Faridpore dated the 
19th May, 1903. 


(4) (1902) I. L. R. 30 Cale, 201. 
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Joytura Dassce v. Mahomed Mobaruch (1) referred to, CIVIL, 
Sunduri Dasses v. Mudhoo Chundar Sirkar (2) cited. NU 


To prove title to land by adverse possession, it is not sufficient to show that = 
some acts of possession have been done for the possession required rhust be ade- z 
quate in continuity, in publicity and in extent to show that it is possession ad- Secretary of Stato 
verse to the competitor. for India in Council. 

Radhamoni Debi v. Collector of Khulna (3) followed. ~~ 


The doctrine of constructive possession applies only in favour of a rightful 
owner and must not, as a rule, be extended in favour of wrong-doer, whose 
possession must be confined to land of which he is actually in possession. 

„Udit Narain Singh v. Golab Chand Sahee (4), Mohini Mohan Hay v. 
Promoda Nath Ray (5) referred to and followed, ; 
Secretary of State for India v. Krishnamont Gupta (6) referred to. 


Where land which has been submerged reforms and is identified as havifig 
formed part even by accretion of & particular estate, the owner of that estate is 
entitled to it. 

Hursahai Singh v. Syud Lootf Ali (T) applied. 

Where Government acquires property under cl, (8) of Sec. 4 of Regulation 
XI of 1825, either as an island surrounded by an unfordable channel or as an 
accession to lands held by Government, it does not become s trustee for the 
public; it is entitled to deal with the property in the same way as any other - 
part of the territory of the State at ite disposal. If it permanently or tempora- 

` rily settles the estate to which it has thus acquired title, the holder of the 
settlement is entitled to the benefit of the principle of reformation, and when 
the question arises between Government itself and a neighbouring riparian 
owner, Government should not be placed in a worse position than a person who 
has derived title from it and it is not precluded from claiming the land upon 
submergence and after re-appearanoe. 

Lopez v. Muddon Mohun Thakoor (8), Nagendra Chunder Ghose v. Mahomed 
Esof (9) referred to, 

No inflexible rule can be laid down as to the manner in which an intention 
not to abandon submerged lands may be proved, but it would depend upon the 
circumstances of each particular case. 

Mere submergence of lands in the possession of Government does not ope- 
rate in law as an abandonment on its part and a reversion thereof to the public 
territory. " 


2 


Appeal by the Defendants. : 


Suit for recovery of land as reformation $m stiu and also as 
an accretion to an estate belonging to Government. 


— 
Ananda Hari Basak 


The facts of the case appear fully from the judgment. 


1) (1882) I. L. B. 8 Cale, 975. (5) (1890) I. I. R. 24 Calo. 256. 
n 1887) I. L R. 14 Cale. 692. — (0) Dn I.L:R.99 Cale 518 
(3) (1900) I. L. B.27 Cale, 943. T7) (1874) L.R. 2 T.A. 28 ; 14 D.L.R. 268. 
(4j (1890) 1. L. R.27 Cale. 231, (8) (1870) 13. M. T. A, 467 ; 5 BIR, 521, 


(9) (1872) 10. B. L. R. 406, 


CIVIL. 


1905. 


Ananda Hari Basak 
v. 
Becretary-of State 


for India in Council, 


1906, 
January 8, 


THE CALOUTTA LAW JOURNAL, (Vou. ILI. 


Babus Dwarka Nath Chackerbutty and Sarat Chander Basak 
for the Appellants. l 


Babus Ram Charan Mitra and Srish Chandra Chowdhury 
for the Respondent. C. A. V. 
The judgment of the Court was delivered by 


Mookerjee J.—The subject matter of the litigation, which 
has given rise to these two appeals, comprises 5,929 bighas of 
alluvial land formed by the action of the river Padma about the 
year 1891, within the.jurisdiction of the Court of the Subordinate 
Judge at Faridpur. The Secretary of State for India who «vas 
the plaintiff in the Court below and is the respondent in these 
appeals claims these lands as a reformation zz situ of char 
Bhadrashan Part I which is an estate belonging to Government 
and also as an accretion thereto. The defendants on the other 
hand claim the lands in dispute as a reformation on the old site 
of their estate Joarbander Jhowkanda alfas chur Nababgunge 
and as a contiguous accretion to it. The learned Subordinate 
Judge in the Court below has made a decree in favour of the 
plaintiff for the major portion of the lands in suit, namely, 
4,310 bighas as depicted on the map of the Civil Court Amin 
on the basis of a map of 1868 prepared by Mohesh Chandra 
Sarkar. The defendants have preferred separate appeals to this 
Court and on their behalf the decision of the Court below has 
been challenged on five grounds, namely, f/rsí, that there, is 
reliable evidence to prove that the char which was in existence 
in 1868 as also the lands now in dispute which appeared in the 
year 1891 occupied the site of the permanently settled estate 
of the defendants known as Nababgunge ; secondly, that there is 
satisfactory evidence to show that the char which was in existence 


. in 1858 had appeared before 1847, had been released to the 


predecessor of the appellants and had been in their occupation 
from 1847-1861; thirdly, that there is no reliable evidence to 


. prove that when the lands formed in 1891, they accreted to char 


Bhadrasan Part I } fourthly, that that there is satisfactory evidence 
to show that at the time of the formation in 1891, the land 
accreted to Nababgunge, the estate of the defendants ; and fifthly, 
that regarding the lands in dispute as a reformation on the site 
ofthe char which was in existence in 1868, Government can 

claim no title thereto, inasmuch as it had acquired no indefeasible i 
right to that char either by adverse possession or as an accretion 
to char Bhadrasan Part I. Before examining the validity of these 
arguments it is necessary to state the previous history of char 
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Shortly after the preparation of the Thak map of the chur 
Bhadrasan Part J, to which we have referred, Thak maps were 
also prepared of lands lying to the east of that property and 
Thak 3674 was described as that of Nababgunge on the east 
of the river Padma and Thak 1865 was described as char 
Nababgunge on the west of the river. The latter map (Ex. 50) 
which was prepared in 1859 shows in the bed of the river a 
large island opposite Bhadrasan, Kalyanpur, and Ramnagar 
separated by a narrow channel from these villages on the west 
and having the main river towards the east. In the very same year 
and immediately after the preparation of the Thak map a Survey 
map was prepared (Ex. 63) which shows the same island but 
smaller insize, and the survey lines have been reproduced in 
red on the copy of the Thak map produced in this case. The 
thak and the survey lines are also reproduced on the Amin’s 
map. It is a subject of controversy between the parties in this case 
as to the time when this island first appeared ; the defendants 
allege that it had emerged as far back as 1847 when it was 
released to their predecessor in interest; the contention of 
Government, on the other hand, is that it appeared about the 
time the Thak map was prepared, that is, 1858-59 and that during 
the course of that year the channel which separated it from 
Bhadrasan and Ramnagar became fordable so as to render the 
island an accretion to these two estates. We shall examine the 
evidence upon this point later on ; but we start with the position 
that in 1859, there was this island char in the bed of the, river 
Padma and that the site it then occupied is identical with that 
of the south-west portion of the lands now tin dispute. In the 
following year, 1860, Government took possession of this char 
under Reg. XI of 1825 section 4,cl(3) (Exs. 26 and 25) and 
steps were taken for its settlement, as is shown by the proceedings 


-of the Collector of Faridpur dated the 24 September 1861 (Ex. A21), 


when a temporary settlement was made with Sham Chand Basak, 


` father of the present defendant No. 2 fora term of one year. 


Sham Chand made an attempt to get the land released (Ex. 30) 
but unsuccessfully and ultimately accepted settlement from 
Government on the sth June 1862 (Ex. 27). The proceedings of 
of the Deputy Collector dated the 30th June 1862 (Ex. 29) show 
that the char at that time,was over 6,000 Bighas in area, that ` 
Government had resumed the property as an island char on the 
ground that no private individual had any proprietary right init 
and Sham Chand accepted settlement upon payment of an 


| 


ro 
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annual revenue of Rs. 144. In the course of the same year, 
however, a considerable portion of the char appears to have been 
washed away and the proceedings of the Collector dated the 3rd 
March 1863, show that Sham Chand had relinquished the remain- 
ing lands (about 2,500 bighas in area) Proceedings were then ; 
taken for the settlement of the char as it stood at that time upon 
a reduced revenue of Rs. 16 and on the roth April 1863, the ` 
Collector directed the char to be settled with certain persons who 
have been described as the Shikdars and who executed a kabuliat 
on the 11th December 1863 (Exs. 32 and 7). From 1863 to 1868, 
the char was under an annual farming settlement with the 
Shikdars and it is clear from the successive proceedings of the 
Collector. during these years that owing to the action of the river 
the size, shape, and condition of the char varied widely in 
different years (Exs. 33, 35, 34, 6, 36, 37, 38). This “brings us 
down to the year 1868, when there appears to have arisen a 
dispute between Government and its léssees on the one hand, and 
the owners of estate Ramnagar on the other, as is indicated by 
_-the proceedings of the Collector, dated the 4th March 1868 (Ex. 
82). The proprietors of Ramnagar claimed a portion of the 
lands, comprised in the char as an accretion to their estate and 
this claim was adjudged to have been well founded. The result 
was that by an order of the Collector made on the 20th March 
1868 (Ex. 39), all the lands which lay towards the south of a 
certain straight line were released to the proprietors of Ramnagar 
and all the lands towards the north of that line, including the 
site of the lands now in dispute continued in possession of 
Government. It appears from the proceedings of the Collector 
dated the 31st March 1868 (Ex. 40) that the char which in 1862 
had measured over 6000 bighas and in 1863 had been reduced to 
about 2500 bighas, had increased in size to more than 14000 
bighas, out of which 6927 bighas were released to the proprietors 
of Ramnagar and 7354 bighas were left in the possession of 
-" Government. This is also made manifest by the map prepared 
by Mohesh Chandra Sarkar on the 24th February 1868 (Ex. 3) 
for the purpose of re-settlement with the Shikdars of the lands left 
in the possession of Government. The proceedings of the Collector 
dated the 19th March 1869 (Ex. 41) show that the land had 
increased to about 9000 bighas and a settlement was effected with 
the Shikdars for a term of three years. This settlement appears 
to have been renewed in 1873 (Exs. 15, 9, 95, & 16). In 1874 the 
proceedings of the Collector indicate (Ex. 2) that the land had 
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CIVIL. decreased to less than 7000 bighas, but the quantity under 
1806. cultivation had considerably increased, as a result of which the 
settlement with the Shikdars was renewed for a term of 5 years 
upon an increased rental. The map prepared in that year (Ex. 
for India in Council, 2) shows that the river was on the north of the disputed land 
Mookavjea J. and had washed away a portion towards the north-east. Imme- 
wy erm diately after this, the process of diluvion appears to have gone 
on rapidly and the map of 1876 shows that excepting a very 
small portion of the disputed land (about 71 bighas) towards the 
south-east, the remainder had been washed away and was in the 
bed of the river. This is also made clear by the proceedings of 
the Collector dated the 14th May 1877, which indicate that the 
lessees were in arrears and that by far the largest portion of the 
lands had become diluviated in the course of the two previous 
rainy seasons. The Shikdars, however, accepted a settlement of 
what remained at a reduced rental (Ex. 10). The map of 1877 
(Ex. 98) shows that in the course of the following rainy season 
whatever portion of the lands remained, had become an island 
surrounded on all sides by the river, excepting a small portion 
towards the north-west corner (Ex. 77). The Shikdars, however, 
took a settlement of what was then available for a term of two 
years and a half. In 1878 there appears to have been a dispute 
as to the possession of a large tract of lands towards the north 
and outside the boundary of the lands now in dispute and. Mr. 
Péacock released them to the appellants upon the ground that 
they constituted a reformation on the site of their permanently 
settled estate. In 1879 a map was prepared which shows that 
only a small portion towards the south-west corner was in 
existence. It is clear, therefore, that during the years 1875 to 
1879, the lands now in dispute had practically disappeared, and 
it was apparently not till 1883, that any substantial portion re- 
appeared as indicated in the map prepared in that year by 
Chandra Kanta Chatterjee (Ex 97). The reformation, however, . 
gradually went on and about 1891 a large tract had become 
culturable, and the'map prepared in 1893 (Ex. 74) shows that a 
considerable area was fit for cultivation. The defendants at 
once took forcible possession, settled the land with their tenants 
and when asked by the revenue authorities to accept a settlement 
from Government they refused ; hence the present litigation. 
As regards the first ground urged on behalf of the appellants, 
namely, that there is reliable evidence to prove that the char 


which was in existence in 1868 as also the lands now in dispute 
E 
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which appeared in the year 1891 occupied the site of the perma- 
nently settled estate of the defendants known as Nababgunge, it 


goes to the very root of the matter and if established affords a com- Ananda 


plete answer to the claim of the plaintiff. Regulation XI of 1825, 
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section 4, cl. (3) provides that when a char or island is thrown up sor India in Council, 


in a large and navigable river the bed of which is not the 
property of an individual and the channel of the river between 
such island and the shore is not fordable, it shall according to 
established usage be at the disposal of Government. The 
appellants contend rightly that the island char which was in 
existence in 1859 could belong to Government only if the bed 
of the river was not the property of an individual and they assert 


that the land which at that time formed the bed of the river* 


was part of their permanently settled estate Nababgunge. In 
order to establish this fact they rely in the first placé upon a 
chitta or measurement paper of Nababgunge prepared in 1777 
(Ex. A10), and in the second place upon the entries made in the 
Thak and Survey maps of 1858-1859. As regards the chitta it 
was objected on behalf of Government in the Court below that 
the document produced is not a copy of the original but a copy of 
a copy, and consequently not admissible in evidence. The learned 
Subordinate Judge held that the document was a copy of a copy. 
but notwithstanding the provisions of section 63 of the Indian 
Evidence Act, he admitted it in evidence on grounds which are 
not quite intelligible. In this Court the objection to the admis- 
sibility of the document has been repeated on behalf of Govern- 
ment ; it has been contended, on the other hand, on behalf of the 
appellants that the document is a copy of the original and there- 
fore admissible in evidence. We have carefully examined the 
document and are inclined to hold that the learned Subordinate 
Judge is correct in his view that the document is a copy of a 
copy. One copy appears to have been prepared in 1812 and 
signed by J. C. C, Acting Registrar. The copy now produced 
_ appears to have been prepared from the first copy in 1844 and 
is signed by the Judge. This view is supported by the fact that 
the names of two sets of comparing copyists appear on the 
document and it is not intelligible why this should be so, if what 
is now produced is a first copy from the original. Ifthis view 
be correct the document is not admissible in evidence. We shall 
assume however that the document is a copy of the original, and 
‘determine what support, if any, it lends to the case of the appel- 
lants. As we have already stated, the document in question is a 
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CIVIL. measurement paper of Joarbunder Jhowkhanda prepared in 1777. 

1906. It shows that the property at that time consisted of 6 villages but 
Aoda ET E ES their relative position is not apparent from the document itself. 
An attempt, however, has been made to ascertain such position 

_Sogtalany of Stato by reference to the sketch map (Ex. A) prepared by Babu Parbati 
Charan Roy. . This map is not drawn to scale and is obviously a. 
very rough representation of the villages described in the chitta ; 
for instance, if we compare the areas of the different villages as 
given in the chitta with the sizes of the villages as drawn on the 
sketch map, the latter is manifestly inaccurate. Besides, the 
internal boundaries are wholly imaginary and as noted in the 
map itself, one of the boundaries, namely, the eastern boundary of 
e Bangar Dangi cannot be made to reconcile with the boundaries 
of Bhowri Kandi. The external boundaries appear to have been 
based on the Thak map, but a close comparison with it will show 
that these also are depicted with gross inaccuracy. Under these 
A circumstances, it would not be safe to place any great reliance 
upon the sketch map as explaining the chitta. Buttaking it for 

what it is worth, the following conclusions may possibly be 

deduced from it. In 1777, the river Padma flowed towards the 

south of Joarbunder Jhowkhanda (which is another name of 

Nababgunge); Bahir-char lay towards the north, Kalikapur 

towards the north-east, Janajat towards the east, Nasirpur 

towards the south-east and Nurullapur and Baliaghat towards the 

west and south-west. It further appears that the whole area 

at that time consisted. of 8389 bighas. From this it is contended 

that as Jhowkhanda in 1777 was surrounded on all sides except 

the south by what was private property and as the history of the 

char set forth above indicates that the river moved from south 

towards the north, the bed of the river in 1858, when the island 

was thrown up, must have been land forming part of the 

- : defendants’ permanently settled estate. This argument, in our 
opinion, is entirely fallacious. The chitta no doubt may be taken 
to describe the condition of things as they existed in 1777, 
. but the Permanent Settlement did not take place till 1793 and 
the Decennial Settlement which had preceded it was not made till 

1788. "There is absolutely no evidence to prove what lands consti- 

tuted the estate settled with the defendantsin 1788 or 1793. Inthe 

case of lands lying on the banks of an erratic river like the Padma, 

it would not be right to assume that lands which were in 

existence in 1777 were in existence in 1788 or 1793. The matter 

might have been made clear by the production of the papers 
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relating to the Permanent Settlement which the appellants have OrviL. 
taken no steps to place before the Court. On the other hand there 1906. 
is good reason to suppose that a considerable portion ofthe lands 
in existence in 1777 had disappeared by the time of the Permanent v. 
Settlement ; from the judgment of Mr. Peacock it appears that Fog aere Ties 
papers were produced before him (which have not been produced Mooherjce J. 
in this case), namely, the quinquennial register of 1797 which went eae 
to show that at the time of the Permanent Settlement, the 
estate of the appellants consisted of 6101 bighas. As the chitta of 
1777 shows an area of 8389 bighas, it is obvious that 2288 bighas 
"had disappeared by the time of the Permament Settlement. There is 
‘no foundation for the suggestion that although these lands had 
disappeared by the action of the river they were included in the 
estate which was permanently settled with the defendants. We 
may add that the appellants placed considerable reliance upon the 
_ report of the Civil Court Amin, Jatindra Mohan Banerjee, dated 
the 22nd November 1901, in para. 16 of which the Amin expresses 
an opinion based on the chitta and the rough sketch map that the 
lands in dispute form part of Joar Bunder Jhowkanda belonging 
-~ to the defendants. The learned Subordinate Judge has refused to 
accept this opinion and in our opinion correctly. The Amin 
expresses his view very cautiously and when we come to examine 
the grounds upon which it is based, we find that they are wholly 
hypothetical and inconclusive. Besides, as the Amin was not 
examined as a witness, there was no opportunity of testing 
the soundness of his conclusions. This is pre-eminently a matter in 
which an opinion expressed by the Amin ought not to be 
accepted as a matter of course, but the grounds forit ought to 
be carefully scrutinized. So far therefore as the chitta of 1777 
goes, it affords us no help in determining what lands formed 
part of the permanently settled estate of the defendants. We 
next come to the Thak and Survey maps of 1858-59 upon which 
considerable reliance was placed on behalf of the appellants. As 
we have already stated, the Thak map of Char Bhadrasan Part I 
‘contains astatement that the land towards the east thereof is Nabab- 
gunge and the Thak map of Char Nababgunge No. 186 5shows that 
the island which existed in 1858 was in Nababgunge. From these 
two statements the learned vakil for the appellants contends that 
-the island in question was part ofthe permanently settled estate of 
‘the defendants he further seeks to strengthen his position by 
reference tothe statement attached to the Thak map of Joar Bunder 
Jhowkanda (Ex. 5o A) to the effect that “according to the orders 
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dated 30th November 1861 made in Izad suit No. 4, all the lands 
of this halka are included in Estate No. 519,” which is admittedly 
the estate of the appellants. It is argued that the state of things 
described in the Thak and Survey maps must be:presumed to have 
existed at the time of the Permahent Settlement. In our opinion 
this contention is not well founded. As pointed out by their 
Lordships of the Judicial Committee in the case of Fagadindra 
Nath Roy v. Secretary of State for India (1), the question what 
lands were included in the Permanent Settlement is a question of 
fact and not of law, which may or may not be satisfactorily proved 
by subsequent Survey maps. The onus of proving that any 
particular lands were included in the Permanent Settlement of 
1793 is clearly on those who affirm that such was the case and the 
burden of proof is not necessarily shifted by the production of 
the Thak and Survey maps showing that specific lands are included 
in a particular estate. These maps are valuable evidence of the 
state of things at the time they are made, but it does not follow 
that they show conclusively what was the state of things at the 
time of the Permanent Settlement. In the case before us, the maps 
in question may be used as evidence against Government to this 
extent, namely, that at the time they were made, the predecessors 
in interest of the appellants had taken possession of the island and 
claimed to hold it as part of their estate Nababgunge. But this 
inference has to be set against two important circumstances. In 

the first place, having regard to the variable character of the 
course of the river Padma as manifested in the history of the 
char set forth above, it would not be right to assume that what 
was an island char in 1858 was in 1793 dry land, in the occupa- 
tion of the predecessors of the appellants and was included in the 
estate permanently settled with them. In the second place the 
statement attached to the Thak map shows on the face of it that 
in 1865 it was corrected and the lands which had in 1861 been 
regarded as included in the appellants’ estate 519 were taken out 
of that estate. The entries were further corrected by cancella- 
tion of the statement that the Basaks were in possession and 
Government was declared to be the party in actual occupation of 
the lands. The learned vakil for the appellants contends that the 
proceedings of 1865, by which the order of 1861 was cancelled 
are not shown to have been held in their presence and it is urged 
with apparent force that their position cannot be affected by an 
entry made without their knowledge. As a matter of fact, 
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neither the proceedings of 1861 nor those of 1865 have been OIvIL. 
produced, and the papers connected with them cannot apparently 1908. 

be traced at this distance of time. But the contention of the Ananda Hari Basak 
learned vakil for the appellants loses all force, when we find that v. 

" 5 Secretary of State 
in one respect at least the corrected entry represented what was for India in Council, 
undoubtedly the fact, as regards actual possession there cannot 
be the faintest doubt that from 1861 onwards, Government and 
its lessees were in possession to the exclusion of the Basaks, and 
such possession continued without interruption till the lands dis- 





Mookerjee J. 





appeared about the year 1879. On the one hand, therefore, we 
have the entries in the Thak and Survey maps of 1858-59 indicat- 
ing that the island char was claimed at that time by the Basaks to 
be in their possession as part of their estate Nababgunge and on 
the other hand we have the facts that the entries in these maps 
were corrected in 1865 and Government continued in possession 
of the lands from 1861 without any complaint on the part of the 
Basaks or any effort made by them to recover possession. In our 
opinion it is impossible to hold upon the Thak and Survey maps, 
as we have been invited to do by the appellants, that the bed 

`of the river in 1858-59 was part of what had been permanently 
settled with them in 1793. We may add that the theory set up 
by the appellants is not wholly supported by the Thak maps; it 
must be remembered that one Thak map was not prepared show- 
ing the appellants’ estate Nababgunge with the river Padma 
intersecting it, but there were two thaks made, namely, one of 
Nababgunge on the east of the river, No. 3674, which is indis- 
putably the appellants’ property and another lying towards the 
west of it and called char Nababgunge No. 1865. This hardly 
supports the view that the two constituted one entire estate 
Nababgunge belonging to the appellants. We must hold accord- 
ingly upon the evidence that it is not established that the bed of 
the public navigable river Padma where the island, was formed in 
1858-59 was part of the permanently settled estate of the 
defendants. The first ground taken on behalf of the appellants 
cannot therefore be sustained and must be over-ruled. 

The second ground urged on behalf of the appellants, namely, 
that there is satisfactory evidence to show that the char which 
was in existence in 1858 had appeared before 1847, had been 
released to the predecessor of the appellants and had been in 
their occupation from 1847 to 1861, if established, would negative 
the theory set up by Government that the char appeared in 1858 
and in the course of that year became attached to the estates of 
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OIviL.” Bhadrasan and Ramnagar, as the intervening channel became 
1906. fordable. For the determination of the question thus -raised the 
Ananda Harl Basak appellants do not bring forward any evidence, except the pro- 
v. ceedings of the Collector, dated the 24th September 1861 
Secretary of State . 3 A 
or India in Council (Ex. 21A).° Those proceedings took place on the occasion ofa 
— resettlement by Government of the island char Nababgunge 
Mookerjee J. . 
= shown in the Thak and Survey maps of 1858-1859. The appel- 
lants rely upon a recital contained in the judgment of the 
Collector that Sham Chand Basak the predecessor of defendant 
No. 2 claimed to be in possession of the char under a decree made 
under Act IV of 1840 on the roth January 1847. They also rely: 
upon another recital that the char was released in their favour; 
by the Revenue Commissioner on the 29th May 1856. They: 
contend that these allegations were accepted in 1861 and furnish 
strong evidence against Government in the present litigation. 
This argument, it may be conceded, has some force, but is by no 
means conclusive. In the first place, in order to determine which 
of the conflicting claimants, Basak, Phillip and the Mirzas should 
have the settlement of the island char, it was necessary for the 
Collector to ascertain which of them was in actual occupation, 
and there was no occasion for an investigation by him as to the 
origin or character of such possession. In the second place, there- 
was not at that time any conflicting question of title between the 
Basaks on one hand and Government on the other, because 
although the Basaks made a feeble attempt (Ex: 28) to have the 
lands released, they were quite content ultimately (Ex. 27) to 
accept settlement from Government. In the third place, there is 
no tangible evidence to show that the island of 1858 was identical 
with the laud released to the Basaks in 1848 by order of the 
Collector (Ex. A9). An attempt was no doubt made by the 
learned vakil for the appellants to identify the land referred- to 
in thelast mentioned order as "situated on the north-east of 
. Dag io ofthe decreed mehal char Bhadrasan" by means of the. 
evidence of Tanu Mandal, one of the witnesses examined 
on behalf of Government ; the attempt at identification, however, 
was entirely unsuccessful. It follows, therefore, that the evidence 
adduced by the appellants to prove that the island: of 1858 had 
formed as far back as 1847 is wholly insufficient. But, even if it 
were otherwise, it would not avail the appellants, because assuming. 
that the island first appeared in 1847, as the bed of the river 
has been found not to have been private property, the appellánts. 
could acquiretitle only by proving that the island, when first formed, 
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had accreted to their estate or that they had been in adverse 
possession for the statutory period (see Reg. II of 1805, 
section 2, which was then in force, and corresponds to Art. 149 
of Act XV of 1877). There is no evidence to establish either of 
these alternatives. On the other hand evidence is adduced on 
behalf of Government to show that the island of 1858 appeared 
for the first time in the course of that year and the channel 
separating it from the Government estate Bhadrasan Part I and 
the estate of Ramnagar became fordable in the dry season. The 
witnesses on the side of Government who speak of the formation 
of the‘island about the year 1858 or 1859 are corroborated by the 
defendants’ witness Madhu Mollah and we feel no doubt what- 
ever that the island was formed about that time and the channel 
between the island and the shore became fordable when the 
island was thrown up. This view receives considerable support 
from the subsequent history of the island char set forth above. 
It is clear that Government, immediately upon the appearance of 
the island in 1858-1859, took possession of it as an island char, 
without ascertaining whether the channel became fordable at any 
season of the year and continued in occupation through its lessees 
till 1868 when the proprietors of Ramnagar successfully asserted 
their claim. As soon as it' was established that the channel 
between the island and the shore had become fordable in 
the dry season of the year in which it was formed, the 
revenue authorities very rightly came to the conclusion that 
Government was not entitled to the char as an island thrown 
up in a public navigable river, but that it must be considered as 
an accession to the land of the persons whose estates were most 
contiguous to it. It so happened that Government was the owner 
of one of those estates, namely, Bhadrasan Part I and the pro- 
prietors of Ramnagar were the other’ riparian owners. Conse- 
quently in 1868 we find that the char is divided by Government 
and the southern half released to the proprietors of Ramnagar. 
On the whole, therefore, we must conclude that it is established 
beyond any reasonable doubt that the island of 1858 upon its 
first appearance about that time became an accession to the lands 
of Bhadrasan and Ramnagar’ within the meaning of Reg. XI of 
1825, Sec. 4, cl. (3), as interpreted in the Full Bench decision in 
Budroonissa v. Prosunno Coomar Bose (1).. The second ground 
upon which the appellants seek to impugn the decision of the 
Court below consequently fails. 


c 
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The third and fourth grounds taken on behalf of the appel- 
lants relate to the mode of formation of the lands now in dispute 
at the time of their re-appearance in 1891. It is contended 
that there is no reliable evidence to prove that when the 
lands reformed’ in 1891, they. accreted to char Bhadrasan 
Part I and that, on the other hand, it is satisfactorily proved 
that they became an accession to Nababgunge, the estate 
of the defendants. The evidence upon this point is conflicting 
and somewhat inconclusive. Some of the witnesses assert 
that the lands reformed from west to east, while others maintain 
that the reformation took place from east to west. So far as any 
inference may safely be drawn from evidence of this description, 
we are inclined to hold that the lands now in dispute as also the 
lands of Nababgunge were reformed about the same time and 
that at the time of such reformation there was a channel left 
between the disputed lands and char Bhadrasan Part I. In this 
view of the matter, neither the Government nor the appellants 
would be entitled to claim the lands as accretions in 1891 to their 
respective estates and the present title to the lands must depend 
upon the title acquired at the first formation of 18 58. This leads 
us to the consideration of the fifth ground. 

The fifth ground urged on behalf of the appellants is that 
regarding the lands in dispute as a reformation on the site of the 
char which was first formed in 1858 and attained its maximum 
size in 1868, Government has no title, in as much as Government 
had acquired no indefeasible right to the char either by adverse 
possession or as an accretion to char Bhadrasan Part I. As 
regards the first branch of this contention, it must be conceded 
to have considerable force and this indeed is not denied by the 
learned senior Government Pleader. It is argued on behalf of 
the appellants that no case of acquisition of title by adverse 
possession was made in the plaint, nor was the question 
raised directly or indirectly in any of the issues, Before 
the case came on for hearing an application was made 
to the Court below on behalf of Government on the 27th 
February 1903 for leave to amend the plaint; this was rejected 
on the ground that if the amendment was allowed at that stage it 
would be necessary to frame a fresh issue on the question of 
acquisition of title by adverse possession. The Subordinate J udge, 
however, not very consistently, went ‘into the question in his: 
Judgment and found that the plaintiff had acquired a good title 
by adverse possession. The appellants take exception to this 
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course and contend that the plaintiff ought not to be allowed to 
succeed upon a case which was not made in the plaint. We 
think this argument is well founded and the case falls within the 
rule laid down in /oy/ara Dassee v. Mahomed Mobaruk (1), 
rather than within the rule in Sundari Dassee v. Mudhoo 
Chunder Sircar (2. Weare further of opinion that assuming 
that it is open to the plaintiff to set up the ground of title by 
adverse possession, no such title has been established upon the 
evidence. As pointed out by their Lordships of the Judicial 
Committee in Radhamoni Debt w. Collector of Khulna (3), in 
order to prove title to land by adverse possession, it is not 
sufficient to show that some acts of possession have been done, 
for the possession required must be adequate in continuity, in 


publicity and in extent to show that it is possession adverse to , 


the competitor. Now, although there is evidence to show that 
the lessees under Government were lease-holders in respect of the 
island char from 1861 to its disappearance about 1875, it is quite 
clear that the area varied considerably from time to time. It is 


also manifest that a large tract of land was either unculturable' 


. or sandy waste and there are no data sufficient to enable the site 
of ‘the lands now in dispute to be identified with the site of any 
lands in the actual possession of the lessees of Government. It is 
impossible, therefore, to hold that Government had acquired a 
good title by continued possession of any land corresponding to 
the lands now in dispute. This view is supported by the principles 
laid down by their Lordships of the Judicial Committee in the 
case of Udit Narain Sing v. Golabchand Sahu (4); see also 
Mohini Mohan Ray v. Promoda Nath Ray (5) which is an 
authority for the proposition that the doctrine of constructive 
possession applies only in favour of a rightful owner and must not 
as a rule be extended in favour of a wrong doer, whose possession 
must be confined to land of which he is actually in possession. 
It was further conceded on behalf of Government that its possession 
cannot in the eye of law be assumed to have continued during 
the period of submersion ; Secretary of State for India v. Krishna- 
mont Gupta (6). The theory of acquisition of title by . adverse 
possession is, therefore, obviously unsustainable. 

We must next turn to the second branch of the contention of 
the appellants, namely, that Government had not acquired such an 
indefeasible title to the island of 1858 as an accretion to char 


(1) (1882) 1. L. R. 8 Calo. 975. (4) (1899) I, L. R. 27 Oalo. 221. 
(2) (1887) I, L. R. 14 Calo. 592. (5) (1896) I. L. R. 24 Dale 9256, 
- (B) (1900) L L. R. 27 Oalo. 918. (6) (1902) I. L. B. 39 Cale, 518. 
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Bhadrasan Part I as to entitle it to claim the lands now in dispute 
as a reformation upon the site of that island. This raises an 
important question of law, and before we examine it, it is. 
desirable to recapitulate the facts which may be taken to have 
been established by the evidence. 

I. The bed of the river Padma in 1859 was not part of the 
permanently settled estate of the defendants. 

2. The island char shown on the Thak and Survey maps of 
1858-1859 formed about that time and is not shown to have been | 
in existence at any earlier period. 

3. That this island char during the dry season of its first year 
of formation became an accession to estate Bhadrashan and estate 
Ramnagar. 

4. The char varied in extent from time to time, attaining 
its maximum size about 1868 and from 1861-1868, the revenue 
authorities purported to deal with the whole of it on the assumption 
that Government was exclusively entitled to it as an island char 
thrown up in the bed of a public navigable river, not the property 
of a private individual and as not having accreted to the estate of 
any riparian owner. f 

5. In 1868, Government released the southern portion to 
the proprietors of Ramnagar as an accession to their estate and 
continued to deal with the northern portion as an" accession to 
the Government estate Bhadrashan till the disappearance of the 
char during 1875-1879. i 

Upon these facts the ‘learned vakil for the appellants argues 
that Government has no title to the lands in dispute, first, be- 
cause Government, as a riparian owner,is not entitled to claim 
title by accession and secondly, because assuming Government to 
have acquired title by accession in 1859 such title was destroyed 
when the char was diluviated ; in other words, that upon submer- 
gence of the char, that portion of the bed of the river again 
became part of the public domain and Government could not 
claim title by reformation 1 situ in 1891. As regards the first of 
these reasons, the question turns upon the construction of Sec 4, 
clause (3) of Reg. XI of 1825. That clause provides that if a 
char or island is thrown up ina large or navigable river, the bed 
of which is not the property of an individual and if the channel 
between the island and the shore be fordable at any season of 
the year, it shall be considered an accession to the land, tenure or 
tenures of the person or persons, whose estate or estates may be 
most contiguous to it. If Government happens to be the owner 
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of land to which such an island becomes an accession, there 
appears to be no principle why Government as such riparian 
proprietor should not have precisely the same rights in the 
accession as a private owner would undoubtedly acquire. We 
are unable to accept the narrow construction of the clause 
suggested by the appellants. It is conceded that if the island 
becomes an accession to the land of two private individuals A 
and B, each of them would be entitled to a portion of the 
property, but it is argued that if A happens to be the Govern- 
ment, B would be exclusively entitled to it. We have not been 
referred to any authority or any intelligible principle in support 
of a position so obviously unsound. We must, therefore, hold* 
that when the island became an accession in 1858-59 to the 
estates of Bhadrasan and Ramnagar, Government became entitled 
to it along with the proprietors of Ramnagar. As regards the 
second reason, it raises the question whether when an island 
has been thrown up in the bed of a public navigable river which 
is not the property of a private individual and the island has 
been taken possession of by the Government under Sec. 4, clause 
(3), Reg. XI of 1825 or has become an accession to an estate 
belonging to Government as a riparian owner, if the island is 
subsequently diluviated and reformed, can Government claim the 
reformation? The learned vakil for the appellants contends that 
as soon as the island is diluviated, it becomes a part of the bed of 
the river and lapses back into the public domain with the result 
that if the island subsequently re-appears, Government would, be 
entitled to claim it only upon proof that the reformed char is 
an island or is an accretion to some estate belonging to Govern- 
ment. The question is not free from difficulty and is apparently 
one of first impression. If a similar question arose between 
two private individuals, there can be no doubt that the person 
who had acquired a title to the char by accretion in the 
first instance, would be entitled to claim it when it re-appeared 
after diluvion, on the ground of reformation on the site of 
what had previously been his property. This appears to be 
settled by the decision of the Judicial Committee in Mursuhat 
Singh v. Syud Lootf Ali Khan (1), which is an authority for 
the proposition that where land which has been submerged 
reforms and is identified as having formed part even by accretion 
of a particular estate, the owner of that estate is entitled to it. 
In that case the plaintiffs, who were proprietors of an estate called 
i (1) (1874) L'R. 2 I. A. 28; 14 B, L, R. 268. 
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OIviL: Muteor, sued to recover possession of a large quantity of land 

1898. which had been submerged by the river Ganges and subsequently 

re-appeared. It was found that although, at the time of the re- 

t . appearance, the lands adhered to and adjoined the estate of Ram- 
Secretary of Btate T . : ; 

- for India in Council, nagar and formed prima facie an accretion to that estate, the site 

Mookerjes J had been occupied, previously to submergence, partially by lands 

— comprised in Muteor, the estate of the plaintiffs, and partially by 

accretions to that estate. Their Lordships of the Judicial Com- 

mittee in holding that the plaintiffs were entitled to the whole of 

the lands as reformation on the site of what before submergence 

had been their property, observed that there was no distinction in 

‘this respect between the permanently settled lands of Muteor 

and what had been in themselves an accretion thereto held under 

a temporary settlement. As we understand this decision, it is , 

founded on the principle that when it is determined that a 

separate parcel of land is accretion or alluvion, it becomes the 

property of the owner of the bank to which it adheres as though it 

had always existed there ; and for the purposes of the determina- 

' tion of the question of title in the case of reappearance after sub- 

mergence, the accreted land is regarded as part of the original 

estate. The only question, therefore, which arises is, whether this 

doctrine which is applicable to lands belonging to private indivi- 

duals which have been submerged, holds good when the land 

before submergence belonged to Government. It is argued on 

behalf of the appellants that the principle is not applicable, 

because when under cl. (3), section 4, Reg. XI of 1825, a char or 

island comes to be at the disposal of Government because it is 

surrounded on all sides by an unfordable channel or because it has 

become an accession to land held by Government, Government 

must be treated as a trustee for the public, with the result that if 

such island or char is subsequently diluviated, the site reverts to 

the public territory and upon the re-appearance | of the char or 

island, Government cannot rightly claim any title by reformatioif 

as against a private individual to whose land upon re-appearance 

it may have become an accession. After a careful examination of 

this argument we are unable to uphold it as well-founded. In 

our opinion, it is not correct to say that when Government 

acquires property under cl. (3), section 4, Reg. XI of 1825, either 

as an island surrounded by an unfordable channel or as an acces- 

sion to lands held by Government, Government becomes a trustee 

forthe public. Government is entitled to deal with the property 

in the same way as any other part of the territory of the State at 


—— 
Ananda Hari Basak 


Vor. III]. ' "tat court. 335 


its disposal. If Government permanently or temporarily settles OIVID) 
the estate to which it has thus acquired title, the holder of the 1006, * 


settlement is upon the authority of the decision of the Judicial Ananda Hari -Basak 
Committee in Hursuhat Singh v. Syud Lootf Alt ‘Khan (1) clearly t. 

: Sar s 2 Secretary of State 
entitled to the benefit of the principle of reformation. But if for India in Council, 
the question arises not as between the lessee of Government and Mockers J. 

a private individual, but as between Government itself and a — 
neighbouring riparian owner, we are unable to see why Govern- ` 
ment should be placed. in a worse position than a person 
who has derived title from it. No doubt section 4, Cl. (3) of the 
Regulation places Government in this position of disadvantage 
that even though the bed of a public navigable river may be public, 
territory, Government does not acquire any title to an island or 
char formed on such bed, if it liappens to accrete to the land of 
ariparian owner. But we are not prepared to carry the 
disability further and to hold that even though Government may 
have acquired title to an island surrounded by an unfordable 
channel or to a char which has become an accession to land in 
the possession of Government, Government is precluded from 
___ Claiming the land upon submergence and after re-appearance. 
The principles upon which the doctrine of reformation rests, as 
explained by their Lordships of the Judicial Committee in the 
cases of Lopez v. Muddun Mohun Thakoor (2), and Nogendra 
Chunder Ghose v. Mahomed Esof (3), appear to us to be applic- 
able quite as much to the land in the occupation of Government 
at the time of submergence as to land in the occupation of a 
private individual; whoever was the owner before the land was 
washed away would remain owner while it was covered with 
water and would continue to be so after it became dry. It was 
suggested that the application of this principle might lead to 
practical difficulties because as was observed in Lopez v. Muddun 
Mohun Thakoor (2), it cannot be said that property absorbed by a 
sea or river is under all circumstances and after any lapse of time 
to be recovered by the old owner, inasmuch as it may have been 
so completely abandoned as to merge again like any other derelict 
land into the public domain, as part of the sea or river of the 
State and so liable to the written law as to accretion and annexa- 
tion. It was contended on behalf of the appellants that as 
Government does not pay revenue for land in its occupation to 
any body, it would be impossible to say whether Government 


(1) (1874) L. B. 21, A. 28; 14 B. L B. 268. 
'(2) (1870) 13. M. 1. A. 467; 5 B. D, R. 521. — (3) (1872) 10 B. L. R. 406; 
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abandoned submerged lands ; but although payment of revenue 
or rent may be good evidence of an intention on the part of the 
owner of submerged lands not to abandon his right therein, this 
cannot be regarded as the sole test, because there may well be 
the submergence of lakheraj lands in respect of which no rent 
or revenue is paid. In our opinion no inflexible rule can be laid 
down as to the manner in which an intention not to abandon 
submerged lands may be proved, but it would depend upon the 
circumstances of each particular case. In many cases there may 
well be a presumption that the original owner intended to retain 
his right to the soil unless indeed some overt act was shown 
indicating an intention to abandon or unless the reformation 
f happened after a considerable lapse of time. No abandonment, 
however, can be justly presumed in the case now before us. It is 
abundantly proved by the evidence that Government continued 
in possession through its lessees down to the period of sub- 
mergence, even though after 1874, large tracts were steadily 
swept away and only small fragments remained above’ water. 
Immediately upon reappearance, after a lapse of about eleven 
years (that is, after submergence in 1879 and reappearance in 
1891), Government at once attempted to take possession and to 
settle the lands with tenants ; but the defendants with the help 
of their officer Kali Nath Sarkar, who has been examined as a 
witness in this case, succeeded in forcibly taking possession of the 
lands. Under these circumstances it is impossible to hold that 
there was any intention in fact on the part of Government to 
abandon its claim to the submerged lands; and as we have 
already held that mere submergence of lands in the possession of 
Government does not operate in law as an abandonment on its 
part and a reversion thereof to the public territory, we must hold 
that when the lands now decreed to Government by the Court 
below re-appeared in 1891, they belonged to ‘Government as 
reformation on the site of a char to which Government had title 
before submergence under section 4, cl. (3), Reg. XI of 1825. 
There is only one other point of minor importance to which 
it is necessary to advert for a moment. It was argued on behalf 
of the appellants that if any decree be made in favour of the 
plaintiff, it ought not to ‘be founded on the map of 1868, but 
should be based on the map of 1874. This contention does not 
appear to have any force or substance. The objection to the map 
of 1868 is that the document produced is a copy and no proper 
foundation has been laid for the reception of secondary evidence, 


. Vor. IIT.) HIGH COURT. "881 


nor has the accuracy of the copy produced been established. CIVIL. 

We are satisfied, however, upon the evidence that the original 1906. 

has be islai T 

en mis aid or lost and cannot be traced and as to the copy Ananda Hari Basak 
itself there is no reason to doubt its accuracy. We cannot attach t. 


any weight to the suggestion made by the defendants’ witness Pac 


Kalinath that the original contained an entry which would have 
gone against Government, and has consequently been withheld. 
This witness admits that he had a certified copy of the original 
which, however, is not produced in the present litigation nor is its 
absence satisfactorily accounted for ; it is said to have been filed 
in another proceeding, but no attempt appears to have been made 
to get it back ; one would suppose that if the certified copy could 
have been of any assistance to the defendants in rebutting the 
case made for Government, every effort would have been made 
to secure its production. It further appears that so far as the 
lands decreed are concerned there is not any substantial difference 
between the boundaries depicted in the map of 1868 and the 
map of 1874, except as to a very narrow strip towards the north. 
"Under these circumstances, we must hold that the decree made by 
the Subordinate Judge on the basis of the map of 1868 is correct 

“and should be affirmed. The appeals consequently. fail and must 
be dismissed with costs. 


B. M. . Appeals dismissed. 


Mookerjee J. 





Before Sir Francis W. Maclean, K. C.I.E, Chief Justice, 
Mr. Justice Banerjee and Mr. Justice Stevens. 


ASHUTOSH DHAR 
v. 


AMIR MOLLAH.* 1900. 


Bengal Oess Act (IX of 1880 B.O.), Seo. 41, soope of —Bengal Tenancy Act May, 38. 
(VIII of 1885), Sec, 74—Road-cess—Abwab, pem 


e — A contract by which a tenant, as between himself and his landlord, under- ` 


takes to pay the whole road-cess, is not illegal. 
Section 41 of the Cess Act is neither exhaustive nor prohibitive and does not 


invalidate such a contract. 
Road-cess is not an abwab within the meaning of section 74 of the Bengal 


Tenancy Act. 
Burnomoyee Dabes v. Koomar Purresh Narain Roy (1) followed. 


* Appeal from Appellate Decree No. 2403 of 1898, against the decree ‘of 
Babu Kailash Ohandra Mazumdar, Offg. Subordinate Judge, Khulna, dated the 
14th October, 1898, affirming that of Babu Upendra Nath Bhanja, Munsiff, 
Khulna, dated the 21st July 1898. 

(1) (1878) I. L. R. 4 Cale. 576. 
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Appeal by the Plaintiff. 

Suit for rent and. cesses. 

The material facts and arguments appear from the judgment. 
Babu Rajendra Nath Bose for the Appellant. 

Babu Braja Lal Chakravarti for the Respondent. 

The following judgments were delivered by the Court :— 


Maclean C. J.—This appeal must succeed. The landlord 
sued the tenant for rent, and for road-cess under a contract 
between the parties, under which the tenant contracted to pay 
the whole of the road-cess. It is contended now for the respondent 
that a contract of such a nature, that is, a contract by which the 
tenant, as between himself and the landlord, contracts to pay the 
whole road-cess is illegal. Insistance, in support of this view, is 
placed upon section 41 of Act IX (B. C.) of 1880, but I see 
nothing in that section to prevent parties entering, into a contract 
of this nature, if in other respects the contract be a valid one, 
and one in accordance with law. The section is neither exhaus- 
tive, nor prohibitive, and there is nothing in its terms to prevent 
the parties, if otherwise competent, from entering into such a 
contract. 

Then it is argued that this case falls within section 74 of the 
Bengal Tenancy Act, which enacts that, “all impositions upon 
tenants under the denomination of adwads, mahtuts, or other like 
appellations, in addition to the actual rent, shall be illegal, and all 
stipulations and reservations for the payment of such shall be 
void." I doubt if road-cess can be properly regarded as an 
"imposition" within the meaning of the section, but, even if 
that be so, the answer to this argument is that, in this case, the 
lease is of a class which comes within section 179 of the Bengal 
Tenancy Act, and, in that class of lease, the parties may make 
such terms as they please, and if they choose to make terms that, 
the tenant shall pay all the road-cess, there is nothing, so far as 
I can see, to prevent them doing so. This view is consis- 
tent with that taken in the case of Krishna Chandra Sen 
v. Sushila Soondary Dassee (1i) and with the principle of 
the case of <Assanulla Khan Bahadur v. Tirthabashini (2). 
The appeal, therefore, must be allowed with costs and there will 
be a decree for the whole amount with costs in all the 
Courts. .. i 


(1) (1899) I. L, R. 26 Cale, 611, (2). (1893) J. L. R 92 Cale. 680. 


V je IL] HIGH COURT. 


| Banerjee, J.—I am of the same opinion. I only wish to add 
tha: the view we take that there is nothing in the Road-Cess Act 
to prevent parties from entering into any contract for the pay- 
ment of road-cess in any proportion different from that laid down 
in the Act, is in accordance’with the case of Surnomoyee Dabee v. 
Koomar Purresh Narain Roy (1). 


Stevens J.—I concur. 


B. M. Appeal allowed. 
(1) (1878) L. L. R. 4 Cale, 576, 


Before Mr. Justice Mitra alid Mr. Justice Gerdt. 
SURENDRA NARAYAN MUSTAFI 
v. f 
SOURAVINI DASI* 


Dato of performance—Act due under law or by order of Court or by agreement 
of parties—Court closed on last day— Extension of time. 


If the law or Court directs a thing to be done within a period fixed by it 


and it is impossible of performance on the last day fixed, for no fault of the 


7 


party required or directed to do the act, it will be recognised as properly done, 
if it is done on the next day it is possible of, performance. 

Where by a compromise decree, a certain sum of money was to be paid 
io the plaintiffs pleader or deposited in Court within the 8th October and a 
part of the money was paid to the plaintiffs pleader in time but the balance 
not paid or deposited till the 10th November, the first open day after the 
vacation which commenced on the 8th October, when it was deposited in Court, 

Held, the deposit was a valid one, as the deposit could not be made on the 
8th October and subsequent days through no fault of the party, 

Dabee Rawovt v. Heeramun (1), Sambasiva v. Ramasami(2), Shooshee 
Bhusan v. Gobind Chander (8) and Peary Mohun v. Ananda Charan (4) 
followed. 

Appeal by the Plaintiff. 

Suit for possession of land. 

- The material facts appear from the judgment. 

Babu Tarakishore Chowdhuri (with him Babu Brajalal 
Chakravarti) for the Appellant :—The decree makes no mention 
of a deposit in Court; it only provides for payment tò- the 
plaintiff. The judgment-debtor therefore was not entitled to 
make the deposit. 

* Appeal from Original Order No. 220 of 1905 against the decision of Babu 


Jogendra Chandra Maulik, Bübordinate Judge of ‘Khulna, dated the 8rd 
April 1905. 


(1) (1867) 8 W. R. 298. (3) (1890) I. L. B. 18 Calc. 931. - 
(2) (1898) I. L, E, 22 Mad. 179. . (4) (1891) L, L. B. 18 Cale. 681. 


$39 
CIVIL. 
1900. 
Ashutosh ‘Dhar 
t. 
Amir Mollah. 


CIVIL, 
1908. 
—— 

Fobruary, 13. 
March, 12. 


940 THE CALCUTTA LAW JOURNAL. [Vor. III. 


bi - 
OFIN, {Mirra J.—The decree must be construed with reference 


1906, to the deed of compromise.] 
Siriak Naráyan Isubmit not. When the decree is clear and there is no ambigui- 
Aostan ty, you cannot go behind the decree. That I submit is settled law. 
Sodano Dasi. [Mirra J.—But then the decree does not provide for any 
or place of payment] 

That would make no difference. The defendant, moreover, 
is not entitled to an extension of time, as there was nothing 
to prevent her from paying the money to the plaintiff person- 
ally. i 

In the next place, I submit that even if it be conceded that 
the judgment-debtor had two courses open to her, she having 
“elected to take one of them, vis, payment to the pleader, 
she was bound by that one. She was not entitled to fall back 
on the other alternative. See Da Costa v. Davis (1), and Brown 

^ v. Royal Insurance Soctety (2). 

Dr. Rashbehary Ghose (with him Babu Narendra Kumar 
Basu) for the Respondent :—I submit that deposit in .Court was 
the only safe course open to my client. Deposit in Court 
was merely evidence of the tender to the plaintiff. The real 
meaning of the decree, which was based upon and must 
be construed with reference to the compromise deed, is that 
the defendant was at liberty to follow either course, and as 
the Court was closed on the last date she was entitled to 
an extension till the re-opening day. See Hossein Ally v. 
Douselle (3), Shooshee v. Gobind (4), Peary v. Ananda (5) In 
re Soorjmukhi Koer (6), Burjore' v. Bhagana (7). Aravamadu 
v. Samtyappa (8), Sambasiva v. Ramasam (9), and Ram Churn 
v. Jotindra (10), which all shew that when the last date for doing 
any act falls within a holiday, an extension to the first open day 
is always allowed, 

Next, I submit that the decree was not absolutely final. 

. The Court had jurisdiction to extend the time. 
k . The decree-holder also did not offer to refund the diodes 
Which he had actually received. 
Then again, no place of payment is appointed by the decree. 
Surely, the judgment-debtor is not bound to “seek out his 


creditor." 
(1) (1798) 4 R. R. 795, 1 Bos, & P. 242, — (6, (1877) I..L. R. 2 Galo. 272 
(2) (1859) 28 L. J. Q. B. 277, (7) (1888, I. L. B, 10 Calo, 557. 
es (1880) I. L. B. 5 Calo, 906. (8) (1898) I. L. R. 21 Mad, 885 
4) (1890) I, L. R. 18 8 Calc. 231. (9) (1898) T. L. R. 22 Mad. 179. 
(5) (1891HL. L, B. 18 Calc. BUS (10) (1900) 5 C. W. N. xxi 
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Babu Tarakishore Chowdhurt in reply—All the cases referred 
to are regarding provisions of the Statute Law. They have no 
reference to cases of agreement of parties. 

<- C. A. V. 

The judgment of the Court was delivered by 

Mitra J.— The appellant and the respondent were litigating 
for the possession of land in the Court of the Subordinate Judge 
of Khulna. They ultimately agreed that the dispute should be 
settled on certain terms, and on the 27th August 1904, they 
presented a petition to the Court which embodied the terms of 
compromise. The material portion of the petition is in these 
words. "The defendant No. 1 agrees to pay to the plaintiff Rs 
2,250 in all and the plaintiff agrees to receive the amount and he 
relinquishes to the said defendant a two annas share of the 
property in'suit which has been in the possession of the said 
defendant. The defendant No. 1 will pay to the plaintiff's pleader 
the said amount of Rs 2,250 on the 8th day of October next or 
any day fróm this day up to that day or she will deposit the same 
in this Court, and on her paying or depositing the same in the 
manner aforesaid, the plaintiff's claim to the said two annas share 

shall be dismissed and the plaintiff shall cease to have any claim 
thereto, but if the defendant does not pay to the plaintiff's pleader 
or deposit in this Court the said sum of Rs. 2,250 within the said 
time fixed f.e. on or before the 8th day of October next, the 
plaintiff's claim to the said share will be decreed and he will be at 
liberty to take possession thereof by executing the decree, and no 
plea or objection thereto by the defendant will be allowed." 

On the znd September 1904, the defendant, the respondent 
before us, paid to the plaintiff's pleader Rs. 250, but the balance 
was not paid before the 8th October 1904. The amount was, 
however, deposited in the Court on the roth November following. 
The Court was closed on the 8th’ October on account of the long 
vacation and reopened on the 1oth November. The amount was 
deposited on the first opening day after the 8th October and 
it could not be deposited earlier. 

A formal decree was drawn up by the Court, on the 27th 
September 1904. It contains the terms of the petition of compro- 
mise, and we do not find any substantial difference between the 
petition and the decree. The only difference to which our 


attention has been drawn is that the word “ plaintiff ” is inserted" 


in the decree instead of the word “to the plaintiffs pleader or 
into Court.” - The parties were sui juris and the Court could 
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not vary' the terms of compromise without their consent. The 
word " plaintiff" in the decree must, therefore, be held to mean 
" his pleader or the Court." The contention raised on behalf of 
the plaintiff that he and he alone was intended to be the direct 
recipient of the sum of Rs. 2,000 payable by the defendant does 
not seem to us to be sound, She had the option either of pay- 
ing it to the plaintiffs pleader or of depositing it into Court to 
the credit of the plaintiff. She paid Rs. 250 to the pleader of 
the plaintiff, buf with regard to the balance, there was 
nothing to debar her from adopting the second alternative and 
paying that balance into Court. No question of election or 
waiver can arise on the admitted facts. If the question were 
raised, as a question of fact the defendant might have shewn why 
she could not follow the course she had adopted in paying Rs. 
250 and was compelled to deposit Rs. 2,000 into Court. 

The question then is, was the defendant entitled to an exten- 
sion of time, the Court having been closed on the 8th 
October 1904? This was practically the on questioh discussed 
in the Lower Court. 

It is now well settled that if the law or a Court directs a 
thing to be done within a period fixed by it and it is impossible 
of performance on the last day fixed for no fault of the party 
required or directed to do the act, it will be recognised as properly 
done, if it is done on the next day it is possible of performance. 
The rule, when there is a direction by law, is codified in India in 
the General Clauses Act (V of 1897). Section ro enacts that if 
any act or proceeding is directed or allowed to be done or taken 
in any Court or office on à certain day or within a prescribed 
period, then if the Court or office be closed on that day or the 
last day of the prescribed period, the act or proceeding shall be 
considered as done or taken in time, if it is done or taken on the 
next day afterwards on which the Court or office is open. 

Dabee Rawoot v. Heeramun Mahton (1), is a case under 
Reg. XVII of 1806. The last day of the year of grace expired 
when the Judges' Court was closed. Peacock C. J., held that it 
would be contrary to principles of justice, equity and good 
conscience to allow the mortgagee to take advantage of the: 
mortgagors' inabilities to deposit the mortgage-money in Court, 
when it was impossible to do so. f 

In Aravamadu v. Samtyappa (2), it was held that when an 


__ AY (1865 8 W, R. 223. (2) (1898) I. L, B. 21 Mad, 385, 
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order had been made for the payment of money in a suit on a 
certain day and the Court was closed on that date, a payment 
made on the first day the Court re-opened would be a good 
payment. This rule was acted upon in Sambastva Sta v. 
Ramasami (1), Shooshee Bhusan Rudra v. Gobind Chunder 


. Roy (2), and Peary Mohan Aich v. Anunda Charan Biswas (3), 


which lay down the same rule. It was laid down broadly in the 
latter case that when parties are prevented from doing a thing in 
Court on a particular day, not by any act of their own but by 


` the act of the Court itself, they are entitled to do it on the first 


qb ree 


subsequent opportunity. 

We see no reason why the payment made on the roth 
November should not be considered as good and sufficient. The 
rule of law stated above is fully applicable to the case. 

The appeal is accordingly dismissed with costs. We assess 
the hearing fee at 5 gold mohurs. 


N. K. B. ; Appeal dismissed. 


(1) (1898) I. L, R, 22 Mad, 179. (2) (1890) 1. L. R. 18 Cale, 231. 
(3) (1891) I, L. R. 18 Oale, 631. 
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Before Mr. Justice Mitra and Mr. Justice Geidt. 
MADAR MANDAL AND OTHERS 
v. l 
MAHIMA CHANDRA MAZUMDAR AND oTHERS.* 


Ejeotmont, suit fov— Oocupanoy raiyat, salo by—Non-transforable right of occu- 
pansy —Abardonment, what amounts to—Possession, of original tenant— 
Khas possession—Sub-lease from purokaser—Bengal Tenancy Aot (VIII of 
1885), Seo. 87. 


Mere sale-of a right of occupancy toa third person, notwithstanding that 
the vendors remain in occupation of thé land under a sub-lease from the pur- 
chaser does not amount to an abandonment in law and the landlord is not en- 


e titled to re-enter by ejecting the original tenants. 


Dina Nath Roy v. Krishna Bajoy Saha (1), Srishtcedhur Biswas v. Mudan 


. Sirdar (2) followed. 


Nurendra Narain Roy v. Ishan Ohunder (8) referred to. 
Dwarka Nath Misser v. Hurrish Ohunger (4), Kali Nath Chakravarti v, 
Upendra Chunder Chowdhury (5) distinguished, 


“ Appeal from appellate Decree No. 1798 of 1904 ngainst the decree of J. A. 
Ezechiel, Esq. District Judge of Jessore, dated tne 16th April 1904 reversing 
that of Babu Banamali Sen, Munsiff of Bongnon, dated 17th March 1908. 


(1) (1904) 9 0. W. N. 879, (3) (1874) 22 W, R. 22. 


(2) (1883) I. T, R. 9 Cale 648. (4) (1879) I. L. R. 4 Cale, 935, - 
(5) (1895) T. L. R. 24 Cale 212. 


Surendra Narayan 
Mustafi 


v. * 
Souravini Dasi, 


Mitra J, 
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Appeal by Defendants 1 to 3, original tenants. 


Suit to eject Defendants Nos. 1 to 3 and Defendant No. 4, 
the purchaser of a non-transferable occupancy right, under 
whom the original tenants, Defendants Nos. 1 to 3, took a sub- 
lease, and were in occupation of the land under that sub-lease. 

The facts of the case appear from the judgment. 


Babu Hara Prasad Chatterjee for the Appellants :—Referred to 
Dina Nath Roy .v. Krishna Bejoy Saha (1) and Srishteedhur 
Biswas v. Mudan Sirdar (2). The original tenants never quitted 


possession, but were in occupation of the land. There was there- 


fore no abandonment and the landlord had no right to re-enter. 
* The case of Kali Nath Chakravarti v. Upendra Chandra 
Chowdhury (3) is clearly distinguishable. There the purchaser 
resisted the landlord and preferred the appeal. In the present 
case, the appeal is by the original tenants. 

Babu Bipin Chandra Mullick for the Respondents :—Relied 
on the cases of Dwarka Nath Misser v. Harrish Chunder (4) and 
Kali Nath Chakravarti v. Upendra Chunder Chowdhury (3). The 
sale to a third person makes the tenants trespassers, and it 
amounts toan abandonment. The landlord can then re-enter on 
the land. The tenants held not under the landlord but under 
the purchaser. 

Babu Haraprasad Chatterjee in reply. 

The judgment of the Court was delivered by 

Mitra J.—The defendants Nos. 1, 2 and 3 were in occupa- 
tion of the lands in dispute in this case under the plaintiffs. 
Whether they had a right of occupancy or not was 3 question 
raised in the pleadings and was answered by the Munsiff in the 
affirmative. The Lower Appellate Court has not come to any 
distinct finding on the question. ` l 
_ The third issue raised in the case is “ whether defendants 
Nos. 1, 2 and 3 have any jamar right in the lands in suit and if 


l 


-n 


so, whether the same right is transferable.” The second part of ` 


the issue has been answered, namely, that jamat right is not 
transferable. The first part has not been distinctly answered in the 
judgment of the Lower Appellate Court. If we had agreed 
with that Court in the view it has taken of the effect of the transfer 
by defendants Nos. 1, 2 and 3 of their right as occupancy raiyats, 
‘there would be no necessity for a remand. But the Lower Appellate 
Court not having come to any distinct finding on the question 


(1) (1904) 9 C. W. N. 879. 8) (1896) I. L. R. 24 Calo. 212. - 
(3) (1883) I. L. R. 9 Cale, 648. (4) (1879) I. L. R, 4 Cale, 426, 
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raised in the first part of the 3rd issue, the case must go back 


* wéor a distinct finding on the point, as we do not agree with it as 


to the effect of the transfer. . : - 
The main question, however, argued before us relates to the 
effect of the sale by defendants Nos. 1 to 3 to defendant No. 4 
and their obtaining a sub-lease from defendant No. 4. If the de- 
fendants Nos. 1 to 3 have a non-transferable right of occupancy, 
are the plaintiffs entitled to a decree for khas possession not only 
against defendant No. 4, but also against defendants Nos. 1 to 3? 


‘The defendant No. 4, though he was the purchaser, did not put in 


any defencé and he is not an appellant before us. The appeal has been 
presented by defendants Nos..1 to 3 only who are actually in ocqu- 
pation of the land. As regards defendant No. 4there can be no doubt 
thathe did not acquire any right by his purchase, if the right of 
defendants Nos. 1 to 3 was an occupancy right. The plaintiffs 
are, therefore, entitled to a decree for possession against defendant 
No.4. But are the plaintiffs entitled to get khas poor by 
evicting the defendants Nos. 1 to 3? 


In a case very similar to the present, Dina Nath Ray v. 


‘Krishna Bejoy Saha (1), it was held that the landlord was not 


entitled to khas possession against the original tenants who were 
still on the land and were cultivating the same. A decree was 
passed against the purchaser defendants. It appears to us that 
the view taken in that case is correct and we accor dingly follow it. 

The contention before us is that the mere sale of a right of 
occupancy to a third person, notwithstanding that the vendors 
remain in occupation of the land under a sub-lease from the pur- 
chaser, causes an abandonment in law and therefore the landlord 
is entitled to re-enter by ejecting the original tenants. The cases 
of Dwarka Nath Misser v. Hurrish Chunder (2) and Kalinath 
Chakravarti v. Upendra Chandra Chowdhry (3), have been cited 
before us in supporting this contentión. The case of Dwarka 
Nath Misser v. Hurrish Chunder (2) was decided when the Bengal 
Tenancy Act was not passed; and the latter case was decided 


.on the appeal of the purchaser defendants who according to the 


view which we have already expressed and which was taken in the 


-case of Dina Nath Roy v. Krishna Bejoy Saha (1), had no right 


to remain on the land as against the landlord. These cases are, 
therefore, distinguishable from the present case. 


(1) (1904) 9 0, W. N, 879. ^ (2) (1879) I. L. R. 4 Cale, 925, 
(8) (1896) L L. R. 24 Oale, 218, 
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CIVIL. On the other hand, the case of Srishteedhur Biswas v. Mudan 
1906. Sirdar (1), supports the view which we are disposed to take. In 
Ma du Sani al Nurendra Narain Roy v. Ishan Chunder (2), which is the leading 


fo. case on the subject, Sir Richard Couch in delivering judgment 

Mahima Chandra — of the Full Bench, while discussing the question of the right of 

l AE. the landlord to re-enter on a sale by tlie original tenant having 

= only a, right of occupancy, says. “The second question is 

whether, if it was not transferable, is it still in existence in Kristo 

Das or ‘his heirs, and being in existence, will it prevent the 

plaintiff from ejecting the defendant ? Now if a raiyat having 

a right of occupancy endeavours to transfer it to another person, 

.and in fact quits his occupation and ceases himself to cultivate 

or hold the land, it appears to me that he may be rightly 

considered to have abandoned his right, and that nothing is left 

in him which would prevent the zemindar from recovering the 

possession from the person who claims under the transfer." 

What is relied on by Sir Richard Couch in his judgment is, that 

when the tenant quits the land and ceases himself to cultwate or 

to hold the land, he abandons thereby the right of occupancy. 

Now, if we read the words of the learned Chief Justice along 

with section 87 of the Bengal Tenancy Act, there can be no 

doubt that in order to entitle the landlord to re-enter on aban- 

.donment by the tenant, it must be an abandonment.in the words 

of section 87, namely, that the raiyat voluntarily abandons his 

residence without notice to his landlord and without arranging 

for the payment of his rent as it falls due, and ceases to cultivate. 

.In such a case only the landlord’s entry would be legal and 

he may then let the land to another tenant or take it into- 
cultivation himself. 


In the present case the original tenants are still in occupation 
and cultivating the lands and they are the persons who are re- 
sisting the plaintiffs, and we are unable to hold that the landlords, 
the plaintiffs, are entitled to. re-enter when there has been no 
abandonment. - 


As we have said, we agree with the judgment in 
Dina Nath Roy v. Krishna  Bejo Saha (3), and we, 
accordingly, are of opinion that the decision of the learned 


Judge in appeal is erroneous as regards the case of these 
defendants. 


(1) (1883) I. L, R, 9 Cale, 648, (2) (1874) 32 W. B, 22. 
(8) (1904) 9 C. W. N. 879. 
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We think, therefore, the case must go back to the lower 
Appellate Court for a finding on the point indicated in the first 
part of our judgment. If the learned Judge comes to the con- 
clusion that the defendants Nos. 1 to 3 had a right of occupancy 
he must affirm the judgment of the Munsiff, otherwise he must 
decree the suit. j 

The costs of this appeal will abide the result. 


B. M. Appeal allowed ; case remanded. 


Before Mr. Justice Banerjee and Mr. Justice Geidt. 
RAKHAL CHANDRA TEWARI 


v. . 
HEMANGINI DEBI.* 
Limitation Act (XV of 1877) Seo. 19, applicability of, to applications for ececu- 
tion of vent dooreo—Bengal Tonanoy Aot (VIII of 1885), Sok. TII, Art 6, 
Seo. 185, sub-section 2, effect of—Acknowledgment of liability, saves limita- 
tion of -application for emecution of vent decrees not excesding Rs. 500. 
Seotion 19 of the Limitation Act is applicable to applications for execution 
of rent decrees, coming under Art. 6 of Sch, IIT of the Bengal Tenancy Act by 
reason of Sub-sec. 2 of Sec. 186 of that Act, 
Sec. 19 of the Limitation Act applies to applications for execution of decrees 


and an acknowledgment of liability under that section can save an application 
for execution of a decree for arrears of rent for a sum of money not exceeding 


Hs. 500 from being barred by limitation. 
Ram Coomar v. Jakur Ali (1) and Tvree Mahomed v. Mahomed Mahbood (2) 


applied. 

Appeal by the Judgment-debtor. 

Proceeding in execution of a rent decree. 

The material facts and arguments appear from the judgment. 

Babu Nanda Lal Sarkar for the Appellant. 
- Dr. Asutosh Mookerjee and Babu Biraj Mohan Mojumdar 
for the Respondent. ` 

The judgment of the Court was delivered by ~ 

Banerjee J -—The only question raised in this appeal, which 
arises out of certain execution proceedings, is, whether an 
acknowledgment of liability, under section 19 of the Indian 
Limitation Act, can save an application for execution of a decree 
for arrears of rent for a sum of money not exceeding Rs. 500 
from being barred by limitation. l 


* Appeal from Appellate Order No. 196 of 1902 against the order of Babu Giris 
Chandra Chatterjee, Subordinate Judge, 24 Parganas, dated the 24th April 1902, 
affirming that of Babu Satya Charan Ganguly, dated the 16th December 1907. 


(1) (1882) I. L, R. 8 Calc, 716, (2) (1888) I. L. R. 9 Calo. 730. 
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Crvir., The Courts below have answered that question in the affirma- 
1902. tive, and the contention on behalf of the judgment-debtor, ap- 
Rakhal Ormia pellant, is that the decision of the lower Courts is wrong. The 
—— Tewari argument in support of this contention is shortly this : that as 


Hemangini Debi, Section 184, sub-section (1) of the Bengal Tenancy Act provides 
= that an application specified in Schedule III annexed to the Act 
Banje » shall be made within the time prescribed in that Schedule for it, 
and every application made after the period of limitation so pres- 
cribed shall be dismissed, and as the present application is one of 
the kind specified in Schedule IH, that is, in Article 6, and has 
been made more than three years after the date of the decree, 
that is, after the period of limitation prescribed under Article 6, 
it must be dismissed ; that as sub-section (2) of section 185, under 
which alone section 19 of the Limitation Act can be said to be 
applicable to such an application, contains the qualifying words 
t subject to the provisions of this chapter,” that is, subject to the 
provisions of section 184, which are imperative, section 19 of the. 
Limitation Act cannot apply to this case. 

If this contention were right, it would lead to this result, 
namely, that it would make sub-section (2) of section 185 utterly 
nugatory ; for then there would be no case in which any provision . 
of the Limitation Act could apply to an application mentioned in 
section 184. The learned vakil for the appellant is forced to 
admit that sub-section (2) of section 185 must have some effect, but 
the only matters to which he would limit its operation would be 
what he calls minor matters, such as matters relating to computa- 
tion of the period and to the granting of extension of time to 
the re-opening of the Court, when the last day falls on a holiday. 
He rightly observes, that otherwise his contention would 
lead to most anomalous consequences. This very concession 
shows that the argument involves a reductio ad absurdum, 
We are of opinion that the effect of sub-section (2) of section 185. 
is to make section 19 of the Limitation Act applicable to applica- 

* tions for execution of rent decrees, coming under Article 6 of 
Schedule III of the Bengal Tenancy Act. That section 19 applies 
to applications for execution has been held by this Court in the 
cases of Ram Coomar Kur v. Jakur Ali (1) and Toree Mahomed 
v. Mahomed Mahbood (2). Some stress was laid upon the concluding 
words of Article 6 of Schedule III of the Bengal Tenancy Act 
as indicating that it was only in respect of certain matters that 


(1) (1882) I. L B. 8 Cale, 716. . (2) (1888) I, L. R. 9 Calo, 730, 
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the provisions of the Limitation Act were intended to be appli- CIvin, 
cable to applications under that article. We are of opinion that 1902, 

sos —— 
those words should not bear this inference, as that may lead, as Rakhal Chandra 
we have already observed, to sub-section (2) of section 18 5 being Tewari 


t. 
made nugatory. x Hemangini Debi, 
The view taken by the Courts below is, therefore, in our EE 


Wo : . Banerjee J. 
opinion, correct. _ — 
The appeal is accordingly dismissed with costs, one gold 
mohur, ` i 
B. M. Appeal dismissed. 
PRIV Y COUNCIL. . 
Present: Lord Macnaghten, Sir Ford North, Sir Andrew 
Scoble and Sir Arthur Wilson. É 
GANGAMOYI DEBI P0 
v. ` ! eit 
— TROILUCKHYA NATH CHOWDHRY AND ANOTHER. Dm 


— 
E [ON APPEAL FROM THE HiGH CourT at Fort WILLIAM mw BENGAL] Fi ebruary, 16, 

Will—Proof—Identifiers—Admissibility of evidenca— General reputation, evi- 

dence of —Registration— Presumption. 

Tho registration is & solemn act, to be performed in the presence of a com- 
petent official appointed to act as Registrar, whose duty ít is to attend the 
parties during the registration and see that the proper persons are present and 
are competent to act and are identified to his satisfaction ; and all things done 
before him in his official capacity and verified by his signature will be presumed 
to be done duly and in order. 

When the Judge in the Court below had stated that “the general repu- 
tation of character which the two identifiers enjoyed " tended to throw a oloud of 
doubt upon the bona fides of the transaction, 

Held, that such evidence of the general reputation of the character of 
‘those persons who had both been dead ought not to have been admitted at all. i 


Suit for possession of land. 
Appeal by the Plaintiff against a decision of Prinsep and 

Hill-JJ., dated the 25th March 1901. 

The facts of the case will appear from their Lordships’ 
judgment which was delivered by 

Sir Ford North.—The only question to be decided on this 
appeal is, whether the appellant's husband, Brojo Nath Chowdhry, 
who died on the 23rd of April 1867, died intestate, as the 
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.P. C. appellant alleges, or left a will, as the respondenfs contend. If he 
did make that will,the appellant is out of Court. The Subor- 
Ginga! Debi dinate Judge of Rajshahye decided in the appellant's fa ur, 
holding that the will was a forgery ; but the High Court of Jj di- 


Troil 
i -a cature at Fort William reversed that decision, and dismissed -he 


appellant's suit, with costs. , 

. Hari Nath Chowdhry, who married Raj Lakhi Debi, and died 
many years before 1867, left three sons, who succeeded to their 
father's property, viz. Brojo Nath Chowdhry, the appellant's 
husband ; Mathura Nath Chowdhry, who died about 1870, and 
whose sons are the respondents on this appeal; and Jadab Nath 
Chowdhry, who died before 1867, intestate and unmarried, where- 

* upon his mother Raj Lakhi Debi succeeded to his share in the 
father's estate. 

Brojo Nath Chowdhry resided at Sarippur or Kani in 
the district of Rajshahye ; but some months before his death he 
removed to Nattore, on account of his health, and there he 
remained until he went to Rampura. There is no doubt that 
while at Nattore he was very ill, and ultimately his recovery was 
considered hopeless. While he was there, a cousin and great 
friend of his named Girish Chunder Lahiri—who seems to pea) 
been in a superior station in life, and had received the title of 
Rai Bahadur—came over to Nattore, and took Brojo Nath 
Chowdhry back with him to his own house at Rampura, where 
he stayed till he died. The appellant and one of her witnesses 
say the death was only two days after the removal ; while two 
witnesses for the respondents put it at five or six days and 10 or 12. 
days respectively. The doctor also who was called in at Rampura 
says he attended him for five or six days, and he saw from - 
the first that the case was hopeless. On the day before his death, 
according to the respondents’ evidence, he went to the Registry 
Office, and there at 4 P.M., presented for registration the will in 

. dispute. It bore his signature and seal, and was attested by five wit- 
nesses. Four of those witnesses died before the trial ; but the fifth, 
the doctor of Brojo Nath Chowdhry, was called as a witness. The 
execution of the will was admitted by Brojo Nath Chowdhry, 

„who was identified by two witnesses, and then the will was 
registered. Each of these four stages was verified by the 
signature of W. S. Wells, the Registrar. This was on the 22nd 
of April 1867. The doctor saysin his evidence that he signed 
this wil in the presence of Brojo Nath Chowdhry, and at his 
request, after some discussion with him as to whether he should 


Sir. Ford | North. 
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make a will or not. He thought he attended Brojo Nath Chow- 
dhry for five or six days. He said that many other persons were 
present when he signed the will, but he did not know whether 
any other witness or the testator had signed when he did. He 
also said that many respectable people came in to see the 
testator during the time of his attendance. The Subordinate 
Judge declined to believe this witness because there was some 
doubt as to an apparent alteration in the date of his attestation 
of the will, and the explanation he gave was not clear. But this 
is not wonderful, as the event had happend 31 years before ; and 
the High Court«thought, and their Lordships think, that the 
reasons for not giving weight to the evidence of this witness are 
quite insufficient. They see no reason to doubt his veracity. 
Another reason why the Subordinate Judge doubted the 
validity of the will was on the ground of the absence of any other 
respectable witnesses to it besides the doctor, and the probability 
that other persons were present who would have been more 
likely to be asked to attest it than the persons whose signatures 
were affixed to it. But there is not one word in the evidence 
affecting the respectability and competency of the four attesting 


“witnesses, all of whom were dead before thé trial. 


Then the Judge also stated that ‘the general reputation of 
character which the two identifiers in the registration office 
enjoyed" tended to throw a cloud of doubt upon the bond fides 
of the transaction. Such evidence ofthe general reputation of 
the character of those persons (who are both dead) ought not to 
have been admitted at all. But it was admitted, and is insufh- 
cient to prove what it was said to prove. It would be waste of 
time to discuss it. But that the signatures of the identifiers 
were their true signatures, was clearly proved. 

Then another circumstance relied upon by the learned Judge 
was "the untimely hour of registration at the registration 
office, . . . though the' testator was so weak that he did 
not survive even 24 hours." The hour was 4 P.M, which frzmá 
facie is not' unreasonable ; and if the evidence of the appellant 
is to be believed, her husband had taken a much longer journey 
(from Nattore to Rampura) on the previous day without ap- 
parently being any worse from it. The appellant also says that 
on the day in question many gentlemen of the town came in and 
saw her husband. Then Lakhi Nath Mazumdar, who was at the 
Registry, says that he saw Brojo Nath Chowdhry arrive there in 
a palanquin to get the will registered, and saw him sign and seal 
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the registration. A little further on he says that at the request 
of Brojo Nath Chowdhry he came to see him at Rampura four or 
five days before his death ; that sometimes he was helped to sit 
up, and sometimes used to get and sit up himself unaided ; that 
on the morning of the next day he told him a will had been - 
executed, and showed him the will, but did not request him to 
be a witness; that for two or three days before his death he 
could at times get up and sit up unaided, but from one day 
before his death he lost the power of getting and sitting up unaided. 
He was taken in a palanquin. The mukhtar Baboos helped him 
to sit up, and he sat up and admitted the ‘will Then Iswar 
Chandra Ghose says that on the day just preceding his death he 
saw him going out of his lodgings in a palki, with a,view to go to 
the Court. This evidence would be quite sufficient, in their 
Lordships’ opinion, to ánswer the observations of the Subordinate 
Judge. But they desire to put the case ona higher ground. 
The registration is a solemn act, to be performed in the presence 
of a competent official appointed to act as Registrar, whose 
duty it is to attend the parties during the registration and 
see that the proper persons are present and are competent 
to act, and are identified to his satisfaction ; and all things done 
before him in his official capacity and verified by his signature, 
will bé presumed to be done duly and in order. Ofcourse it may 
be shewn that a deliberate fraud upon him has been successfully 
committed ; but this can only be by very much stronger evidence 
than is forthcoming here. And this must be specially borne in 
mind, that no witness has been found who will say that the sig- 
nature of Brojo Nath Chowdhry in the will and in the Registrar's 
book is not in his handwriting. The contrary is expressly stated 
by Lakhi Nath Mazumdar, who adds that his signatures when in 
good health were better than these. The learned Judge did not 
believe this witness nor that he was present at the time, upon 
the ground that if he had been he would probably have been 
invited to attest the will ; but this difficulty does not weigh much 
with their Lordships. 

Itis also suggested that Brojo Nath Chowdhry was pre- 
sumably under the influence of his brother Mathura Nath 
Chowdhry and was very possibly induced by him to make the 
wil. This assumes, of course, that it was executed by him. But 
this suggestion was not raised by the pleadings, and is entirely 
unsupported by any evidence, and need not be further considered. 
The will does not seem unreasonable for a gentleman in the posi- 
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tion of Brojo Nath Chowdhry, and has a genuine look about it. The 
testator says that, considering the smallness of his property, he does 
not wish to adopt a son, and vests his property in his brother 
Mathura, that he may perform all ceremonies and maintain his wife 
during her life, and his four unmarried daughters, and also give 
those daughters in marriage, and, if there was any difficulty about 
living together, the appellant was to have from Mathura an allow- 
ance of Rs. 120 a year at the rate of Rs. 10 a month for her main- 
tenance, which allowance Mathura should get after the wife's death. 
He then added that he had married his eldest daughter, and she 
was to have Rs. 48 a year for her maintenance at the rate of Rs. 4 
a month, and he provided that if Mathura did not pay the allow- 
ances and daughters’ money then he charged them on his estate? 
Subject to the above the estate was to go to Mathura. 

But it is said that the will was suppressed and never acted on. 
This also is not in accordance with the evidence. It has been 
proved that the allowance to the eldest daughter has always been 

„paid ; that the younger daughters have been provided for out of 
the estate on their marriages ; and that the appellant also has been 
paid first Rs. 10, afterwards Rs. 15, and after that Rs. 20 per month, 
thereason for the increase being that she complained that her allow- 
ance was not sufficient, and some increase should be made. The 
Subordinate Judge said that the will was wisely and prudently kept 
dark, and that the fact that the appellant was paid twice as much as 
she was entitled to under the will showed that there was something 
rotten in the core of the will, and therefore precaution was taken 
that the appellant should have no occasion to dispute it. Their 
Lordships deprecate this suggestion as not supported by any of the 
proofs in the case ; and haveno doubt that the increase of allowance 
was made by Mathura at the suggestion of Girish Chandra Lahiri 
Rai Bahadur, for the reason above mentioned. Excluding the 
evidence of the appellant, which the High Court declined to accept 
as reliable, there is no evidence that the appellant ever claimed 

1 any share in the income of the estate. 

Their Lordships are clearly of opinion that the decision of 
the High Court now appealed from was correct, and should be 
affitmed ; and they will humbly advise His Majesty that this 
appeal should be dismissed. 

The appellant must pay the costs of the appeal. 


M. K. M. Appeal dismissed, 
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PRESENT’ :—Lord Davey, Str Ford: North, Sir Andrew Sandie and 
Sir Arthur Wilson. 


JAWAHIR SINGH 
v. 


SOMESHAR DAT AND OTHERS. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
. or OupnH] 


Mortgage — Redemption Construction —Confliot — Compound. interest, 


In a suit brought by the representative of a mortgagor for the “redemption 
of a mortgage, which was a compound of an ordinary and a usufructuary mort- 
gage, and by which it was provided— 

. (1) that “if the mortgagor lets the interest remain unrealised, then, in such 
case, the interest shall be added to the principal from the date'of its becoming 
due,” (cl. 4), . 

(2) that "after taking possession, the mortgagee will be entitled to receive 
the net profits inlieu of interest and during the time of her posscssion the 
interest and profits shall be deemed eqnal," (cl. 6) 

and (3) that ^if the profits do not cover the amount of interest, the mort 
gagors would make good the deficiency from their pockets in accordance wr 
the accounts prepared by the agent of the mortgagee, (cl. 11), 

Held, that clauses 6 and 11 nre not inconsistent with each other, Clause ] 
no doubt qualifies what would be the prima facie meaning of clause 6; but they ^ 
are perfectly capable of being read together. ' 

There is nothing in clause 11 to take away the express provision contained 
in clause 4 with regard to interest which remains unrealised ; and reading the 
whole deed together, there can be no doubt that compound interest should 
be paid. 

Appeal by the Plaintiff. 

Suit for the redemption of a mortgage. 
The material facts will appear from the judgment of their 

‘Lordships. 

Mr. W. C. Bonnerjee for the Appellant. 
Mr. De Gruyther for the Respondents. 


The judgment of their Lordships was delivered by 


Lord Davey.—1n this case there has been a good deal of 
litigation in the Courts below, but Mr. Bonnerjee, in opefiing the 
appeal, has very fairly narrowed the points which he thought 
he could properly bring to the attention of the Board. 

The appellant is the representative of a mortgagor who 
executed a mortgage se far back as the 27th October 1888, and 
the suit was brought to redeem a portion of the mortgaged pro- . 


‘property in which the appellant is interested. The provisons 


of the mortgage deed are somewhat peculiar. It is a compound 
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of an ordinary mortgage and a usufructuary mortgage. The P. C. 
mortgage is for three years (clause 2); the interest is to be at 1905. 
the rate of I rupee 3 annas per cent. per mensem (clause 3), and iic 


Jawahir Singh 
clause 4 is as follows :— v | 
^. “In the event of non-payment of interest yearly, the mort- OE 

gagee will have power either to realize the principal with interest Tord Dacey, 
through a Court or get a new deed charging the property 

executed in lieu of interest. If, as a mark of favour, the mort- 

gagee lets the interest remain unrealized, then in such case the 

interest shall be added to the principal from the date of its 

becoming due and interest at the said rate will run on it, as if 

its original formed part of the principaland within the term, or 

after it till the date of realization, this rate of interest and com- 

pound interest shall continue.” 

That provision very clearly makes the principal money pay 
able with compound interest. Clause 6 then provides as follows :— 

u After taking possession the mortgagee will be entitled to 
receive the net profits after paying the Government revenue 
and village expenses, &c., in lieu of interest and during the time 

; of her possession the interest and profits shall be deemed equal.” ' 
Sere If that clause stood alone it might possibly be construed as 
an ordinary usufructuary mortgage in which a mortgagee entering 
into possession accepts the profits in satisfaction of the interest. 
. But that clause does not stand alone. There is a further clause 
‘(clause 11) which appears to their Lordships to qualify the prima 
facie meaning which. might be attached to it. Clause rr (so far. 

as material for the present purpose) is to this effect :— 

“t If during the period of possession of the mortgagee, after 
depositing the Government revenue and defraying the village 
expenses, &c., the profits do not cover the amount of interest, 
we, the mortgagors, will make good the, deficiency from our 
pockets in accordance with the accounts prepared by the agents 

.of the mortgagee. If we cannot make good the deficiency, we . 
will pay it with interest at the rate mentioned above at the time 
of redemption." ; 

The first point taken is that that clause is inconsistent with 
clause 6. Their Lordships: agree with the Court below in their 
inability to find anything inconsistent between the two clauses. 

Clause 11n0o doubt qualifies what would be the prima facie meaning 
of clause 6 ; but they are perfectly capable of being read together. 
The second point is that the deficiency of the interest which 

. the mortgagor undertook to pay by clause 11 does not carry 


. 
a 


dass Bingh 
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compound interest. There again, their Lordships agree with 
the Court of the Judicial Commissioner. Reading the whole 
deed together there can be no doubt that compound interest 
should be paid. In the first place this deficiency of interests is 
precisely such interest as is mentioned in clause 4, where it says :— 

“Tf, asa mark of favour, the mortgagee lets the interest 
remain unrealized.” 

There is nothing in clause 11 to take away the express 
provision contained in clause 4 with regard to interest’ which 
remains unrealized, and the words, " We will pay it with interest 
at the rate mentioned above at the time of redemption,” must, 
jn their Lordships’ opinion, be taken to be only a concise way 
of. bringing the application of clause 6 to the interest which the 
profits are insufficient to pay. This is made clearer by clause 7, 
which provides that the villages are to be redeemed when 
“the whole of the principal, interest, compound interest, and all 
dues against the tenants are paid in lump sum.” 

Their Lordships see no reason, therefore, for differing from 
the conclusions at which the learned Judges in the Court of the 
Judicial Commissioner have arrived, or from the reasons which 
are expfessed in their judgment. They will, therefore, humbly 
advise His Majesty that the appeal should be dismissed. 

The appellant will pay the costs of those respondents who 
appeared in the appeal. 


"M. K. M. Appeal dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice Woodroffe-and Mr. Justice Mookerjee. 


KEDAR NATH KAR CRIMINAL, 
v. 1905. 
THE KING EMPEROR.* RS 
Criminal Procedure Code (Aot V of 1898), Seos. 476, 526— Affidavit, false October, 20. 


allegations in— Magistrate's “amplanation—Stutements of persons in support mmn 

thereof — Neurest Magistrate of the’ first class '—Presidonoy Magistrate not 

a Magistrate of the first olass—Praotice— Original Side. 

Though in showing cause toa Rule why a conviction should not be set 
aside it is not open to the Magistrate to submit observations with a view to 
gupplement or add to his judgment, yet there is nothing to prevent him from 
sending along with his explanation in -answer to a Rule for transfer, state- 
ments of persons who might be in a position to contradict the allegations of 
misconduct made against the Magistrate by the petitioner in his application. 

Madhu Sudan Das Gupta v. Sausti Prasad Nandy (1) distinguished, 

Bec. 476 of the Code of Criminal Procedure does not appear to provide for 
the case of an offence before a Court in a Presidency town. It empowers & 
Court to send a case for enquiry or trial to the nearest Magistrate of the 

_—Airst class. The nearest Magistrate, namely the Presidency Magistrate, is not 
a Magistrate of the first class. 

The practice on the Original side of the High Court is to lay the papers 
before the Government Solicitor for him to take action thereon if he thinks 
fit. An analogous course, viz., of laying the papers before the Legal Remem- 

' brancer, was adopted. š 
Application by the accused under section 526, Criminal 
Procedure Code for transfer of a case under section 329, Indian 
Penal Code, pending against him in the Court of the Sub- . 
Divisional Magistrate of Bishunpur. 
. The facts necessary for the purposes of this report appear 
from the judgment. 
Babu Debendra Chandra Mullick for the Petitioner. 
The judgment of the Court was delivered by 
Woodroffe J—This Rule for a transfer was granted on the 
‘strength of statements contained in the affidavit of Jeeban 
Chandra Dutt, a cousin of the petitioner, and in particular, the 
allegations that the Sub-Divisional Officer of Bishunpur, Babu 
A. B. Bose, refused to entertain an application by the accused 
Kedar Nath Kar under section 526, Criminal Procedure Code and 
that he remarked, "the Magistrate has rejected your appli- 


*- Miscellaneous case No. 120 of 1905 for transfer of a case pending before 
Babu Atal Behary Bose, Bub-Divisional Magistrate of Bishunpur. 


(1) (1908) 7 C. W. N., 369, 
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cation and you have now fallen into my hands.” Both these 
allegations are stated by the Magistrate, Babu A B. Bose to be 
absolutely false. He says with reference to the allegation that 


he did not receive the accused's petition personally presented 


by the latter on the ground that there was no identification 
of the accused's signature by any Mukhtear, that he .personally 
knows the accused and that it would be quite unnecessary for 
him to require identification of his signature. It has, however, 
been suggested by the learned pleader who appears for the peti- 
tioner that the reason assigned for rejection of the petition by 
the Magistrate was a sham one and that the real reason why 
he did not accept the petition for an adjournment to enable 
àn application to be made for transfer to this Court was 
that if he had done so he would have been bound to stay 
proceedings pending application to this Court. The petitioner 
says that he failed to get the help of any pleader or mukhtear and 
so presented the petition personally. That petition is not produced. 
The Magistrate further.states that a pleader and two mukhtears 
appeared for the accused. Three persons have been examined on 
oath by the Magistrate and their statements have been sent to us. 
The two Mukhtears of the accused say that they were present all 
along, that the accused did not make any application urider 
section 526 or ask them to identify his signature and that they, did 
not hear the Magistrate making any remarks against their client. 
The accused's pleader swears that he did not hear any such remarks 
and in particular that he did not hear the Magistrate saying 
‘The Magistrate has rejected your application and you have now 
fallen into my hands." "The learned pleader for the accused in 
the first place objects to the use of these statements and submits 
that the Magistrate was not entitled to examine any one in order 
to answer personal charges against himself. His contention is 
that the petitioner can file what and how many affidavits he 
chooses accusing a Magistrate of misconduct, but the latter may. 
not do so but must rest his case on a simple denial though, by so 
doing, he may run the risk of having his statement rejected. 
This contention is neither consonant with sense nor justice. 
The cases referred to, Revision case No. 2 of 1904, 12th February 
and that reported in 7 C. W. N. 859 have no bearing on the 
matter before us. In the first case, the question was whether 
there was an abandonment by the accused of their right to have 
witnesses re-called for further cross-examination. In the second, 


. the Court held that in showing cause to a Rule why a conviction | 


"Nor. IL] i HIGH COURT. 


should not be set aside it was not open to the Magistrate to 
submit observations with a view to supplement or add to his 
judgment. The case before us is of an entirely different character. 
Grave personal charges are made against the Magistrate himself. 
It is next contended that the statements of the pleader and 
mukhtears are not inconsistent with the petitioner's statement, 
as the latter was made before they arrived in Court. There is 
nothing to support this before us. So far as the present applica- 
tion is concerned, the case for a transfer fails. The matter can 
not, however, be allowed to rest there. Serious charges have 
been made against the Magistrate both in the affidavits and in 
the statements of the learned pleader for the petitioner. These 
must be enquired into. If as stated by the Magistrate thé 
allegations are false, proceedings may have to be taken against 
‘Jeeban Chandra Dutt'who made the affidavit containing these 
allegations on the assumption of the trüth of which this Court 
granted a Rule. We have considered the course which we should 
take in the matter. Sec. 476 of the Criminal Procedure Code does 
not appear to provide for the case of an offence before a Court 
in a Presidency town. It empowers a Court to send a cage for 
enquiry or trial to the nearest Magistrate of the first class. But 
the nearest Magistrate, namely, the Presidency Magistrate is not 
a Magistrate of the first clas. We think we should follow a 
course analogous to the practice on the Original Side of this 
Court, according to which the papers are laid before the Govern- 
ment Solicitor for him to take action thereon if he thinks fit. 
"We accordingly direct that this judgment and the papers in this 
case should be laid before the Legal Remembrancer for enquiry 
and such action thereon as he thinks proper. We desire to say 
that we express no opinion in the matter beyond this that we 
accept for the purposes of this Rule the statement of the Magis- 
trate apparently supported as it is by the affidavits to which we 
, have referred and that we think a case has been made out for sup- 
posing that a false affidavit has been sworn and used before us. 
Whether this be so or not should be the subject of further and 
careful enquiry. In the event of the Legal Remembrancer 
desiring to take action in the matter, hé should apply on notice 
to the party to- be proceeded against and stating the result of 
such enquiry for sanction to prosecute. The Rule is discharged. 


oOM. NN. M. j f Rule discharged, 
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Before Mr. Tustice Brett and Mr. Justice Stephen. 
"RAMANATH LASKAR AND ANOTHER 


v. 
la JALADHAR SHAHA.* 

Criminal Procedure Code (Act V of 1898), Sec. 1883—Réspective duties of the 
Magistrate and of the Jury—Conviction under Indian Penal Code (Act X LV 
of 1860), Sec. 283, not conclusive. 

A Magistrate passing an order against a person under Sec. 139. Criminal Pro- 
cedure Code cannot do so, relying merely upon a conviction of the person 
under Sec. 288, Indian Penal Code in respect of the same matter, but must follow 
the procedure laid down in Seo. 133 and the subsequent sections of the Criminal 


Procedure Code. 
<i Prior to the appointment of a jury, the Magistrate should himself deter- 


mine the question, which is the most important question in proceedings under 
Sec. 183, Criminal Procedure Code and which alone gives him jurisdiction, 
namely, whether the pathway in which the obstruction ig said to have been 


erected was in fact a public pathway or not, 
Where the Magistrate referred the whole case to the jury and the jury 
returned a verdict that the order was a proper order but that the road was a 


private road. 
Held, it was incumbent upon the Magistrate to determine the latter point 


and not to leave it to the jury. 

Application for revision under sec. 439, Criminal Procedure 
Code. 

The petitioners had been convicted under section 283, Indian 
Penal Code for having erected an obstruction on an alleged 
‘public pathway, by the Sub-divisional Magistrate of Manikgunge. 
After the said conviction, the Magistrate issued notice against 
the petitioners under section 133, Criminal Procedure Code for 
removing the obstruction. The petitioner thereupon put ina 
petition alleging- that the pathway in question was not a public 
‘one and that the conviction under section 283, Indian Penal Code 
‘was wrong and praying that the case might be tried by the 
appointment of a jury. The Sub-divisional Magistrate rejected 
‘the said application and summarily passed an order under section, 
139, Criminal Procedure Code for removal of the obstruction, 
holding that the necessary questions had been decided by him 
in the case under section 283, Indian Penal Code. The petitioner 
thereupon moved the High Court, and the High Court directed 
the Sub-divisional Magistrate to proceed in accordance with 
the provisions laid down in the Criminal Procedure Code. The 
Sub-divisional Magistrate thereupon appointed a jury to con- 


- * Criminal Revision No. 1077 of 1905 against the Order of Babu K. D. 
Mukerjee, Sub-Divisional Officer of Manikguunge, dated the 2nd October 1905, 


Voz, III.) . HIGH COURT. 


sider whether the conditional order passed by him was reasonable 
or propér. Thejury returned a verdict to the effect that the 
order was a proper order but that the road was a private road. 
The Sub-divisional Officer holding that the question as to whether 
the road was a public one or not was not within the province 
of the jury to determine and had been already determined 
by himself in the case under section 283, Indian Penal Code, made 
the order absolute. The petitioners, thereupon, moved the High 
Court and a Rule was issued upon.the District Magistrate of 
Dacca as wel as upon the opposite party to shew cause why 
the order of the Sub-divisional Magistrate should not be set aside 
on the ground that the Sub-divisional Magistrate in passing 
the order had failed to comply with the direction given to him 
by the High Court or to determine distinctly and independently 
in the proceedings taken under section 133, Criminal Procedure 
Code whether the pathway in question was in fact a public 
pathway or not. 


Babu Manmatha Nath Mukerji for the Petitioners. 
Babu Kritanta Kumar Bose for the Opposite Party. 
The judgment of the Court was delivered by 


Brett J.—In this case a Rule was issued calling upon the 
District Magistrate of Dacca to show cause why the order of the 
Sub-divisional Magistrate, dated the 2nd October 1905, under 
section 139, Criminal Procedure Code, should not be set aside on 
the ground that the Sub-divisional Magistrate in passing the order 
had failed to comply with the directions given to him by this 
Court in its judgment of the 3rd June 1905, or to determine 
distinctly and independently in the proceedings taken under 
section 133, Criminal Procedure Code, whether the pathway in 
question was in fact a public pathway or not. 

It appears that a complaint was lodged by the opposite party 
that the present petitioners had obstructed what was said to be a 
public pathway and a provisional order ' was issued by the 
Magistrate directing the present petitioners to remove the 
obstruction. 

The petitioners seem then to have applied for the appoint- 
ment of a Jury, but the Deputy Magistrate in consequence of the 
result of a criminal case which was decided under section 283 of 
of the Indian Penal Code refused to appoint the Jury and made 
his order absolute. This order absolute was set aside by this 
Court in revision and the case was sent back to the Magistrate in 
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order that he might dispose of it in accordance with the provi- 
sions of law. The Magistrate seems to have understood the 
order of this Court as directing him only to appoint a Jury and 
dispose of the case after receipt of their verdict. But clearly that 
order contemplated that prior to the appointment of the Jury,’ 
the Deputy Magistrate should himself proceed in accordance with | 


: the provisions of the section and determine the question, which 


is the most important question, in proceedings under section 133 
and which alone gives the Magistrate jurisdiction and which in 
this case appears to have been distinctly raised by the petitioners 
throughout, namely, whether the pathway in which the obstruc- 
tion is said to have been erected was in fact a public pathway or 
not.. The Deputy Magistrate in the present proceedings referred 
the whole case to the jury and the jury returned a verdict to the 
effect that his order was a proper order but the road was a private 
road. . M 
It has been contended in opposition to the Rule that th 
petitioners gave up their contention that the road was a private 
road and that as they had done so, the jury could not deter- 
mine the question whether it was a private road or not. 'We 
do not, however, think that the petition to which we have referred, | 
of the 16th August, can be taken as relinquishment of the peti- 
tioners’ plea that the road was a private road and as the Magis- 
trate could only pass an order under section 133 in the case of 
an obstruction to a public road, it was incumbent upon him to 
determine that point and not to leave it to the jury. 

We, therefore, direct that the Rule be made absolute and 
the order of the Sub-divisional Magistrate, dated the 2nd October 
1905, be set aside. à 

The Sub-divisional Magistrate is directed to take any evi- 
dence which the parties may wish to adduce to prove whether 
the road is a public road or not. If the road is a public road; 
then the verdict of the jury can be accepted as determining 2 
that the order is a proper one. But if he finds that the road is 
not a public road, then no order whatever under section 139 
can be passed by the Magistrate. 


. 


M. N. M. Rule made absolute. 


Vou, IIL) , HIGH court. 803 
CIVIL RULE. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 


GOUR CHANDRA DAS ; 
CIVIL, 


v. 
PRASANNA KUMAR CHANDA AND OTHERS.* 1906. 


Suit for recovery of money due on a bond— Forged bond— Materiul alteration, February 9, 23. 
^ Yf and when vitiates instrument—Party, addition of, fraudulent—Ori- P-.j 
ginal debt, effect of, when recited in bond —Oouwrt, power of, to dismiss 
suit against a party not contesting—JMaterial alteration, law asto limita- 
tation, if sared by acknowledgment of original debt recited in forged bond. 


The test for determining the materiality of an alteration in an instrument” 
is to see whether the addition gave a different legal character to the writing 
and whether it would completely change the nature of the relation towards 
each other of the parties to it aud their remedies upon it, 

TE a party toadeel makes an alteration in a covenant after the deed is 
executed, not only the covenant but the whole deed becomes void. 

Any change in an instrument which causes it to speak a different language 
in legal effect from that which it originally spoke, which changes the legal 
identity or character of the instrument, either in its terms or the relation of 

~ “the parties to it, is a material change or technically an alteration, and such a 
change will invalidate the instrument against all parties not consenting to the 
change. 

The question, to what extent the identity of an instrument must be 
changed in order that its legal effect will be altered, so as to bring the case 
within the terms of a material alteration vitinting the instrument, must depend 
upon the nature of the alteration in each particular case. The test is not 
neceasarily, whether the pecuniary liability of one of the parties has been 
increased by the change; it is of no consequence, whether the alteration would 
be beneficial or detrimental to the party sought to be charged on the contract. 
The important question is whether the integrity and identity of the contract 

. have been changed. 

Gogun Ohunder v. Dhuronidhur (1), Karam Ali v, Narain Singh (2) 
followed. 

Davidson v. Cvoper (3), Gardner v. Walsh (4), Master v. Miller (5), Lee 
ve Butler (6), Wood v. Steele (7), Soaps v. Hichberg (8) and Farmers Bank 
v. Myers (9) referred to. : 

Cariss v. Tuttersall (10), Dodge v. Pringle (11), In re Howgate & Osborne 
Contract (12) distinguished. 


* Civil Rule No. 8225 of 1905 against the decision of Babu A. O. Mookerjee, 


Small Cause Court Judge of Dacca, dated the 11th July 1905. 3 
(1) (1881) I. L. R. 7 Cale. 616. p me 6, Wallis, 80. 
(2) (1900) 2 Punj. L. R. 107. (8) (1866) 42, Ill. 875, 
(3) (1844) I3 M. & W. 843. (9) (1872) 50 Mo. 187, 
(4) (1855) 5 E & B. 83. (10) (1841) 2 M, & Gr, 890. 
(5) (1791) 1 Sm. L. O. 767 (11th Ed.) n (1860) 29 L, J. Ex, 115. 


(6) (1897) 107 Mass. 126 ; 57 Am. Bt. Rep. 466. 
(12) (1902) 1 Ch. 451, 
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Where a party by his own act alters a genuine instrument, so that 
it cannot be the foundation of any legal remedy, he ought not to be permitted 
to prove the promise contained in it by any other evidence, on the principle 
that the debt is merged in the instrument and hence the desttuction of the 
latter leaves nothing upon which to sue. 

Alderson v. Langdale (1), Master v. Miller (notes to) (2) referred to. 

In the absence of fraud, the instrument only and not the original debt is, 
in such circumstances, destroyed, but where a party has voluntarily and 
fraudulently altcred a deed ond has thus destroyed the evidence of his debt, he 
should not be allowed to fall back upon the original consideration and establish 
it by evidence which he himself has destroyed. 

Warder v. Willyard (3), Wilson v. Hayes (4), Walton v. Campbell (5), 
Gettysburg v. Chisolm (6) referred to, 

Moti Lal v. Monmohan (7), Atmaram v. Umedram (8), Subrahmania v. 


Krishna (9) and Mangal Sen v. Shankar Sahai (10) distinguished. 


Asan ordinary rule, where the defendant has notice ofan alteration in an 
instrument which is the foundation of the action, he should.raise the issue by 
his pleading, whether the alteration is material and the instrument has become 
void. If, however, in proving the execution of a note, the testimony discovers 
the fact that it was designedly changed by the payee, the Court is not preolud.- 
‘ed from giving effect to the well-scttled rule of law that an instrument is 
avoided by a material alteration. 


Rule obtained by the Plaintiff under See. 25 of the Pro- _ 
vincial Small Cause Courts Act. i 

Suit for recovery of money due ona bond alleged to have 
been executed by the Defendants jointly in favour of the 
Plaintiff. 

The material facts and arguments appear from the judgment. 

Babu Sarat Chandra Basak for the Petitioner. 

Babu Jadunath Kanjilal for the Qpposite party. 


The judgment of the Court was delivered by 


Mookerjee J. —This is a Rule issued by this Court idei 
section 25 of the Provincial Small Cause Courts Act, calling 
upon the first defendant in the suit to shew cause, why the 
decree of the Court below, in so far as it dismisses the claim df 
the plaintiff, as against him, should not be set aside. The 
plaintiff sued the defendants for récovery of money due ona 
bond alleged to have been executed in, his favor by the defendants 
jointly on the rath April, 1901. The consideration for the 


1) (1882) 3, B. & Ad. 660. (6) (1895) 47 Am Bb. Rep. 929. 
2) (1791) 1. Sm. L. C. 801 (11th Ed.) — (7) (1900) 5 C. W.N 56. 

3) (1891) 24, Am, St. Rep. 260. (8) (1901) I. L. B. 25, Bom, 616, 
(4) (1889) 12, Am. St. Rep. 754 ; 4 L. R. A. 196. 

(5) (1892) 16, I. R. A. 468, (9) (1899) I. L. R. 23 Mad, 187. 


(10) (1908) I L. R 25 All, 580. 


Vor. IIL] HIGH COURT. 


bond is stated to have been money due on an earlier bond 
which was satisfied by the execution of the bond now in suit. 
The second defendant alone entered appearance and resisted the 
claim on the ground, that what purported to be his signature 
on the bond was a forgery. The Court below found on the 
evidence that the bond was executed by the first defendant and 
after it had been delivered to the plaintiff and while it was in his 
custody, the name vf the second defendant was forged either by 
or on behalf of the plaintiff. The learned Small Cause Court 
Judge, therefore, held that as the bond had been materially 
altered, no suit could be founded on it, and in this view of the 
matter, he dismissed the entire claim against both the defendants. 


Thereupon, the plaintiff moved this Court and obtained the’ 


Rule now under consideration. 
In support of the Rule it is argued, frst, that the alteration 
in the bond was not of such a description as to vitiate it entirely, 


and that the plaintiff is entitled to enforce its terms as against. 


the first defendant ; secondly, that assuming the bond to have 
been vitiated by a material alteration, the original debt 


was not extinguished, and the plaintiff is entitled to succeed on 


the basis of the original consideration, using the recital in 
the bond as a valid acknowledgment’ sufficient to prevent the 
‘operation of the Statute of Limitation. In our opinion, these 
- contentions are unsound and must be over-ruled. 

In support of the first contention, it is argued, that as both 
the defendants are described as executants in the body of the 
deed, it must be assumed that after the bond had been executed 
by one, the plaintiff had authority to insert the name of the 
other. This, in our opinion, is entirely fallacious. It is not 
proved that the two defendants had agreed that a new deed 
should be executed by both of them in renewal of the old bond ; 
and even if this was established, it would be necessary for the 
plaintiff to show that he has authority, express or implied, from 
the defendants to sign the name of either so.as to bind him by 
the deed. We must, consequently, hold that, after the bond had 
been executed by the first defendant and delivered to the plaintiff, 
the name of the second defendant was added as an executant 
without any authority from him and without the assent of the 
first defendant. The rule, therefore, in Cartss v. Tattersall (1) 
Dodge v. Pringle (2), a re Howgate & Osborne Contract (3), that 


(1) (1811) 2 M. & Gr. 8 (2) (1860) 29 L. J. Ex. 115. 
E (1902) 1 Ch. 151. 
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an alteration made in good faith to carry out the original inten- 
tion of the party, does not vitiate the instrument, has no 
application here. The question accordingly arises, whether 
under these circumstances, there has been such a material altera- 
tion in the deed as would vitiate it against the first defendant. 
In our opinion, this question ought to be answered in the 
affirmative as was done by this Court in the case of Gogun 
Chunder v. Dhuronidhur (1). We were invited, however, by the 
learned vakil who appeared in support of the Rule to consider, 
whether the decision can be supported on principle and authority: 
Sir Richard Garth C. J.in support of the conclusion, at which 
the Court arrived in that case, placed reliance upon the decisions 


‘in Davidson v. Cooper (2), and Gardner v. Walsh (3). In the first 


of these cases, after a guarantee had been made and delivered 
to the plaintiff, while it was in his hands, it was without the 
knowledge.of the defendants, by some person, to them unknown, 
altered by affixing two seals by and near to the signatures of 
the defendants, as and for their seals. It was contended on 
behalf of the defendants, that the guarantee had been materially 
altered and had thereby become void in law. The Court of Ex- 
chequer Chamber held that the instrument was vitiated. Lord 
Denman C. J., in delivering judgment, laid down, as a test for 
determining the materiality of the alteration, whether the 
addition gave a different legal character to fhe writing, and 
whether it would completely change the nature of the relation 
towards each other of the parties to it and their remedies upon it. 
The learned Judge further explained the reason for the rule to 
be that a party, who has the custody of an instrument, made 
for his benefit, is bound to preserve it in its original state. In 
the second case, Gardner v. Walsh (3), after a promissory note had 
been executed by A and B and delivered to the plaintiff, he 
induced C to sign it as a joint and several maker. The Court of 
Queens Bench held that the promissory note had been materially 
altered, and had become void; Lord Campbell, C. J., holding that 
the entire instrument had been avoided on the principle, that if a 
party to a deed makes an alteration in a covenant after the deed is 
executed, not only the covenant but the whole deed becomes void. 
That the rule thus stated is still regarded as the law in England 
is clear from the notes to Master v. Miller (4). Any change 
in an instrument which-causes it to speak a different language in 


n (1881) I. L. B, 7 Oalc. 616. (8) m 5 E. & B. 88. 
(2 Une 13 M. & W. 843. : (4) (1701) 1 8m. L. O. 787 (11 Ed.) 
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legal efféct from that which it originally spoke, which changes the 
legal identity or character of the instrument, either in its terms or 
the relation of the parties to it, is a material change, or techni- 
cally, an alteration, and such a change will invalidate the instru- 
ment against all parties, not consenting to the change. This isa 
wholesome rule founded on sound policy and may be defended on 
two grounds, namely, f£rsz, that no man shall be permitted, on 
grounds of public policy, to take the chance of committing a fraud 
without runnirig any risk of loss by the event when it is detected, 
and, secondly, that by the alteration, the identity of the instrument 
is destroyed and to hold one of the parties liable under such 
circumstances would be to make for him a contract to which he 
never agreed. (See Lee v. Butler) (1). The question, to what extent 
the identity of an instrument must be changed, in order that 
its legal effect will be altered, so as to bring the case within the 
terms of a material alteration vitiating the instrument, must de- 
pend upon the nature ‘of the alteration in each particular case. 
The test is not necessarily, however, whether the pecuniary liabi- 
lity of one of the parties has been increased by the change; it is 
of no consequence, whether the alteration would be beneficial or 
detrimental to the party sought to be charged on the contract. 
The important question is, whether the integrity and identity of 
the contract have been changed. It is to prevent and punish 


- such tampering as changes the indentity of the contract, that the 


law does not permit the plaintiff to fall back upon the contract as 
it was originally, or in the language of Swayne, J., “in pursuance 
of a stern but wise policy, the law annuls the instrument as to the 
party sought to be wronged ; Wood v. Steel (2). If we apply these 
principles to the case of an addition of a party to a contract, it is 
clear, that such addition constitutes a material alteration. It is 


not necessary for our present purposes to examine and reconcile* 


the divergent judicial views taken in all the cases in which a party 
was actually added after.complete execution and delivery of the 
instrument ; but there is great force in the argument that the 
effect of such an alteration is to destroy the identity of the ins- 
trument, because it may seriously affect the position of the parties, 
e. g. if the original makers have a demand against the payee which 
they could lawfully set off against the bond, the addition of an- 
other maker might destroy that right, or the place of residence of 
the additional maker might enable the payee to change the forum 


(1) (1897) 167 Mass. 196 ; 57 Am. St. Rep. 466. (2) (1867) 6 Wallis 80. 
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CIVIL. of the suit brought by him to enforce the bond (Soaps v. Eich- 
1908, berg (1), Daniel on Negotiable Instruments, Secs: 1387—1390). But 
Jj e P Nn 
Boas Chandos Dui the present case is very much stronger, because Ne have n 
t. here the addition of a party, but an alteration, consisting iu the 
Prasanna Kumar 


Chanda. forgery of the name of a person, who was thus fraudulently sought 
— to be made liable. In such a case, there can be no doubt that the 
uod á instrument is avoided ; see Farmers’ Bank v. Myers (2), where it 
> was held, that the addition of a forged signature to a note, after 
its execution and delivery was material. On the whole, therefore, 
we must affirm the doctrine laid down in Gogun Chunder w. 
Dhuronidhur (3) which was follówed in Karam Alt v. Narain 
Singh (4) and overrule the first point taken on behalf of the 
petitioner. ' 
` The second ground taken on behalf of the petitioner is that 
I he is entitled to succeed on the basis of the original consideration 
and to rely upon the altered bond as embodying an acknowledg- 
ment sufficient to save the bar of limitation. In support of 
this position, reliance is placed upon the cases of Mott Lal v. Mon- 
mohan (5), Atmaram v. Umedram (6), Sub»ahmania v. Krishna (7), 
and Mangal Sen v. Shanker Sahat (8. In our opinion, the 
position the petitioner takes up is not maintainable and the 
authorities relied upon are distinguishable. First, it is obvious 
from the plaint, that the suit is not based on the original con- 
sideration ; the original bond which is supposed to have been 
renewed, was not produced in evidence and we have no materials 
from which we could ascertain, when the loan was first advanced, 
when it was repayable and assuming the new bond to be admis- 
sible as a proof of acknowledgment, on the principle explained 
in Atmaram v. Umedram (6), whether it would be sufficient to 
prevent the operation of the Statute of Limitation. The case of 
Moti Lal v. Monmokan (5), is, therefore, of no assistance to the 
petitioner. Secondly, it is by no means clear, that the original 
debt itself may not be extinguished by a fraudulent altera- 
tion in the instrument ; see, for instance, 4/derson v. Langdale (9), ; 
and the notes to Master v. Miller (10). It has been maintained by 
high authority, that where a party by his own act alters a genuine 
instrument, so that it cannot be the foundation of legal remedy 
he ought not to be permitted to prove the promise contained in 


(1) (1866) 42 Ill, 375. (6) (1901) I. I;. R. 25 Bom. 616. 
(2) (1872) 60 Mo 157. (7) (1899) I L. R. 23. Mad. 137. 
(3) (1881) I. L. R. 7 Calo. 616. (8) (1908) I. L. R. 25 All, 680. 
(4) (1900) 2 Purj. L. R. 107. (9) (1832) 3 B and Ad. 660. 

(5) (1900) 5 C. W. N. 66. (10) (1791) 1 Sm. L. C. 801. 
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it by any other evidence, on the principle that the debt 
is merged in the instrument and hence the destruction of the 
lattér leaves nothing upon which to sue. This doctrine, perhaps, 
may be regarded as somewhat technical, but although we may 
hold, that in the absence of fraud, the instrument only and not 


- the original debt is destroyed, where a party has voluntarily 


and fraudulently altered a deed, and has thus. destroyed the' 


“evidence of his debt, there is no reason why he should 


be -allowed to fall back upon the original consideration and 
establish it by eviderice which he himself has destroyed (Warder 
v. Willyard (1), Wilson v. Hayes (2), Walton v. Campbell (3), and 
Gettysburg v. Chisoln (4). Thirdly, the cases of Subrahmania 
v. Krishna (5), and Mangal Sen v. Shanker Sahat (6), upon which 
great reliance was placed, are clearly distinguishable, if we 
remember, the well-recognised distinction between the effect 
of an alteration of an executory contract and an alteration 
of a contract which is fully executed. In the first case, 
the rights under the instrument are gone; in the second, 
the title vested by the executed instrument remains unaffected 
y any subsequent alterations, the alteration does not by 


itself revest the title in the original owner. We may add, how- | 


ever, that although it has been held in some cases, that a 
mortgage is not destroyed by an alteration, the opposite view has 
also been maintained on the principle, that'the mortgage remains 
executory until its enforcement, as it is nothing but a mere lien 
or incidental security for the debt, (16 L. R. A. 468 ; 2 Cyc. 188). 


. For the purpose of the present case, however, itis not necessary 


to pursue this line of investigation further. The second point 
fails and must be over-ruled. 

It was suggested on behalf of the petitioner that as the 
second defendant did .not raise the defence that the bond had 
been avoided, even as against the first defendant by reason of a 


. material alteration, it was not open to the Court to dismiss the 


suit on that ground. In our opinion, there is no substance in 
this contention, No doubt as an ordinary rule, where the 
defendant has notice of an alteration in an instrument which is 
the foundation of "the action, he should raisethe issue by his 


pleading, whether the alteration is material and the instrument | 


has become void. If, however, in proving the execution of a note, 


(1) (1891) 24 Am. St. Rep. 250. (4) (1895) 47 Am. Bt. Re 
2) (1889) 12 Am. Bt. Rep. 754; 4T, R. A. 196 (5) (1899) LL.R. 23M der 
3) (1822) 16 L. R. A, 468. 6) (1908) I L.R. 25 All, 680, 
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the testimony discovers the fact that it was designedly changed 
by. the payee, there is nothing to prevent the Court from giving 
effect to the well settled rule of law, that an instrument is avoided 
by a material alteration. s fee 
This Rule will, therefore, stand discharged with costs. The 
hearing fee is assessed at three gold mohurs. 


Rule discharged. 


APPELLATE CIVIL. 


Before Sir Francis William Maclean, KCLE., Chief Justice, 
and Mr. Justice Mitra. 


SITA KOER 


` 


v 


DEO NATH SAHAY.* 


x Disposition, nature of —Will—Revocability, 

The irrevocability of a document ia perfectly inconsistent with ita being a 
Will. The document could not operate ns a family arrangement if it was revo- 
cable. The fact that the document was registered as a non-testamentary one 
and was stamped, shows that the parties did not regard it as a Will, 

The appellant was the objectrix in a proceeding for Letters ' 
of Administration under Act V of 1881. The petitioner ar vlied 
for Letters of Administration tó the estate of one Khn har 
Lall, on the basis of a document which he alleged to be the Will 
of the deceased. One of the objections to the application was 
that the document was not a Will but an agreement effecting a 
family arrangement. The District Judge over-ruled the objection 
and granted Letters of Administration and his decision was 
based upon the following consideration :— 

“To put an end to disputes a family arrangement was 
arrived at, the terms of which were embodied in the Ekrarnamah 
Ex. V. Khirdhar Lall evidently intended: the document in 
question to operate after his death, for he specifically reserved 
to himself the possession of and entire control over his property 
during his own life time. * * * * Then Ex. V. goes on to 
signify what arrangements are to prevail after.the death of the 
settlor or testator." 


* Appeal from Original Decree No, 84 of 1902 against the decree of C, P. 
Caspersz, Esq., District Judge of Patna, dated the 5th December 1901. 
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The nature of the document will appear from the following CIVIL. 
extracts :— 1904. 
‘Whereas a dispute is calculated to cause a great loss and um 


Sita Koer 
injury to the properties, therefore, I the declarant, with a view 
to avoid future dispute, and with the consent of the third wife 
and daughter of Chowdhry Kushal Narain, aforesaid, of my own 
free vill. and accord, * * * * do execute and deliver an Ekrar- 
namah divided in clauses in favour of Mussamat Piar Koer the 
third wife and Mussamat Keshur Koer the daughter' of Chowdhry 

ia Kushal Narain, my younger uterine brother deceased, as follows :— 
* (r) That I the declarant shall remain in possession of every 
sort of properties together with the estate, parental and pur- 
chased, movable and immovable, during my life time, as I have 

been up to this time. 


t. 
Deo Nath Sahay 


» »* * 


"(6) That if no male child be born to me * * * * the widow 
of me and of my younger uterine brother deceased, shall each 
take possession in equal shares of all the properties and assets 
movable and immovable possessed by me. * ae 
pees SN (14) That now, I the declarant and my heirs and represen- 

tatives shall have no power to deviate in future from the condi- 
tions of this Ekrarnamah, at any time, directly or indirectly, 
nor shall I the declarant, and my heirs and representatives, have 
power in any case to alter or annul the same. * * * If contrary 
to this, I the declarant or my heirs and representatives do any 
act and execute any deed or alter and annul the Ekrarnamah, 
that shall be regarded entirely null and void * * *." 


Babus Golap Chandra Sarkar, .Kritanta Kumar Bose and 
Moulvi Mahammad Habtbulla for the Appellants. 


Babus Ram Charan Mitra and Kshetra Mohan Sen for the 
Respondents. f 


The following judgments were delivered by the Court :— : 


Maclean C. J.— The only question that we have to decide on 

- this appeal is whether the document executed by one Chowdhury : 
Khirodhar Lal, dated the 16th October 1893, is or is not a Will. 
. The Court below has held that it is a Will and has granted letters 
. of administration tothe respondent with the Will annexed. The 
appeal is from that decision. It seems to me, when one looks at 
. the document, that it is very difficult to say that it is a Will. In 
fact, the Judge of the Court below says that it " was a family 
arrangement arrived at to put an end to disputes, the terms of 


t i Koer 


Dé N ath “Sahay. 


Maclean C, J. 
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which were embodied in an Ekrarnama.” If it was a family 
arrangement, it is a little difficult to see how it is a Will. An 
agreement is not a Will. If we look to the recitals in the docu- 


‘ment, we find it recited that certain members of the family were 
-bent upon creating disputes and whereas a dispute was calculated 


to cause a great loss and injury to the properties, therefore, the 
declarant, with a view to avoid future disputes, did execute this 
Ekrarnama. Now, if this document were a Will, it could have 
but little effect in settling disputes, as it might be revoked the 


-next day. One of the tests in these cases is to ascertain whether 


the document is revocable or not. That is a primary test. As 
Lord Penzance says in the case Jn the goods of Robinson (1), 
Å there are some tests which are applied in every case when a 
question is raised as to the testamentary character of a paper. 
One of these invariable tests is whether the paper is revocable. 


_ Apply that test and I think that this application must fail on the 


ground that the instrument in question is irrevocable in all its 
parts.” Now if we look at paragraph 14 of the document in 
question, it is clear that it is irrevocable. The 14th paragraph 
does not apply, as suggested by the learned vakeel for the res- 
pondent, only to paragraph 4 of the document but to the whole 
document. The irrevocablity of the document is perfectly incon- 


‚sistent with its being a Will. There is the further fact that it 


was registered as a non-testamentary document and was stamped. 

This shows that the parties did not regard the document as 
a Will The Court below has relied upon the Privy Council 
case of Thakur Jshri Stnghv. Thakur Baldeo Singh(2), that there 
was nothing to show that the document was irrevocable, and it 
was registered as a Will. In these circumstances I think that 
this appeal must be allowed and the application for letters of 
administration dismissed with costs both here and in the Court 
below. We assess the hearing fee in this Court at 10 Gold 
Mohurs. 

- -Mitra J.—I am of the same opinion. It appears from 
the recital in the deed that Chowdhury Khirodhar Lal and - 
Chowdhury Kusal Narain were brothers. - Kusal Narain died in 
1892. Shortly afterwards, disputes arose apparently on the 
question, whether the two brothers ‘had been joint or separate. 
Kusal Narain had a widow Piar Koer and a daughter Kesar 
Koer. The dispute was settled and settled asa family arrangement 
by this deed executed with the consent of the widow and the 


(1)-(1867) L. R. 1 P. & D. 387, (2) (1884) I. L. R. 10 Calc. 792. 
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daughter of Kusal Narain and it contains a disposition of the Qvi 
family property during the life-time of the executant Khirodhar ` 1904. 
Lal; and after his death, possession was to be taken by the two Bita Koer 


branches of the family as if they had been separate during the "De, 

Deo Nath Sahay. : 
life-time of Khirodhar Lal. Such a document is certainly not — 
a Will. g - Mitra J. 


B. L. C. Appeal allowed. 


Before Sir Francis William Maclean, K. C. T. E., Chief Justice, 
and Mr. Justice Geidt. 


HAYES AND OTHERS : CIs 
v. 1906. 
BIDYANUND THAKUR.* datu 29. 


Putri Regulation ( VIII of 1819), preamble and Sec. S— Grant of Putni of certain 
_mahals as well as of lease of certain jote-lands within them, at a fined in- 
divisible rent—Lease 


Where certain shares in certain mahals were granted in à permanent lease 
along with certain jote-lands situated in those mahals by one instrument, 
which described it as a putni settlement, at a rent fixed ina lump, and where, 
in such a case, there was no appropriation of the rent of the jote-jamas as 
distinguished from that of the putni taluks, 

Held, that the settlement created under this lease cannot be regarded as a 
valid putni tenure within the meaning of Regulation VIIL of 1819, although 
the parties may have originally agreed that the Putni pom will apply. 

Appeal by the Plaintiffs. 


Suit for a declaration that the Putni Bardate will apply 


to a certain lease. 

The material facts will appear from the judgment. 

` Moulavis Syed Shamsul Huda and Mahomed Taher for the 

Appellants. 

Babus Umakali Mukerjec and Satish Chandia Ghose for the 
Respondents. - 

The judgment of the Court was delivered by 

Maclean C. J.—By @ patta dated the r6th July 1882, 
5 taluqs mentioned and specified in the kabuliat, which will be 
found set out at page 8 of the paper-book, were granted in 
putni settlement by the predecessor-in-title of the present plain- 
tiffs to the predecessor-in-title of the present defendants. That 
pattah also included 8 annas share of certain jote-jamas of the 


* Appealfrom Original Decree No, 814 of 1908, against a decision of 
Babu Srigopal Chatterjec, Bubordinnie br of Purnes, dated the 25th of 
May 1908, 
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tenants situated within the boundaries of each of the 5 taluqs 
mentioned in the deed, and also 7 annas of lakhraj lands in 
apparently one ofthe mouzahs. The rent reserved not only for 
the talugs which were settled in putni but also for the 8 annas of 
the jote jamas, was one entire annual rent of Rupees 3,400 and 
there was this provision in the deed: " In case the rent etc. "— 
by which, I suppose, were meant cesses and so forth,—* fall in 
arrears, the zemindar and his heirs and representatives shall all 
along realize the principal amount of rent besides interest for 
instalment in default at the above rate till the day of realization, 
together with Road, Public Works and Dakcesses as well as other 
taxes which are levied at present, or which shall, as aforemen- 
tioned, hereafter be ‘levied, as also the costs and fees ofthe 
muktears etc. by the sale of this Putni mehal, and from the 
person and other properties of me, the Putnidar, and of my heirs 
and representatives, according to Regulation VIII of 1819 rela- 
ting to Putni tenure, and the realization of Putni rent now in 
force or which shall come in force hereafter". A portion of the 
aggregate rent of the Rs. 3,400, (we are not told how much), fell 
into arrear and the plaintiffs applied to the Collector to bring to 
sale what was included in this putni settlement under the proyi- 


'sions of the Putni Regulation (VIII of 1819). There was no 


appropriation of any portion of the rent of the jote-jamas as 
distinguished from the putni taluqs, and the Collector refused 
the application, saying that the case did not fall within the 
Regulation, and the present suit has been brought for a declara- 
tion that the plaintiffs were entitled to have the putni tenure 
created by this pattah sold under the provisions of the Regula- 
tion, and to have a certain ekrarnama executed in favour of the 
plaintiffs, and for consequential relief. No argument has been 
addressed to us upon the question of the plaintiffs! right to have 
the ekrarnama executed: this has been abandoned. The Court 
below has dismissed the suit and hence the present appeal. 

Now, quite apart from the question whether any such 
declaration, in order to be effective as against the Collector, can 
be properly made by this Court, the respondents say that this 
was nota putni settlement within the meaning of Regulation 
VIII of 1819 and that no sale can be held under that Regulation. 
The preamble to that Regulation supports that view, and the 
contention is that, inasmuch as the lease included 8 annas of 
certain jote-jama lands and certain rent-free lands, and in as 
much as there is no appropriation of what was the rent in 
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respect of the land covered by the putni tenure and what was the 
rent reserved in respect of the jote-jamas, one aggregate rent 
being reserved for the whole, the settlement cannot be regarded 
merely as one in putni, so as to warrant proceedings under the 
Putni Regulation. The appellants rely upon section 8 of that 
Regulation which prima facie does seem to support their view, 
but when we come to examine the conditions precedent to a sale 
under the Regulation, it is difficult to see how the plaintiffs could 
comply with those conditions. The second portion of section 8 
runs as follows: “On the first day of Bysakh, that is, at the 
commencement of the following year from that of which the 
rent is due, the zemindar shall present a petition to the Collector, 


containing a specification of any balances that may be due to' 


him, on account of the expired year from all or any talookdars, 
or other holders of an interest of the nature described in the 
preceding clause of this section.” The appellant could not do 
that. They cannot specify how much of the arrear was attri- 
butable to the jote-jamas and how much to the putni tenures, 
because the rent was one aggregate rent both for the putni 
tenure and for the jote jamas. This seems to show that a settle- 
ment created under the lease in question cannot properly be 
regarded as a putni tenure within the meaninig of the Regulation. 
Then it is said that, as the parties have contracted that the 
Putni Regulation should apply; the defendant cannot urge that 
it does not. But the fact that the parties say it shall apply, if 
in point of law it does not apply, cannot make it apply. It is 
the Collector who says he cannot act under the Regulation, as 
the case is not within it. There is no hardship in this on the 
plaintiffs. They can recover the rent by an ordinary suit. The 
appealis dismissed with costs, but the cost of printing the paper- 
book, from page 52 to page 166 (a) inclusive, will not be allowed 
as against the appellants. 


*H. S. . Appeal dismissed. 
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Before Sir Francis William Maclean, K.C.I.E., Chief Justice, 
: and Mr. Justice Caspersz. 


SHUDHANGSHU BHUSAN ROY CHOWDHURY 
v 


BEJOY KALI ROY CHOWDHURY.* 


Bengal Municipal Act (III (B.O.) of 1884), Seo. 303— Aot III B.O. of 


1804), Sec, 87.— Limitation. 


There is no difference between section 87 of Act III (B.C.) of 1864 and 
section 363 of Act III (B.C.) of 1884. As the former section, so also the latter, 
is applicable only in those cases where the plaintiff claims damages or compen- 
sation for some wrongful act committed by the Commissioners or their officers 
in the exercise, or the honcatly supposed exercise, of the statutory powers, In 
cases other than these, section 363 has no application. ° 

Ohunder Shekhur Bandopadhaya v. Obhoy Churn Bagchi (1) followed. 


Appeal by the Plaintiff. 

The plaintiff, who was a rate-payer of the Taki Municipality, 
instituted the present suit against the defendant who- was the 
Chairman of that Municipality for a declaration that the tax of 
Rs. 42 that had been imposed upon him was not binding on him 
inasmuch the same had been assessed upon his income and 
properties outside the Municipality and that such imposition had 
been due to malice. The defence pleaded want of jurisdiction 
of the. Civil Court, limitation, absence of malice and that the tax 
Was proper. : 

The Munsiff found for the plaintiff and made the declaration 
sought for. On appeal, the Subordinate Judge, although he 
agreed with the Munsiff on the merits, dismissed the suit, on the 
ground of limitation inasmuch as the order of the Municipality 
complained of had been made on the 31st March 1901 and the 
suit was instituted on the 28th September 1901, that is to say, 
after more than 3 months. Hence this appeal. : 

Babus Mahendra Nath Roy and Krishna Prasad Sarbadhikari 
for the Appellant. . 

‘Babu Sharat Chandra Roy Chowdhury for the Respondent. . 

The judgment of the Court was as follows: 

Maclean C. J.—This case turns upon the construction of 
section 363, Act III (». c) of 1884. If the matter had come 
before me as res-integra, I am not sure whether I should have 


* Appeal from Appellate Decreo No 2121 of 1904 against the decree of 

Babu Mahendra Nath Mukherjee, Additional Subordinnte Judge cf 24-Per- 

anas, dated the 16th June 1904. reversing the decree of Babu Nalini Mohan 
anerjee, Munsiff of Basirhat, dated the 12th November 1902, 


(1) (1880) I. L. R. 6 Calc. 8, 
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arrived at the same conclusion as the Full Bench did in the case 
of Chunder Shekhur Bundopadhya v. Abhoy Churn Bagchi (1) 
In, that Full Bench, Garth C. J., with the other learned 
Judges, püt a construction upon section 87, Act III (B. C) 
of 1864. I have compared that section with section 363 
of Act III (B. C) of 1884, and, for the purposes of the 
present case, there is no difference between them. The Full 
Bench Iaid down a general proposition and this is what it says :— 
“ that section ", that is section 87 of Act III (B. c.) of 1864 “as 
it seems to us, is applicable only in those cases where the plaintiff 
claims damages or compensation for some wrongful act committed 
by the Commissioners or their officers in the exercise, or the 
honestly supposed exercise, of their statutory powers. The 
notice in the earlier part of the section is meant to give the 
defendant the opportunity of making some pecuniary amends for 
the wrong, without incurring the cost of litigation”. "That is the 
construction which the Full Bench put upon that section and 
that is binding upon us, and, if it is binding upon us, it is obvious 
that a suit of this nature is not a suit to which the section applies. 
-The appeal, therefore, is allowed with costs. The case will go 
back to the Subordinate Judge to be dealt with on the merits, 
From what I have seen of the judgments of both the Munsiff 
and the Subordinate Judge, I am glad to think that this decision 
is in accordance with the merits of the case. 
Caspersz J.—1 am of the same opinion. 


B. L. C. Appeal allowed ; case remanded. 
' (1) (1880) I. L. R. 6 Calc. 8. 


-Before Mr. Justice Ghose and Mr. Fustice Pargiter. 
INU KHAN 


v. 


; NAIMUDDIN SIRCAR.* 


Mortgage—Foreclosure of a portion of the mortgaged property—Tyansfor of 
Property Act (IV of 1882), Seo. 60, : 

Under section 60 of the Transfer of Property Act, if the mortgagees have 
acquired in whole or part the share of a mortgagor, a person Interested in a 
share only of the mortgaged property may redeem his own share; andin 
such a case, the mortgagee also is entitled to foreclose such a share, 

piden from Appellate Decree No. 8011 of 1904 ngainst the decree of 
Babu Aghore Chunder Hazra, Subordinate Judge of Mymensingh, dated the 


lst October, 1904 affirming the decree of Babu Jagat Narain Sirkar, Mungiff 
of Mymensingh, dated the 18th April 1904. : 
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Appeal by the Defendant No. 1 

Suit for foreclosure. 

The facts of the case appear fully from the judgment. 

Babu Shyama Prasanna Mazumdar for the Appellant. 

Babu  Tuanendranath Bose (for Babu Dwarka Nath 
Chakravart) for the Respondent. 


The jadgment of the Court was delivered by l 


Pargiter J.—This appeal arises out of a suit for foreclosure 
on a deed of conditional sale which was executed by the first 
defendant and the father of the second defendant for Rs. 400 
in the plaintiff's favour in the year 1893. In the year 1902, the 
plaintiff made a settlement of his mortgage claims with the 
second defendant, and bought the second defendant's half share 
in the 8th property mortgaged, in satisfaction of his mortgage 
claim against the second defendant. He has now brought a suit 
for foreclosure in order to obtain the share of the mortgaged 
property which belongs to the first defendant. These are the 
facts as they have been put before us, though it appears tbat, in 


the Lower Courts, it was taken that the plaintiff had purchased |. 


the second defendant's share in all the mortgaged properties ; 
but we are informed now that the plaintiff had bought the 
second defendant’ s share in one of the mortgaged properties 
only, and he now sues for foreclosure in respect of the first 
defendant's half share in all the properties. 

The Lower Appellate Court decreed the plaintiff's claim and 
the defendant No. 1 hag appealed to this Court. 
|. The primary contention raised has been that such a suit is not 
maintainable with reference to the provisions of. section 60 of the 
Transfer of Property Act, but that section does not touch the 
present case, because it deals with the right of a mortgagor to redeem 
and not with the right of a mortgagee to foreclose. The last para- 
graph, however, of that section furnishes, we think, some guide 
to the present matter. That paragraph says that a person 
interested in a share only of a mortgaged property may redeem ` 


. his own share only, if the mortgagees have acquired in whole 


or in part the share of a mortgagor. The present case is rather 
the converse of that; and, if a mortgagor may redeem his 
share in such a case, we see no reason why a mortgagee should 
not equally foreclose over such a share. This also appears to us 
to be consistent with equity. The plaintiff having settled all his 
claims with the second defendant in respect of one moiety of 
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the mortgage debt is, we think, entitled to bring a suit for 
foreclosure with reference to the other part of the mortgage 
debt. It has been further contended on the appellant's behalf 
that the plaintiff had not acquired the share or a part of the 
share belonging to the second defendant. This is a question of 
fact which was decided against him in the first Court and was 
never disputed in the Lower Appellate Court. 

A further contention has been raised that certain sums were 
paid to the plaintiff in respect of the mortgage debt and the 
plaintiff has given the second defendant credit for those pay- 
ments, whereas:the first defendant ought to have been equally 
benefitted by them. This again is a question of fact, -It is not 
clear whether this precise question was raised in the first Court 


under the fifth issue, but, if it was, it is certain that it was dealt 


with by both the Lower Courts, and it has not been raised before 
us in the grounds of appeal It cannot, therefore, be allowed. 
On all these grounds, the appeal fails and is dismissed with costs. 


B. L. C. Appeal dismissed. 


Before Mr. Justice Rampini and Mr. Justice Mookerjee. 
GIRISH CHANDRA MUKHOPADHYAYA AND OTHERS 


v.. - 
CHHATRADHAR GHOSE." 
Bengal Tenancy Aot (VIIE of 1885) Bec. 88—Separate colleotion of rent by 


co-sharer landlords from wader-tenants—Joint suit for rent against inter- 
- mediate tenant — Frasd — Effeot of a deovee for vent. 


Where several co-sharer landlords who had been collecting the rent due to - 


them, separately, from the dar-mowrashidars, united in bringing an action 
against the intermediate mowrashidars for arrears of rent so as to obtain a 
decree which would be binding upon and would pass the tenure, : 

Held, that the landlords were not bound to continue to collect rent in this 
manner unless they had given their consent in writing under Bec. 88 of the 
"Bengal Tenancy Act, and that the action of the landlords in bringing a joint 
action did not amount to fraud, 

Appeal by the Defendants. 

Suit by a dar-mourashidar for a declaration that a decree 
for rent obtained by the malik defendants against the monra- 
shidar was fraudulent and ‘collusive, obtained with a view to 
avoid his dar-mourasht tenure. ; 


* Appealfrom Appellate Deoree No. 2871 of 1902 against the decree of 
Babu Hari Oharan Mitter, Subordinate Judge of Jessore, dated the 14th June 
1902, modifying the decree of Babu Bepin Chandra Chatterjee, Munslf of Jessoré, 
dated the 4th h Febraary 1902, 


.819 
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Orv. C 'The material facts and arguments appear from the judgment. 

1905. Babus Lal Mohan Doss and Sarat Chandra Dutta for the 
Girish Chandra Appellants. 
Mukhopadhyaya. Babu Hira Lal Sanyal (for Babu Narendra Kumar Basu) 


Chhatradhar Ghose, for the Respondent. 


T The judgment of the Court was delivered by 

Rampini J. .— his appeal arises out of a suit of a somewhat 
novel character. The plaintiff is the dargantüidar or darmoura- 
stdar, as he is called, in the judgment of the lower appellate 
Court. He sues for a declaration that the decree obtained by the 
defendants Nos. 1, 2 and 3, the superior landlords against the 
defendants Nos. 4 to 14, is a fraudulent and collusive decree 
obtained for the purpose of injuring his interest. The lower Courts 
have given the plaintiff a decree. The defendants Nos. 1, 2 and 3 
appeal to this Court. 

It appears that the chief reason on which it is alleged that 
the decree in question was fraudulent and collusive was that the 
dargantidars had paid the rent of the gantidars to the superior 
landlords and that therefore there was no ground for the suit 
against the gan&dars. The lower appellate Court bas found that 
the plaintiff in this suit -has not proved that he paid rent which 
he was bound to pay for the gantidars to the superior landlords. 
That being so,the superior landlords were entitled to sue for 
the rent which the darganiidar had not paid; and so the first 
ground, on which the decree is sought to be set aside as fraudu- 
lent and collusive, fails. 

But the Subordinate Judge, although he finds that the plain- 
tiff has failed to prove the payment of rent, holds that the decree 
was fraudulent and collusive on another ground, namely, that 
the superior landlords had been collecting rent from the gantidars 
separately and that therefore it was not right for them to unite 
in ajoint suit against the ganttdars so asto geta rent-decree 
which would pass the tenure. 

. We do not think there is any thing fraudulent and collusive 
inthe alleged action of the superior landlords, who have been 
in the habit of collecting portions of the rent for the convenience 
of the gantidars and their own. But they are not bound to 
continue to collect rent, in this manner, unless they give their 
consent in writing under section 88 of the Bengal Tenancy Act. 
No such consent in writing is alleged to have been given; and 
therefore, they are perfectly entitled to unite in bringing a suit 
which would have the effect of passing the tenure in execution. 


. Vor. IIL] HIGH COURT. 


Ifthis were not allowed, then the superior landlords would not 
be entitled to take portions of the rent from the tenants and 
it would be very inconvenient to them. 

In these circumstances the Subordinate Judge was not justi- 
fied in finding that the rent decree, which this suit was brought 

` to set aside, was fraudulent and collusive. 

The pleader for the respondent contends that the second 
finding of the lower appellate Court that the rent-decree was a 
proper rent-decree and should be given effect to, as such, is 
wrong. We cannot enter into this contention, as there is no 
cross-appeal The finding of the Subordinate Judge, therefore, 
cannot bé impugned in this Second appeal. 

This appeal is decreed with costs. 


H. S, Appeal allowed. 


OR 


Before Mr. Justice Mitra and Mr. Justice Caspersz. 
MORSHIA BARAYAL 


vU 


ELAHI BUX KHAN.* 


Oode af Cicil. Procedure (dot XIV of 1882) Beos. 278, 281 and 2838—' Right 
` whioh the plaintiff olains to the property in dispute’ meaning of. 

The words “ the right which the plaintiff claims to the property in dispute " 
in Sec. 283 of the Civil Procedure Code mean the right which is claimed in that 
proceeding in respect of the property, that is the right to have it sold or the 
right to have it released from attachment. They do not mean the right or title 
to the property. The three sections, 278, 281 and 283 must be read together. 

Kedar Nath Ohatterji v. Rakhal Das Chatierji (1) and Krishna Prasad 
Roy v. Bepin Behari Roy (2) followed. 

When, therefore, a claimant, being unsuccessful in aclaim under seotion 
278, has got the property released from attachment by coming to terms with 
the deoree-holder without'notice to the judgment-debtors, a suit subsequently 
brought by him against the judgment-debtors for recovery of possession is not 

*barred under section 288 of the Code. 


Appeal by the Defendants. _ 
Suit for recovery of possession, 





The material facts and arguments will appear from the 
judgment. 


* Appeal from Appellate Order No. 416 of 1904 against the order of remand 

J of Babu D. N. Sarkar, Subordinate Judge of Hooghly, dated the llth August 

~ 1904, reversing the decree of Babu Mahim Chandra S.rkar, Munsiff of Howrah, 
dated the 6th November 1908. 


E - (1) (1888) I. L. R. 15 Calc. 674. (2) (1908) I-L, R. 81 Calo. 328, 


Orvir. 


1905. 


—— 
- Girish Chandra 
Mukhopadhyaya 


v. 
Chhatradhar Ghose, 


Rampini J. 


38% 
Om. 
1905. 

‘ — 
Morahia Barayal 
e v. 

.  Elahi Bux Khan, 
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Babus Mohendra Nath Roy and Krishna Prasad Sarba- 
dhtkary for the Appellant. 

No one appeared for the Respondent. 

The judgment of the Court was delivered by 

Mitra J.—The admitted facts of the case are these. One 
Jetri Loharain obtained a decree against defendant No. 2 
in the present case and attached the immovable property 
in execution of the decree. Thereupon the plaintiff preferred a 
claim under section 278 of the Code of Civil Procedure. The 
plaintiffs case was that he had purchased the property from the 
wife of the judgment-debtor, and that the property never 
belonged to the judgment-debtor, but it was property which 
belonged to the plaintiff. The claim was unsuccessful It was 


- disallowed on the 2nd February 1899. 


Shortly after, and within the period of one year allowed by 
Art. 11 of the Second Schedule of the Limitation Act, the un- 
successful plaintiff instituted a suit for declaration of his title to 


the property in suit. The decree-holder Jetri Loharain was 


made a defendant as wellas the judgment-debtor, the present: 
defendant No. 2, and his wife, the present defendant No. i`` It 
appears from the finding which has been arrived at in this case, ” 
that defendants Nos. 1 and 2 were not served with summonses. 
The plaintiff and the: decree-holder defendant came to an 
amicable arrangement and the plaintiff's suit was decreed in 
terms of the petition of compromise, the result of which was 
that the decree-holder declined.to proceed with the execution as 
regards the property attached. 

The plaintiff now alleges that he continued to be in posses- 
sion for two years after the decree in his suit and was subse- 


‘quently dispossessed by defendants Nos. r and 2. The present 
‘suit is for recovery of possession. The question of law that has 
been raised by these defendants is that under the provisions of 


section 283 of the Code, the suit is not maintainable. ` . 
'The Munsiff in whose Court the suit was instituted decided 


- against the plaintiff. On appeal the Subordinate Judge has 


reversed the decree of the Munsiff and remandeg the`case for 
trial on the merits. 

The question raised before us by the learned vakil on behalf 
of the appellants, the defendants Nos. 1 and 2, is whether or not 
section 283 of the Code bars a suit like the present when there 
was no adjudication properly arrived at against these defendants 
in the suit which had been. instituted by. the. plaintiff. The 


. Vor. IIL) HIGH COURT. 


answer to the question depends on the meaning of the words in 
section 283 "the right which the plaintiff claims to the property 
in dispute." 

Section 278 of the Code allows a person to prefer a claim 
to property attached in execution of a decree on the ground that 
such property is not liable to such attachment. What the claimant, 
therefore, seeks in a proceeding instituted under section 278 is 
an order that the property is not liable to attachment, and, 
consequently, a release of the property from attachment. If he is 
unsuccessful, an order being made against him under section 281 
of the Code, he may bring a suit under section 283. "The subject 
matter of the suit being the removal of the attachment, the right 
which the plaintiff necessarily claims in sucha suit is the right 
to have the attachment removed. The words “establish a 
right which he claims to the property in dispute " must, therefore, 
‘mean the right to’ have the attachment removed: the three 
sections 278, 281 and 283 must be read together. : 

This is precisely the view which was taken by this Court in 
the case of Kedar Nath Chatterji v. Rakhal Das Chatterji (1). 

~ "One of the questions that arose in that case was whether the 
judgment-debtor was a necessary party against whom an order 
was made within the meaning of the term used in section 283 
of the Code. Mr. Justice Beverley in delivering the judgment of 
the Court said :—" Then if we turn to section 283, we see that 
the suit there referred to is a suit to establish the right which is 
claimed to the property in suit, that is to say, the.,right which 
is claimed in these proceedings, being on the one hand the right 
to have the property attached and sold in execution and on the 
other to have it released from attachment. The words of this 
.section are not 'the right to the property, meaning the title to 
the property, but ‘the right which he claims to the property,’ 
which, we take it, means the right which is claimed in that pro- 
ceeding in respect of the property, that is, as we have said, the 
right to have it sold or the right to have it released from attach- 
ment. 

In Krishna Prosad Roy v. Bipin Behary Roy (2) a question 
arose whether an unsuccessful claimant was bound to bringa 
suit as prescribed in section 283 of the Code when the decree 
in execution of which the property was attached was satisfied 
within the period of one year from the date of the order under 
section 281. The learned Judges held that the payment of the 


(1) (1888) I. L. R. 16 Cale,674. (2) (1903) I. L. B. 31 Calo, 228, 
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.decretal amount was sufficient for the removal of the attachment 


and as the object of the suit under section 283 is the removal 
of the attachment, no suit was necessary for the establishment 
of the right which is referred to in that section. At page 231 
of the report the learned Judges say— The object of the claim 
preferred by the plaintiff under section 278, Civil Procedure 
Code, was to obtain the removal of the attachment, and when 
that attachment had been removed after payment of the decretal 
amount, there was no longer an attachment or any proceeding 
in execution on which the order could operate to the prejudice 
of the plaintiff, and therefore there was no necessity to bring a 
suit to set aside the order." . 

Now, what is the inference to be drawn from the facts in 
the present case? The claimant and the decree-holder in the 
suit which was instituted by the claimant, the present plaintiff, 
agreed that the decree should not be executed against the 
property attached. ‘It was tantamount to an agreement between 
the parties that the attachment should be withdrawn, and it 
was, therefore, no longer necessary for the claimant to proceed 
against the other defendants, who as a' matter of fact were not 
represented in the suit, not having been served with summonses. 
We are, therefore, of opinion that the fact that the suit which 
was previously brought by the present plaintiff was not decided 
after due adjudication and evidence against the present defendants, 
is not a bar to the plaintiff’s proceeding in the present suit. 
The Subordinate Judge is right in the view of the case he has 
taken and this case must go back as directed by him to be ee 
on the merits. The appeal is dismissed with costs. i 

We assess the hearing-fee at three gold mohurs. 


H. S. l Appeal dismissed. 


Vox Til.) - HiGH OOURÍ. 


` Before a Fustice Geidt and Mr. Fustice Mookerfee, ' i 
TRAILAKYA NATH ADHY A 


v. 
PULIN BEHARI BARAL.* 


Code of Civil Procedure (Aot XIV of 1882), Sec. 295—Rateabla distribution, 
order for—Suit for declaration, deores collusive, rateable distribution 
not allowable, maintainability of. 

After an order for. rateable distribution of sale-proceeds has been made 
under Sec. 205 [of the Code of Civil Prosedure, and before the funds have been 
actually distributed, it is open to one of the decree-holders to maintain a suit 
for.a declaration that the decree of a rival decree-holder is collusive and that he 
is not entitled to share in the sale-proceeds by way of rateable distribution. 


Hart v, Tara Prasanna (1) distinguished, 
Appeal by the Plaintiff. 


Suit for declaration, that the decree obtained by the defen- 
dant No. 1 against defendant No. 2 is collusive and fraudulent and 
that the defendant No. 1 is not entitled to rateable distribution 
of the sale-proceeds realized in execution of the decree obtained 
by the plaintiff against the defendant No. 2. 


. Mr B. C. Seal and Babu Manmatha Nath Mukherjee for 
the Appellant. 


-Babu Mahendra Nath Roy for the Responett 
The judgment of the Court was delivered by 


Geidt J.—The plaintiff in this case obtained a money decree 
against, defendant No. 2, one Satcowri Baral, and, in execution of 
that decree, he sold certain properties belonging to his judgment- 
debtor by which a sum of Rupees 573 was realized. Meanwhile, 
the defendant No. 1 who had also obtained a money-decree 
against defendant No. 2, applied to have-the sale-proceeds rateably 
distributed between him and the plaintiff. The application was 
granted by the Court executing the decree and the amount was 
allotted proportionately between them, though the sums allotted 
do not appear to have been paid. The plaintiff then brings this 
suit to have it declared that the decree obtained by defendant 
No. 1 was collusive and fraudulent and to have it declared that 


Babu Mati Lal 8i ubordinate Judge, Burdwan, dated the 25th March, 
1902, reversing that of Babu Rash Behary Bose, Munsiff, Burdwan, dated the 
26th "November, 1904. 


* Appeal from Appella pellate Decree No. 1499 of 1902 against the decree of 
a, S 


(1) (1885) I. L. R. 11 Calc, 718, 
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OIVIL. the defendant No. 1 was not entitled to rateable distribution of 
1904. the sale proceeds realized in execution of the decree obtained 

ka Nath by the plaintiff. . 
' — Adhya, The Court of first instance found that the defendant's decree 


Pulin Behari Baral, 2Eainst Satcowri was.collusive and fraudulent and decreed the 
or plaintiff's suit. The Subordinate Judge, on appeal without 
EEG going into the question whether the defendant's decree was 
fraudulent and collusive, held that the present suit was premature 
and he founded his view on the ruling, Wart v. Zara Prasanna (1). 
We are of opinion that that case is clearly distinguishable from 
the present and the learned pleader who appears for the respon- 
dent does not attempt to support the judgment appealed against 
on the authority of the ruling quoted. The decision in Hart v. 
Tara Prasanna (1), turned on the point that the plaintiff had 
asked for a refund from the defendant of money which had not 
been paid to the defendant and the Court held that such a 
suit was premature, which no doubt it was. In the present 
case, there is no claim for payment from the defendant himself. 
All that the plaintiff asks for is that the money which is in 
Court as the sale proceeds of the execution of his own decree 
"shall be paid to himself. We are of opinion that the plaintiff 
has a valid cause of action against defendant No; 1 and that 
his suit is not premature. We, accordingly, remand the case 
to the Subordinate Judge in order that he may decide whether 
the decree obtained by defendant No. 1 against Satcowri Baral 
was fraudulent and collusive and determine the appeal before 
him on the merits. The costs in this Court will abide the result. 


B. M. Atpeal allowed ; case remanded. 


(1) (1886) I, L, R. 11 Calo, 718. 
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Before Mr. Justice Geidt and Mr. Justice Mookerjee. CIVIL. 
JAWAD ALI AND OTHERS 1905. 
y June, 28, 29. 


JNANADA SUNDARI DUTT.* LIS 
Assam Land and Revenue Regulation (I of 1886), Secs. 70, 71—Annulment of 
Tnowmbrances — Effect of sale—Part of estate. 


The purchaser of a share of an estate at asale held under section 70 of - 
the Assam Land and Revenue Regulation is entitled to hold tho property free 
of all incumbrances. The word ‘property’ in section 71 includes not only an 
entire estate but also a share in an entire estate. ; 

Mahomed Nasim v. Kasi Nath Ghose (1), followed. 

The purchaser, moreover, is entitled so to hold as soon as his purchase is 
completed. It is not necessary for him to take any steps to have the property 
freed from incumbrances. 

An incumbrance existing not only upon the part of the estate sold, but 
also over other parts, ia, after the sale, annulled eo far as it extends over the 
part of the estate which has been sold. 


Appeal by the Defendants. 

Suit for recovery of possession after annulment of incum- 
brances. 

The facts and arguments appear sufficiently from the judg- 
ment. ^ : 

Moulavi Syed Shamsul Huda for the Appellants. 

Babus Tarakishore Chaudhury and Gobinda Chandra Dey 
Roy for the Respondents, i C. A. V. . 

The judgment of the Court was delivered by 


Mookerjee J.—In September 1888 the land appertaining June, 29. 

to the estate No. 54721-1 which was the residuary share left out i 
of the parent estate after separate accounts had been opened in 

respect of several shares, was sold under section 70 of the Assam 
'Land.and Revenue Regulation of 1886 and purchased by a man 

named Dina Nath Das. Subsequently, Dina Nath sold it to 

Syed Abdul Halim and Syed Abdul Baki who were two persons 
einterested in some of the shares in respect of which separate : 
accounts had been opened. Abdul Halim, Abdul Baki, Tarini 

and some of the other co-sharers in the parent estate effected 

a private partition and the mouza now in suit fell to the share of 

Tarini and other members of his family. Later on another 


* Appeal from Appellate Decree No. 2510 of 1902 aguinst the decision of 
Babu Khetra Nath Dutt, Subordinate Jadge of Sylhet, dated the 30th July 1902, 
modifying that of Babu Rajkrishna Banerji, Munsiff of Habiganj, dated the 
18th June 1901. 


(1) (1898) I. L. R. 26 Calc. 194. 
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partition was effected amongst Tarini and the members of his 


family, the result of which was that the mouza Mantal fell to 


the share of Tarini alone. Subsequently in 1897, Tarini sold the 
land in dispute to the plaintiff. 

The plaintiff alleges that as a result of these transactions he 
occupies the same position in respect of the residuary share 
which was sold in 1888 as Dina Nath did and as Dina Nath was 
entitled under section 71 of the Assam Land and Revenue 
Regulation to hold the share purchased by him free of all 
incumbrances previously created thereon by any person other 
than himself, the plaintiff is entitled to recover possession by 
annulling the under-tentire which is set up by the defendants. | 

'The Court of first instance dismissed the plaintiff's claim. 
But on appeal thelearned Subordinate Judge has reversed the 
decision and made a decree in favour of the plaintiff, which 
declares that the plaintiff is entitled to possession of 3 annas odd 
gundas share of the property in suit. 

` The defendants have appealed to this Court and on dH 
behalf the judgment of the Subordinate Judge has been assailed 
on four grounds. 

It has been contended in the first place by the learned välil 
for the appellants that inasmuch as the property which was sold 
at the Revenue sale in September 1888 was not an entire estate 
but only a share in an estate, the purchaser was not entitled to 
hold the property free of all incumbrances previously created 
thereon. As regards this argument, the appellants are met by 
the decision of this Court in the case of Makomed Nasim v. 
Kast Nath Ghose (1). In that case, upon a construction of the 
provisions of sections 70 and 71 of the Assam Land and Revenue 
Regulation it was held that the word “ property” in section 71 
includes not merely an entire estate but also a share in an entire 
estate, and that consequently a purchaser of a part of a per- 
manently settled estate is entitled to the benefit of section 71 of 
the Assam Land and Revenue Regulation quite as much asa 
purchaser of an entire estate. The correctness of this decision 
has not been questioned by the learned vakil for the appellants. 
We are, therefore, unable to accept his argument that the effect 
of the sale of 1888 was' to pass the property subject to all 
incumbrances. The first contention of the appellants must 
consequently fail, 


(1), (1898) I, L. R, 26 Calc. 194. 
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The second point taken by the learned vakil for the 
appellants is that the plaintiff is not entitled to annul an incum- 
brance in part. This argument is founded on the fact that the 
under-tenure which the plaintiff seeks to get rid of, existed not 
merely over the residuary estate which was sold at the Revenue 
sale of 1888 but also over the shares in respect of which separate 


'accounts had been previously opened and which were not sold at 


the Revenue sale of 1888. Weare of opinion that this conten- 
tion is not well-founded. The learned vakil for the appellants 
concedes that the under-tenure upon which the defendants rely 
is an incumbrance within the meaning of section 71 of the 
Assam Land and Revenue Regulation. Now if it is an incum- 
brance within the meaning of that section, if it is an incumbrance 
upon the residuary share which was sold in 1888, it cannot be 
successfully contended that it ceased to be an incumbrance upon 
the residuary share because it is also an incumbrance upon the 
other shares which were not sold in 1888. We are, therefore, of 
opinion that the plaintiff would be entitled to annul the incum- 
brance in so far as it affects the residuary share which was sold in 
1888. f 

The third contention which is advanced on behalf of the 
appellants is that the plaintiff does not occupy the same position 
as the purchaser at the sale of 1888. It is contended by the 
learned vakil for the appellants that the plaintiff cannot show 
that he has become entitled to the residuary share which was 
sold in 1888. We are of opinion that this contention is not 
maintainable. The residuary share, which was sold in 1888 and 
purchased by Dina Nath Das, was transferred by him to Abdul 
Halim and Abdul Baki ; subsequently there was a partition be- 
tween Abdul Halim, Abdul Baki and the other co-sharers in the 
parent estate excepting one. The result of this partition was 
that the plaintiff became entitled to the whole of the mouzah 
Mantal over which the incumbrance now sought to be annulled 
stands. We are of opinion that the correct view to take of the 
partition which was effected at the instance of the co-sharers 


` excepting one who was left out, is to vest in the plaintiff the 


3 annas odd gundas share which was purchased by Dina Nath 
Das at the sale of 1888. The effect also has been to vest in the 
plaintiff the shares which were not sold in 1888 excluding the 
share of the co-sharer who did not join in the private partition. 
The consequence is that the plaintiff now holds the 3 annas odd 
gundas share of this mouzah Mantal which was seld as the 
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residuary share in September 1888. The plaintiff, therefore, is 
entitled to urge that he enjoys the same rights as Dina Nath 
who purchased at the sale of 1888 and if Dina Nath was entitled 
under section 71 of the Assam Land and Revenue Regulation to 


.hold the share purchased by him free of all incumbrances, the 


plaintiff is equally entitled to contend that he has a right to hold 
the share of the mouzah Mantal now in his hands free of all 
incumbrances. 

The fourth point which is taken by the learned vakil for the 
appellants is that the partition upon which the plaintiff bases his 
title must be taken to be an incomplete partition, inasmuch as 
one of the co-sharers who had an 1 anna 15 gundas odd share 
in the entire parent estate did not consent to the partition pro- 
ceedings and that consequently the plaintiff has acquired no valid 
title on the basis of which he can succeed in this suit. We are 
of opinion that this contention also is not well-founded. It may 
be conceded that the effect of one of the co-sharers being left out 
would be that such co-sharer would not be bound by the partition 
^vhith has been effected by the others and he would be entitled to 
claim from each co-sharer a r'anna 15 gundas share in the property 
in his hands. But the only effect of that would be that the 


absent co-sharer who had been extluded would be entitled as, 


against the plaintiff to ask for I anna 15 gundas share of the 
mouzah Mantal. But that does not in any way affect the plain- 
tiff's title to the 3 annas 6 gundas share in the mouzah to which 
he has derived title through Dina Nath the purchaser at the 
Reveuue sale of 1888. We are of opinion that inspite of this 
defect in the partition proceeding by reason of the absence of 
one of the co-sharers, the plaintiff is entitled to a declaration 
that the under-tenure set up by the defendants extending over 
3 annas 6 gundas share of the mouzah in his hands has ceased 
to exist by the operation of section 71 of the Assam Land and 
Revenue Regulation. A point was sought to be raised before 
us as to whether or not under section 71 of of the Assam Land 
and Revenue Regulation when a property is sold,' the effect is 
to destroy all incumbrances previously created thereon or 
whether it is necessary on the part of the purchaser to take 
some steps to have the property freed from incumbrances. Re- 
liance was placed upon the decision of this Court in the case of 
Mafijuddin v. Korbad Ali Chowdhury (1) That was a case 


(1) (1903), I. L. R. 31 Cale, 393. 


-~ 


t4 
1 


Vor. III.] HIGH COURT. 


which turned upon the construction of the language of section 
37 of Act XI of 1859, which not only. provides that the pur- 
chaser of àn entire estate acquires the estate free from all in- 
cumbrances which may have been imposed upon it after the time 
of settlement, but also lays dówn that he is entitled to avoid and 
annul all under-tenures and forthwith to eject all under-tenants 
with certain exceptions. The language, however, of section 7I 
of the Assam Land and Revenue Regulation with which we 
have to deal is altogether different and it provides that property 
sold under section 70 shall be sold free of all incumbrances pre- 
viously created thereon. by any other person than the purchaser. 
We are of opinion that the effect of this is to entitle the 
purchaser to hold the property free of all incumbrances as soon 


as his purchase is completed ; it follows accordingly that Dina: 


Nath Das was entitled to hold the property free of all incum- 
brances, and the plaintiff as representing him, stands in: the 
same position. In this view of the matter no. question.of limita- 
tion arises, because admittedly the present suit was instituted 
within 12 years from date of the Revenue sale when the purchaser 
became entitled to hold the property free from all incumbrances. 
Allthe contentions advanced on behalf of the appellants 
consequently fail and the appeal must be dismisséd with costs. 
N. K. B. d Appeal dismissed. 


Before Mr. Fustice Rampini and Mr. Justice Mookerzee. 


NARENDRA KUMAR GHOSE AND OTHERS 
v. 
GORA CHAND JODDAR AND oTHERS.* 


Abwab—Puja Expenses —Road Cess, if abwab—Bengal Tenancy Act (VIII of 
1885) Seos 67, 178, (3) (h)}—Interest, at rates higher than 12 p. 0., contract 
to pay , if enforceable—Unoonscionable contract, 

. Puja kharach or expenses for a Puja, agreed to be paid in excess of the 
rent is an abwab and cannot be enforced. 

' Road Cess is not an imposition on the tenant by the landlord in addition 
to the rent buta tax imposed by Government and it does not come within the 
definition of an abwab contained in section 74 of the Bengal Tenanoy 
Act. 

A contract to pay more than the proportion payable by the tenant’ under 
the Road Oess Act is not illegal. 


* Appeal from Appellate Decree No. 557 of 1904, ngninst a decree of Babu 
Chandra Nath Ghose, Subordinate Judge, Khulna, dated 14th December 1908 
modifying that of Babu Ohuni Lal Bose, Munsiff, Khulna, dated 13th September 
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Surnomoyee Dabeo v, Purresh Narain Roy (1) and Ashutosh Dhar v. Amir 
Mollah (2) referred to. 

The provisions of section 178 (3) (h) are applicable to the case of a kabuliat 
executed after the passing of the Bengal Tenancy Act. 

Parties ought not to be allowed to nullify the effect of section 178, sub- 
section 8, Ol. (h) by contracting themselves out of the provisions of section 67 
of the Bengal Tenancy Act, which limits the interest to simple interest at 
12 per cent, per annum, by the device of making the rent payable otherwise 
than quarterly. 

A contract made after the passing of the Bengal Tenancy Act is not 
enforceable in so far ag it provides for payment of interest at rates higher than 
12 per cent, : 

Hemanta Kumari Debi v. Jagadindra Nath Roy (3) explained and distin- 
guished, 

Even if it were open to tho parties to contract themselves ont of the 
provisions of section 67 of the Bengal Tenanoy Act, a contract to pay intercst 
at the rate of 75 per cent, for arrears of rent payable for land for which arrears 
the landlord has good security in the holding, on which these arrears are a first 
charge and which he can recover in other ways, is an unconscionable one and 
is one which ought not to be enforced. 


Appeal by the Plaintiff, 

Suit for recovery of arrears of rent, Puja kharach, (expenses 
for the Puja) road-cess and interest. 

The facts of the case appear from the judgment. 

Babus Tara Kishore Chowdhury and Brojo Lal Chakravarti 
for the Appellant. 

Babu Surendra Nath Ghosal for the Respondent. 

. C. A. V. 

The judgment of the Court was as follows: 

This appeal arises out of a suit for rent. 

The Munsiff dismissed the suit as not maintainable. Both 
parties appealed. The Subordimate Judge held that the suit was 
maintainable and that the defendants were occupancy-raiyats. 
He disallowed the plaintiff's claim for puja Aharach, road-cess at 
one anna in the rupee and interest at 75 per cent. per annum, 
all which the defendant had agreed in his kabulyat to pay. 
The plaintiff appeals on the points of (1), puja kharach (2), road- 
cess and (3) interest. 

We agree with the Subordinate Judge in “holding that 
puja kharachis an abwab and cannot be allowed. It is obvious 
from the defendant's kabulyat itself that it is an abwab, because 
it is something agreed to be paid in excess of the rent. 


(1) (1878) Y. L. R. 4 Gale, 576. (2) (1900) 8 C. L. J. 887. 
(3) (1804) L L. R. 22 Cale, 214, 


on 
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The stipulation for the payment of road-cess at the rate of 
one anna on the rupee is of a different character. We do not 
think that road-cess comes within the definition of an abwab 
contained in section 74 of the Bengal Tenancy Act. It is not 
an imposition on the tenant by the landlord in addition to the 
rent, but a tax imposed by Government. Hence a contract to 
pay more than-the proportion payable by the tenant under the 
Road-cess Act is not illegal. We are fortified in this view by 
the cases of Surnomoyee Dabeev. Purreskh Narain Roy (1) and 
an unreported case, (2) S. A. No. 2403 of 1898, decided by 
Maclean C. J. and Banerjee and Stevens JJ. on the 28th May 
1900. : 

The appellant's contentions as to the interest are (a) that 
the contract was made before the Act came into operation, /b) 
that the rent was not payable quarterly but in five instalments 
and therefore under the Privy Council ruling in Hemanta Kumari 
Debi v. Jagadindra Nath Roy (3), the provisions of section 67 
do not apply. 

' We consider that as the kabuliat was executed on the 8th 


-May 1885, and the Bengal Tenancy Act was passed on the 14th 


March 1885, the provisions of sections 178(3), (4 j are applicable. 

As regards the argument that section 67 of the Bengal 
Tenancy Act does not apply, because the rent is not payable 
quarterly, we are of opinion, that the decision of the Judicial 
Committee relied upon by the appellants, does not support their 
contention. We find from an examination of the records of 
that case, that there the plaintiff sued to recover arrears of rent 
which had accrued partly before and" partly after the commence- 
ment of the Bengal Tenancy Act. He claimed interest at the 
rate of 12 per cent. per annum upon each instalment of rent, 
which he alleged, was payable monthly. There was no dispute 
that the rent was payable in monthly instalments and that the 
plaintiff was entitled to interest at the rate of 12 per cent per 
annum. The only dispute was, whether the interest was to run 
from the date of default in payment of each instalment, or 
whether it was to run fromthe end of the quarter in which a 
particular instalment fell due. The Court of first instance 
allowed interest from the date of default of each instalment. 
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had come into force, that as the plaintiff did not claim interest ` 
as due under any contract, his claim must be governed by 
section 67, and that under that section, he was “ not entitled to 
interest from the date of instalment but from the end of the 
quarter in which it fell due." The case then went on appeal to 
the Judicial Committee and the decision of the High Court 
upon this point was reversed. Their Lordships, however, did 
not hold that the whole of section 67 does not apply when the 
rent is not payable quarterly. This is clear from the following 
passage in the judgment. 

“It appears that there are some arrears which have become 
due since the Bengal Tenancy Act, 1885. The Subordinate 
Court held that interest was to be calculated monthly on the 
arrears ; but the High Court held that under the provisions of 
that Act, as regards arrears which became due after the Act 
came into force, the interest should be calculated quarterly. 
It appears to their Lordships that the High Court were wrong, 
and that the provision in section 67 of the Act on which they 
relied, only applies to cases, where the rent is payable quarterly. 
Here it is not disputed that the rent is payable monthly, and on 
rent in arrear, it appears to their Lordships, that interest ought 
to be calculated monthly.” It will be observed, that their 
Lordships did not rule, that the whole of section 67 is limited in 
its application to cases where the rent is payable quarterly, 
although we find that that is the form in which the decision of 
their Lordships is summarised in the head note of the case. 
It appears to us to be clear, that section 67 contains two distinct 
provisions, namely, one which fixes the rate of interest, and the 
other which defines the time from which the interest is to run. 
It is this second provision alone which was interpreted by their 
Lordships. We are unable to hold that their Lordships decided 
by implication any question as to the effect of the other 
provision of the section regarding which no question did or 
could arise in the suit before them. We are not prepared fo 
take any view which will nullify the effect of section 178, sub- 
section 3, Cl. h, and enable parties to contract themselves out of 
the provision in section 67 which limits the interest to simple 
interest at I2 per cent per annum, by the device of making the 
rent payable otherwise than quarterly. We must hold, accord- 
ingly, that as the contract in the present case was made 
after the passing of the Bengal Tenancy Act, it is not enforce- 
able, in so far as it provides for payment of interest at a rate 


. 


Vor. Iii.) miGH cotmt. 895 


higher than 12 per cent. We desire to add, however, that even CIVIL, 
if we considered that it was open to the parties to contract them- 1906. 
selves out of the provisions of section 67, the covenant for the pay- Narada Rims 
ment of interest at the rate agreed upon ought not to be enforced Ghose 


upon another ground. We consider that a contract to pay Gora Chand Joddar, 
interest at the rate of 75 per cent for arrears of rent payable - as 
for land, for which arrears the landlord has good security in the 
holding, on which those arrears are a first charge and which he 
can recover in other ways is an unconscionable one, and one 
which we should not allow to be enforced. The rate of interest 
stipulated for is in the circumstance excessive. : 
We, therefore, decree this appeal so far as the claim for road- 
cess is concerned. We dismiss it in other respects. Costs in 
proportion. 
B. M. Appeal allowed in part. 


PRIVY COUNCIL. 


Present: Zhe Earl of Halsbury (Lord Chancellor), Lord 
Macnaghten, Lord Davey, Lord James of Hereford, 
Lord Robertson and Str Arthur Wilson. 


[ON APPEAL FROM THE COURT OF THE AGENT TO THE GOVERNOR, 
.KATHIAWAR, AND FROM THE GOVERNOR IN COUNCIL 
oF Bomsay.] 
HEM CHAND DEV CHAND 


P. 0. 
1905. 


December, 18. 


v 


AZAM SAKAR LAL CHHOTAM LAL. 





TALUKA OF KOTDA-SANGHANI 
v 


E THE STATE OF GONDAL, : 


Privy Cowacil — Appeal —Jwrisdiotion — Kathiawar States—British India—Sore. 
reign Powers—Cowrts of Political Agents and Assistant Political Agents. 


Down to the year 1858, the East India Company exercised a delegated 
sovereignty over the territories under its government, with all the powers in 
connection with the external relation of those territories incidental to the 
exercise of that sovereignty, subject, of course, to such restrictions as were 
imposed by Oharter or by Statute. The sovereign power thus delegated to the 
Company could be exercised by it in India only through its agents and officers 
in the country. By the Government of India Act, 1868, the delegation of 
sovereign power to the Company was determined and it has since been exercised 
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directly on behalf of the Crown, in India, through the same authorities as 
before, in England through the Secretary of State Under the sovereign power 
thus delegated for so long to the Company and since 1858 exercised directly 


on behalf of ihe Crown, the British Empire in India has been built up. 
Under it new territories have been added to the actual dominions of the 


_Orown and under it many and various powers, rights and jurisdictions have 


been acquired and exercised over territories which yet remain outside the 
King's dominions. 

As to the rights and powers of control possessed and exercised over the 
Native States in India with the corresponding restrictions upon the indepen- 
dent action of those States, some, no doubt, are the necessary consequence 
of the suzerainty vested in the predominant power. But apart from the 
consequences flowing from this general souroe, rights of very varying kinds 
have been established in connection with several Btates, which have different 
historical origins. ` 

Such rights over foreign territory differ not only in origin butin kind and 
in degree in the cases of different States; so that in each instance in which 
the nature or extent of such rights becomes the subject of consideration, inquiry 
has to be made into the circumstances of the particular case. 

Syad Muhammed Yusufuddin v, The Queen Empress (1) referred to. 

Kathiawar, asa whole, is not within the King's dominions, Many and 
various as have been the forms of intervention by the British Indian powers 
in tho affairs of. Kathiawar and large as has been the political control exer- 
cised over that province, any assertion of territorial sovereignty has been 
always avoided, No legislative power over it has ever been claimed. The inter- 
vention has never been carried further than was judged necessary, in the 
emergency, for the maintenance of peace, good order and security. 

Damodar Gordhan v. Deoram Kanji (2) distinguished. 

If a Court administering justice on the King’s behalf, makes an order, 
judicial in its nature by which some one is unjustly and injuriously affected, 
the person aggrieved is not precluded from applying to the King in Council 
to redress his wrong merely by the fact that he is not the King’s subject. 

The jurisdiction exercised by the Court of the Assistant Political Agent 
and on appeal from him by the Political Agent in Kathiawar and by the 
Governor of Bombay in Council, is political and not judicial in character and 
hence no appeal lies to the King in Council. 


Appeal by the Plaintiff. 
Suit for declaration of rights and for injunction. . 


The facts of the case appear fully from the judgment of 
their Lordships. 


R. Haldane x. C. (with him J. W. McCarthy) for the 
Appellants in the two appeals. 

Cohen K. C. for the Respondent in the first appeal. 

Sir Edward Clarke x. C. (with him Birdwood) for the 
Respondent in the second appeal. i 


(1) (1897) 24 I. A, 137. (2) (1876) L. R. 1 A, C. 322. 
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Their. Lordships’ judgment was delivered by 

Sir Arthur Wilson.—The first of these appeals arises out of 
a suit instituted in the Court of the Assistant Political Agent of 
Sorath Prant in Kathiawar (the term Prant meaning an adminis- 
trative district). The grounds of the Plaintiff's claim, so far as 
it has now to be noticed, were that in February 1893 he had 
advanced money to the late Darbar Shri Vala Naja Mamaiya, a 
shareholder in the Chiefship or Talukdari of Jetpur Chital in 
Kathiawar, for the purpose of paying off debts due by the latter, 
who was a talukdar of the 6th class, and that the Plaintiff had 
acquired possession; that Vala Naja died in May 1901 ; and that 
the Plaintif's rights as mortgagee had been interfered with or 
threatened by the nominal Defendant as Manager for the sub- 
stantial Defendants, the successors of the deceased Chief. The 
"Plaintiff prayed for a declaration of his rights and an injunction. 
In effect, therefore, the suit was one to enforce a; mortgage made 
by a deceased Chief against his successors. The Assistant Political 
Agent dismissed the suit, basing his decision upon a notification 
of the Government of India, in the Foreign Department, of the 
22nd June 1900 which laid down, for the guidance of the Agency 
Courts in Kathiawar, the rule that :—" No suit shall lie against a 
tributary Chief or Talukdar ... . in respect of any debt contracted 
by the predecessor of such Chief or Talukdar or sub-sharer unless 
(a) the claim has been admitted by the tributary Chief or 
Talukdar or sub-sharer; or (b) the debt has received the written 
approval of the Political Agent." 

Against that decision the Plaintiff appealed to the Political 
Agent, who on the 22nd February "1902 dismissed the Appeal. 
On the 8th September 1902 the Political Agent dismissed another 
Appeal by the Plaintiff against an Order of the Assistant Political 
Agent awarding the Defendants possession of the property in 
dispute. By a third Order of the 22nd September 1902 the 

„Political Agent dismissed two applications of the Plaintiff, one for 
a certificate that the case fulfilled the conditions necessary to 
support an appeal to His Majesty in Council, the other for leave 
to bring such an appeal Against these three Orders of the 
Political Agent the present Appeal has been brought. 

The Plaintiff being dissatisfied with these Orders of the Politi- 
cal Agent, his ordinary and regular course would have been to 
appeal to the Governor of Bombay in Council.. But he made an 
application to His Majesty in Council for special leave to` appeal 
without going first to the Governor in Council, and in accordance 
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with their Lordships’ advice, His Majesty in Council granted 
special leave so to appeal, but with leave to the Secretary of State 
for India to intervene, and put in a case and appear ; in the result 
the India Office acted for the Respondent. _ The Appellant having 
been thus allowed to come before this Board without first going 
to Bombay, their Lordships think that the leave so given cannot 
have the effect of placing the Appellant in any better position 
than he would have been in if he had followed the usual course 
and had a decision against him by the Governor in Council. So 
that in this respect, the case stands on the same footing as the 
second of the present Appeals. 

The second Appeal arises out of a suit instituted by the 
Thakor of Kotda-Sangani (a Kathiawar State) in the Court of the 
Assistant Political Agent, Halar Prant, against the State of 
Gondal, a State of the first class, to redeem and recover possession 
of a village said to have been transferred by way of mortgage to 
the latter State by the former. The suit was dismissed by the 
first Court, and that dismissal was upheld by the Political Agent, 
Kathiawar. Upon appeal the Governor of Bombay in Council 
reversed that decision, and gave a decree for redemption. A 
further appeal was brought to the Secretary of State in Council 
who reversed the decision of the Governor in Council. 

After various proceedings before the tribunals in Kathiawar, 
in which the Plaintiff sought unsuccessfully to execute the decree 
of the Governor in Council, notwithstanding its having been 
reversed by the Secretary of State, he appealed to the Governor 
in Council, and asked him to order the „execution of his own 


decree. By an Order of the 14th January 1904 the Governor in 


Council refused the application. And against that Order the 
Plaintiff has brought the second of the present Appeals, having 
obtained special leave to do so, granted upon the same terms as 
the leave granted in the first case. . 

These two Appeals were heard together. The question 
common to both cases, and the only question which has been 
argued, is whether an appeal lies to His Majesty in Council. And 
the answer to that question depends mainly upon the true rela- 
tion of the Kathiawar States and their people to the British 
Crown, and upon the nature and character of the control exer- 
cised by the British Indian authorities over the administration of 


‘justice in those States, 


Prior to the year 1802 Kathiawar consisted of a large number 
of States, independent of one another, each governed by its own 
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Chief, but paying tribute in part to the Peshwa and in part to P. C. 
the Gaikwar of Baroda. It is necessary to review certain events 1905. 
that have occurred since that date, but they can be dealt with Bed 

: : SE . ; em Chand Dev 
very briefly ; the more so because Kathiawar in its relations with - Chand 

^t . x . . T. ' 
the British Indian Government has commonly been dealt with aS Azam Sakar Lal 
a whole ; and it may be so dealt with on the present occasion, for Chhotam Ial, 
the cases presented by the present Appellants do not depend Taluka of Kotda- 
upon any circumstances peculiar to the particular States which, Sangtani 
or whose rulers or people, are affected, or upon any consideration The State of Gondal, 
not applicable to the whole province. Sir Arthur Wilson. 


The time under consideration divides itself naturally into two — 
-periods, that of the Government of British India by the East 
India Company down to 1858, and that of the direct Government 
by the Crown after that date. 

'The legal and constitutional position of the Company during 
the former of these periods was established in a series of judicial 
decisions, and was finally and fully defined in Zhe Secretary 
of State in Council v. Kamachee Boye Sahaba (1). The 
. Company exercised a delegated sovereignty over the terri- 
tories under its government, with all the powers in connection 
with the external relations of those territories incidental to the 
exercise of that sovereignty, subject, of course, to such restric- 
tions as were imposed by Charter or by Statute. 

It is obvious that the sovereign power thus delegated to the 
Company could be exercised by it in India only through its 
agents and officers in the country. Before the Regulating Act 
of 1773 (13. Geo. IIL, c. 63) the three Presidencies in India 
were wholly independent of one another; in the government of 
each, and in the dealings of each with the Native States in its 
neighbourhood, the Company acted through its officers charged 
‘with the administration of that Presidency. By the Regulating 
Act the Governments of Madras and Bombay were placed under 
he superintendence and control of the Governor-General of . 
Bengal (since become Governor-General of India) and his Council, 
and close restrictions were placed upon their power of making 
war or peace or concluding treaties without the approval of the 
Central Government. Subsequent statutes expressed with greater 
clearness the subordination of the lesser governments, and repeated 
the restrictions upon the exercise by them of various sovereign 
- powers. Butsubject to that subordination and to those restrictions, 
those statutes never took away those powers, but, on the 

(1) (1869) 7 M. I. A. 476. 
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contrary, repeatedly recognised their existence. And accordingly 
in The East India Company v. Syed Ally (1) this Board 
held that a treaty entered into by the Government of Madras, 
after compliance with the statutory conditions, was a valid 
exercise of sovereignty. It is well to notice this point, 
because much that has now to be considered has to do with the 
action of the Government of Bombay. And as no question has 
been-raised as to the Bombay Government having at all times 
obtained all necessary sanction, the distinction between the two 
Governments need not be further noticed. 

By the Government of India Act, 1858, the delegation of 
sovereign power to the Company was determined, and it has 
since been exercised directly on behalf of the Crown, in India 
(speaking generally) through the same authorities as before, in 
England thyough the Secretary of State. 

Under the sovereign power thus delegated for so long to the 
Company, and since 1858 exercised directly on behalf of the 
Crown, the British Empire in India has been built up. Under it 
new territories have been added to the actualdominions of the 
Crown ; and under it many and various powers, rights and juris- 
dictions have been acquired and exercised over territories which 
yet remain outside the King’s dominions. Of the divers ways in 
which new lands have been brought under the King’s allegiance 
it is unnecessary here to speak. As to the rights and powers of 
control possessed and exercised over the Native States in India 
with the corresponding restrictions upon the independent action 
of those States, some, no doubt, are the necessary consequence of . 
the suzerainty vested in the predominant power. Thus, as is 
recited in 39 & 40 Vict. c. 46, the Indian States in alliance with 
the Crown, have “no connexions, engagements, or communica- 
tions with foreign powers.” But apart from and beyond the 
consequences, whatever they may be, flowing from this general 
source, rights of very varying kinds have been established ig 
connection with tbe severalStates. "They have different histori- 
cal origins. The Indian Foreign Jurisdiction and Extradition 
Act, XXI, of 1879 (following the language of the Imperial Act) 
recites that “by treaty, capitulation, agreement, grant, usage, 
sufferance, and other lawful means the Governor-General of India 
in Council has power and jurisdiction within divers places beyond 
the limits of British India." And that Act proceeded to regulate 
the exercise of that Jurisdiction so far as it was competent for the 

(1) (1827) 7 M. I. A. 665." 
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Indian legislature to do so, that is to say, so far as it affected p. 

persons for whom that legislature could make laws. The present — HX 

cases are outside the scope of that legislation. Hem Chand Dov 
Such rights over foreign territory differ not only in origin | Chand 


t. 
but in kind and in degree in the cases of different States ; so that dom der Tu 
i , otam : 
in each instance in which the nature or extent of such rights : 


becomes the subject of consideration, inquiry has to be made into eal oa 
the circumstances of the particular case. In accordance with v. 
this, in Muhammad Yusuf-ud-din's case, (i) in which the The State of Gondal. 
question was as to the nature and extent of the railway Str Arthur Wilson, 
jurisdiction vested in the British Indian authorities within the > 
dominions of the Nizam, the case was decided upon the construc- 
tion of the correspondence in which the cession of the jurisdic- 
tion was embodied. In the present cases the inquiry is as to the 
relation of the Kathiawar States and their people to British India, 
and the character of' the control exercised by the British Indian 
Governments over those States, and particularly with relation to 
the administration of justice. i 
It has already been said that, prior to 1802, the numerous 
States of Kathiawar were independent of one another, but paid 
tribute in part to the Peshwa and in part to the Gaikwar. By 
treaties of 1802 and 1817 the Peshwa’s rights were ceded to the 
East India Company. In 1820 the Gaikwar’s rights were ceded. 
What the nature of the power of the Peshwa and of the 
Gaikwar was, regarded as a matter of right, and what therefore 
they ceded to the East India Company, was the subject of fre- ' 
: quent and anxious inquiry on the part of the Board of Directors 
and the Government of Bombay, but no satisfactory result was 
ever arrived at ; and it would be almost hopeless at the present 
time to attempt to answer that question upon the basis of 
contemporary evidence. Perhaps the whole truth is told in a 
sentence of a despatch of the Court of Directors of the 8th 
November 1831 :—" It can scarcely be doubted, however, that the : 
rights of the Mahratta Governments were whatever they found it 
convenient to claim and had power to enforce." Their Lordships 
are happily not called upon to enter into any inquiry so difficult 
as this. The control of the British Indian Government over 
Kathiawar has been in operation without controversy for a very 
long series of years. And the nature aud character of that con- 
trol must be ascertained from the manner in which, and the 


(D) (1897) L. R. 24 I. A. 187. 
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P. C. principles upon which, it has, in fact, been exercised. The 
1905. ` history of this is, therefore, of primary importance. 

Hem Chand Dev In 1807, at a time when the rights of the Peshwa had been 

' Chand partially, but not completely ceded, and when those -of the 


Azam Sekar Lal Gaikwar were still in full force, Colonel Walker was sent to 
Chhotam Lal. Kathiawar for the purpose of putting an end, as far as might be 
Taluka of Kotda- possible, to the disorders prevailing in the province. In a later 
Sanghani despatch of the Court of Directors, of the 15th September 1824, . 
The State of Gondal, it is said: ‘The objects of the Company's interference in 
Bir Arthur Wilson, Kathiawar in 1807 were to induce the Chiefs to enter into a 
y — ` permanent engagement for. the payment of the claims of the 
Guicowar Government" (the Peshwa's tribute was at that time 
framed to the Gaikwar) “without the periodical Moolukgerry 
Circuit, which devastated the country in its progress and absorbed 
the tribute in its expense, and at the same time to obtain security . 
for the discontinuance 'of mutual aggression and predatory 
excursions. Colonel Walker brought about a settlement to 
which the Gaikwar’s Government and the Chiefs were parties, 
of which it is enough to say that it provided for a fixed tribute 
from each State, secured by a system of mutual guaránteés, ` 
that tribute to be received by the Company which should account 
to the Gaikwar for what was due to him, for the cessation of the 
. Mooluckgerry invasions, and for the maintenance of peace and 
order between the States thernselves. 
The next period which it is necessary to consider is 1819 and 
the few following years. The arrangements made by Colonel 
Walker for securing the tribute had not been completely suc- 
‘cessful. Two different officers were instructed to investigate the 
conditions of the problem. Amongst the subjects of inquiry 
prescribed one was: “In whom do the Chiefs of Kattywar 
conceive the sovereignty of their country to reside ; in the Chiefs 
themselves, the King of Delly, or the Governments to whom 
^ they pay tribute? " with a number of other inquiries bearing ort 
. the same question. Reports were received, the Government of 
Bombay expressed its views, and the subject came before the 
Court of Directors in 1824, who in the despatch to Bombay 
already referred to of the xsth September 1824, dealt thus with 
the subject: “In your 49th paragraph, Colonel Walker's opinion 
that the Chiefs were otherwise independent, though paying a 
forced tribute, is questioned, and an inquiry is intimated into 
the general rights of the British and Gaicowar Governments 
over the Chiefs of Kathiawar. . . . . Theright of preserv- 
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ing the peace of the country, which you assumed in paragraph SP.0. 
48, appears here to be questionable, and is made to rest on 1905. 
questionable precedents. If Colonel Walker acted on a supposed yv 

| i - Hem Chand De 
right he did not thereby make it a real one. But it is at least hand d 


doubtful if the Maratha Governments in point of fact ever Asam Sekar Tal 
claimed more than tribute. There is no evidence that they ever _ Chhotam Lal. 
‘interfered to maintain the peace of the country, or that they “Taluka of ] of Kotda- 
ever sequestrated talooks for means of tribute. The proposed Benghant 
‘inquiry must, therefore, resolve itself into this, whether we have The Statec of Gondal, 
' derived from them the right of doing the same precise things — Sir Arthur Wilson. 
which they did and nothing more, or the right of directing the S l 
same general power to different P objects according to the 
-difference of our policy.” 
In 1825 further difficulties had arisen, which the Government 

.of Bombay dealt with as best it could ; and on the 23rd Novem- 
ber.1825 the Government addressed to the Court of Directors, - 
a letter in which the constitutional position of Kathiawar was very 
cautiously dealt with. The reply to this and other letters was 
contained in a despatch of the Court of Directors of the zoth 
July 1830, in which they said: “All the rights which we possess 
in Kattywar were acquired from the Peshwa and the Guicawar, 
from the former by conquest, from the latter by mutual arrange- 
ments. These rights we considered as limited to the exaction 
of a tribute with the power of taking such measures as might 
be essential to the security of that tribute. Béyond this we did > 
not propose to interfere, and we determined to treat the Katty- 
war tributaries as independent chieftains entitled to the uncon- 
trolled exercise of the power of the Government within their own 
territories, and subject only to the obligation of not molesting 
our € djects, our allies, or one-another, and of paying the stipulated 
tribute to the Guicawar and to ourselves.” 

By the year 1830 it was found that disorders still prevailed 
in Kathiawar, due apparently to the weakness of some of the . 
Chiefs. And the Bombay Government instructed the Political 
Commissioner to visit Kathiawar twice annually, and try persons 
guilty of capital crimes in the territories of those petty States 
whose Chiefs might be too weak to punish them. The Court of 
Directors in 1834 approved this plan, adding: “We are glad to 
find that it has the complete concurrence of the Chiefs themselves.” 

In 1847 it appears that questions arose as to whether offences 
committed in Kathiawar by sepoys in thé Company’s service, 
and by camp-followers, were to be tried by Court-martial as 
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DB. 0. offences committed in foreign territory, and the decision of the 
31905. Bombay Government was in the affirmative. 

“Hem Chand Dey In a despatch of the 31st March 1858, the Court of Directors, 

Chand referring to an opinion expressed by the then Resident of Baroda, 

: Asam Salar Ia) said: “We cannot dismiss the correspondence which has arisen 

Clihotam Lal. out of these questions of jurisdiction without expressing our 


“Taluka of Kotda- surprise that an officer in the high political position occupied " 
7 pia as _ (by the officer in question) “should have declared his opinion 
` The'State of Gondal, -that the whole province of Kathiawar, with the exception of 
“Sih Arta Tisi the districts of the Gaekwar, is British territory, and its inhabi- 
xx tants, British subjects." 

In and before the year 1863 a further re-organisation was 
found to be necessary, and, as might be expected, the question , 

as to the status of Kathiawar again arose. In 1863 the Members 

of the Bombay Government, in carefully-reasoned Minutes, 

" maintained the proposition that Kathiawar was British territory. 

The Government of India did not endorse this view, but in à 

S despatch of the 14th April 1864 to the Secretary of State, while 

discussing the proposed new arrangements, they said: “The 

z ‘next question refers to the law and the system which should be 
‘applied to Kathiawar. For the due solution of this question' it 

is necessary first to decide whether Kathiawar is foreign or 

-British territory ; and until we receive an expression of.the views 

-of Her Majesty’s Government on the question discussed in our 

separate despatch, the law as at present in force must remain.” 

-On the point thus submitted the reply of the Secretary of 

State, in a despatch of the 31st August 1864, was this: "I have 

‘read with interest and attention all the arguments which have 

been adduced on either side by the. several Members of the 

Government of India and of Bombay. It is not necessary that 

I should examine in detail these conflicting arguments, or record 

an opinion with respect to their relative weight. It is sufficient to 

a say that the Chiefs of Kathiawar have received formal assurances 

from the British Government that their rights will be respected, 

and that the Home Government of India, so lately as 1858, 

repudiated the opinion that the Province of Kathiawar was 

British territory, or its inhabitants British subject.” The arrange- 

ments then made will be considered later. 

During the period which has hitherto been under considera- 

tion, and in subsequent years, the political control exercised over 

Kathiawar has been‘ very complete, but it has been exercised in 

different degrees in different classes of Kathiawar States. The 
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question of judicial administration will be :morẹ fully considered P. 0. 
hereafter; at present it may be convenient first to notice a few 1905, 
~~ 

other points. Hem Chand Dev 
It has never been claimed that British Indian bows as such, Chand 


is operative in Kathiawar; nor, on the other hand, have the _ Aram Bakar Lal 
Kathiawar States been included in the Scheduled Districts Act,  .Cbhotam Lal. 
XIV of 1874, which enumerates certain of the districts forming Taluka of of Kotda- 
part of British India, but to which the general law is not. i-e 
necessarily to apply. The British Indian Legislature has never The Stato: of Gondal 


purported to legislate directly for Kathiawar or its inhabitants; Sir Arthur Wilson, 
but, on the contrary, in the Indian Act, XX of 1876, it is ex- SE 
pressly recited, with regard to an important territory in Kathiawar, 

that “the British Government have exercised certain powers of 

government over the said territory, but such territory has never 

been treated as being British territory, nor as having been vested 

in the East India Company nor in Her Majesty the Queen of 

of Great Britain and Ireland and Empress of India, and the said 

Kathiawar villages have consequently never been subject to the 

laws in force in the Presidency of Bombay.” The Chiefs, at 

least in the larger States, have exercised the power of making 

laws for their own subjects. The police administration has been 

in their hands. The general revenues have been received and 

applied by the Chiefs, and it appears from a work of high author- 

ity (6 Aitcheson, pp. 191 sgg.,) that in many cases the revenue 

is a sum many times as great as the tribute. 

As to the course pursued with regard to judicial administra- 
tion it has already been stated that under the arrangement sanc- 
tioned by the Court of Directors in 1834, authority was given to 
the Political Commissioner to try persons guilty of capital crimes 
committed in States whose Chiefs were too weak to punish them. 
It may be added that under that scheme sentences passed by the 
Political Commissioner were subject to the approval of the Bom- ` 
hay Government. : 

- In all subsequent arrangements, the first thing to be noticed 
is, that they were all carried out, not by any legislative action, 
but by orders or resolutions of the Executive Government, a 
course of proceeding which was appropriate if Kathiawar was 
foreign territory, but quite irregular if it formed part of the 
dominions of the Crown. 

A fairly complete organisation of the Province was carried 
out in 1863. The general nature of that settlement is very con- 
cisely described in 6 Aitcheson, p. 183: “The Administration 
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was re-organised by arranging in seven classes all the Chiefs in 
Kathiawar, and defining their powers and the extent of their 
jurisdiction. The country was divided into four districts, or 
‘Prants,’ corresponding to the ancient divisions of Kathiawar, 
and European officers were appointed to those districts to-super- 
intend the administration generally, and more particularly to try 
inter-jurisdictional cases and offenders who had no known Chief, 
or who were under such petty landholders as might be unable to 
bring them to trial." : 
Under the arrangement then made, modified as it has been 
in some respects by subsequent orders, the Chiefs of the first 
class, who are not many in number but who rule over wide areas, 
can try any person except a British subject, even for a capital 
offence, without any permission from the Political Agent, and 
their civil jurisdiction is unlimited. The jurisdiction of the 
Chiefs in the second class, who also rule wide areas, is very nearly ` 
the same as that of those in the first. The Chiefs in the third 
and the fourth classes have still very wide powers. These are 
much less in the following classes, down to the seventh in which 
the Chiefs have very trifling criminal and no civil jurisdiction. 
In the cases which fall within the power of the Chiefs their deci- 
sion is final, and no judicial appeal lies to any British authority. 
British officers have been appointed to deal with the classes 
of cases withdrawn from the jurisdiction of the Chiefs themselves. 
Those officers and their tribunals are of three classes: (1) Subor- 
dinate Courts—which need not be further noticed in dealing with 
these Appeals; (2) Assistant Political Agents! Courts P (3) The' 
Court of the Political Agent. To the latter officer is attached a 
Judicial Assistant, whose Court forms part of that of his chief. 
The titles of the Political Agent and of the Assistant Political 
Agents have now been altered ; but the change appears to have 
been only one of name, and need not be further noticed. The 
Assistant Political Agents have jurisdiction in all classes of Cases; 
but an appeal lies to the Political Agent, who, according to 
circumstances, hears it himself or refers it to his Judicial Assist- 
tant. - 
The cases that come before the Assistant Political Agents, 
and on appeal from them before the Political Agent, are divided 
into two classes, political and civil. This division has long been 
maintained. Itis clearly recognised in Rules laid down by the 
Governor in Council in 1874 and in 1883. A fresh set of Rules 
was issued in 1902 in which express instructions are laid down as 
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to what cases should be regarded as political. In this the Rules 
seem, on the face of them, to go beyond their predecessors. But 
in the despatch of the 8th August 1902, which communicated 


the new Rules to the Secretary of State, the Government of 


Bombay said: ‘The Rules are simply an issue in authoritative 


form of existing orders, and contain no new matter" 


certain points not now material. 


except 


What is laid down in the Rules of 1902 is as follows :— 
“9, The following suits should ordinarily be considered political :— 
- (i) Suits to which a Chief of any of the first four classes is a party. 


(ii) Cases affecting the interest of the tributary Chiefs, of whatever 
class, in regard to sovereign rights, jurisdiction, tribute or allied 
payments, maintenance to members of the Chicf’s family, compen- 
sation for injury done by outlaws or highway robbers, territory, 


boundaries, political status or prerogative. 


JDioplanation.—Claims for inheritance or partition of estates in 
the families of Ohlefs below the fourth class should ordinarily be 
heard as civil suits, but this does not include cases which raise the 
issue of a right of succession to a Chiefship to which jurisdictionary 
powers are attached, or an issue of an inheritance to, or partition 
of, any estates in which a jurisdictional Chief or tribute-paying 


i 


A Talukdar has an interest direct or indirect,” ~ 


In political cases the Political Agent hears the appeals him- 
self. He is to regard his function as ‘ diplomatic or controlling,” 
and to dispose of the cases “as he thinks proper.” Civil appeals 


he is ordinarily to refer to the Judicial Assistant. 


Of the two Appeals now before their Lordships, the first 
arises out of a case classed as civil, the second out of one classed 


as political. 


From the Court of the Political Agent appeals lie, subject to 
certain rules, to the Governor of Bombay in Council. And since 
as far back as their Lordships have been able to trace the matter, 
a further appeal has been entertained by the Secretary of State 


in Council. 


A The first ground upon which it was sought to maintain the 
competence of the present Appeals was that the province of 
Kathiawar is British Indian territory, and its people within the 
King’s allegiance, and that an appeal lies from the Courts of that 
province, and from those within the King’s Dominions, who hear 
appeals from that province, as from other Courts within British 


territory. 


In support of this contention reliance was placed, first 
upon the case of Damodhar Gordhan v. Deoram Kanji (1), 


(1) (1876) L, R. 1 A. C. 832., I. L. B. 1 Bom. 867, 
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the judgment in which was said to suggest an opinion that 
Kathiawar was British territory. It is true that there are passages 
in that.judgment which may fairly be cited as favourable to the 
contention of the Appellants. But in that case the question did 
not arise for decision, and their Lordships neither decided it nor 
expressed any opinion upon it. Nor were the materials for a 
decision which are now before their Lordships then before this 
Board. That case, too, was one between private persons, in 
which the Secretary of State was not represented. Reliance was 
further placed upon opinions expressed by persons of high author- 
ity to the effect that Kathiawar was British territory. But the 
opinions so expressed were overruled by higher authority. Stress 
was laid lastly upon the great extent of the control exercised by 
the British Indian Governments over the administration of the 
Kathiawar territories, which it was argued amounted to an actual 
assumption of sovereignty. 

On the other hand there are the repeated declarations by the . 
Court of Directors and of the Secretary of State that Kathiawar 
is not within the Dominions of the Crown. Those declarations 
were no mere expressions of opinion. They were rulings by 
those who were for the time being entitled to speak on behalf of 
the sovereign power, and rulings intended to govern the action of 
the authorities in India, by determining the principle upon which 
they were to act in dealing with Kathiawar. 

Those rulings have in fact been acted on. Many and various 
as have been the forms of intervention by the British Indian 
powers in the affairs of Kathiawar, and large as has been the 
political control exercised over the province, any assertion of 
territorial sovereignty has been avoided. No legislative power 
over it has ever been claimed. The intervention has never been 
carried further than was judged necessary, in the emergency, for 
the maintenance of peace, good order, and security. The posi- 
tion of the Chiefs has always been respected ; and, at least in the, 
case of the more important among them, many of the functions 
commonly regarded as attributes of sovereignty have been pre- 
served to them. The form adopted in establishing and regulating 
tribunals in the province has been that which was regular and 
appropriate if it was not British territory, but quite irregular and 
inapplicable if itwas. And in the first of the Appeals now before 
their Lordships, Counsel for the Secretary of State disclaimed the 
view that Kathiawar is within the King’s dominions, and main- 
tained that it is not so. 
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Their Lordships are of opinion that Kathiawar is not, asa 
whole, within the King’s dominions, and it has not been shown, 
or indeed contended, that the particular territories out of which 
these Appeals arise are in a different position in this respect from 
the province generally. The first ground, therefore, upon which 
“it has been sought to sustain these Appeals fails. 

The second ground upon which it was sought to base the 
competency of these Appeals was that, assuming Kathiawar not 
to be a part of the King's dominions, still the Courts of the 
Assistant Political Agents, that of the Political Agent, and that 
of the Governor in Council, are all the King’s Courts, and that 
the decisions of those tribunals in the present cases were judicial 
decisions by those Courts, and therefore subject to review by His 
Majesty in Council. 

Inthe Court of the Political Agent this contention was 
disposed of in the first of the present cases upon the short 
ground that the Appellant is not a British subject, and that 
the right of appeal to the King in Council “is a birthright and 
appertains only to British subjects, unless specially conferred by 
legislative enactment.” Their Lordships are unable to concur 
in the view thus expressed. They think that if a Court, adminis- 
tering justice on the King's behalf, makes an order, judicial in 
its nature, by which some one is unjustly and injuriously affected, 
the person aggrieved is not precluded from applying to the King 
in Council to redress his wrong merely by the fact that he is not 
the King's subject. l 

The real question is whether in cases like those now before 

. their Lordships the action of the tribunals in Kathiawar, and of 

the Governor in Council on appeal from those tribunals, is 
properly to be regarded as judicial or as political. And at this 
point a distinction arises between* the two cases under appeal; 
because the first of them has been disposed of as a civil, the 
second as a political, case. 

As to the cases classed as political, their Lordships think 
there is no room for doubt. The Rules issued from time to. time 
for the guidance of the political Agent treat the disposal of such 
cases as falling within his “ diplomatic or controlling function, ” 
and direct him to dispose of them "as he thinks proper.” And 
all the other provisions relating to such cases indicate purely 
political and not judicial action. 

` "The question relating to cases classed as civil gives rise to 
more difficulty, but, upon the whole, their Lordships are of 
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opinion that no substantial, distinction can be drawn for the 
present purpose between the two kinds of cases. 

There is not necessarily any inherent distinction between 
the nature of political cases and of those treated as civil. It 
depends in some cases solely upon who are parties to the suit. 
The two cases now before their Lordships illustrate this. The 
first of them was a suit brought to enforce a mortgage, the 
second was a suit to redeem a mortgage, yet one of the cases is 
civil and the other political, because in the latter a talukdar 
above the fourth class is a party. ^ ~ 

The political Agent is empowered to transfer political cases 
to the civil class, and dispose of them as such, and this power he 
is encouraged, and indeed directed to exercise freely. 

The instructions from time to time issued by Government as 
to the disposal of cases suggests strongly that .the exercise -of 
jurisdiction both by the political Agent, and by the Courts 
below him, is to be guided by policy rather than by strict law. : 


. This is illustrated by the notification of Government of the 22nd 


June 1900 already referred to, on the strength of which the first 
of the present cases (a civil case) was, decided. That notification 
appears to follow upon a series of earlier instructions substantially 
to the same effect. It lays down that “no suit shall lie against 
a tributary Chief or Talukdar, or against any sub-sharer of a 
tributary Chief or Talukdar, in respect of any debt contracted 
by the predecessor of such Chief, or Talukdar, or sub-sharer — 
unless” one .or other of two conditions is complied with, one of 
which conditions is the approval of the Political Agent. In the 
‘grounds of appeal before their Lordships questions are raised as 
to the construction and effect of the notification just cited. But 
quite irrespective of those questions, there is no doubt as to its 
validity as a direction by the Executive Government to its own 
political officers in a Foreign State, and it may be used as an 
example of the kind of rules by which the exercise of jurisdiction 
is to-be governed. 

The appeal from the Kathiawar Courts to the Governor of 
Bombay in Council might perhaps be ‘regarded as a neutral 


` circumstance. But the mode in which such Appeals have been 


disposed of has been political rather than judicial. That disposal 
is described in a Minute (dated the 11th October 1877) of the. 
then Governor of Bombay, as being done in the Political 
Department of the Government itself ; that is by the Secretary 


to Government in that Department under the responsible 


< 
č 
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supervisions of the Member of Councilto whom . . . the 
, Political business is assigned.” i 
-The further Appeal to the Secretary of State in Council is 
a fact of clearer impòrt. In Lord Salisbury’s despatch of the 
23rd March 1876, the practice of such appeals is dealt with as 
a thing at that date already fully established, and it continues to 
_ the present day in civil as well as in political cases. This system 
of Appeal to the Secretary of State affords strong evidence that 
the intention of Government is and always has been that the 
jurisdiction exercised in connection with Kathiawar should be 
political and not judicial in its character. ` 

What occurred in and after 1876 points to the same conclu- 
sion. In the despatch of the 23rd March in that year, already 
referred to, the Secretary of State, Lord Salisbury, suggested 
that an Act should be passed, general in character but intended 
specially for the case of Kathiawar, enabling the Governor in 
Council, when dealing with Appeals, to refer any state of facts 
or law to the High Court for its opinion. The Bombay Govern- 
ment opposed the suggestion, and in an official letter of the 
22nd August 1878 stated their grounds of objection. After 
distinguishing between "a system of government according to 
the will of the ruler," and "a system of government according 
tolaw," it was said : * The cases which come before this Govern- 
. ment for adjudication are cases which have arisen in States 
"still administered on the former principle. Such cases can only 
be justly disposed of on principles of equity in the fullest sense 
of the term, and not in the circumscribed sense which is familiar 
to the practice of the High Courts ; and sometimes consideration 
must be given to the political expediency which underlies the 
relation in which the Government stands to the protected States.” 
The objections so stated prevailed.: In 1879 Lord Cranbrook 


renewed the suggestion of his predecessor, but effect has never. 


been given to it. 
Their Lordships will humbly advise His Majésty that each of 
these Appeals should be dismissed. 
There will be no order as to the costs'of these AE 
M. K. M. S . Appeals dismissed. 
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CRIMINAL REVISION. 


Before Mr. Justice Harington, Mr. Justice Brett and 
Mr. Justice Stephen. 


ABDUL MAJID 
v. 


.THE KING EMPEROR”? 


Oriminal Procedure Code (Act V of 1898), Seos. 233, 239 and 537 —Indian Penal 
Code (Act XLV of 1860), Seo, 411—Saparate retainers by separate persons 
at different places—Joint trial—lUegality and not mere irregularity, 


Per Harington and Stephen JJ. (Brett J. oontra ),—Separate retainers 
by separate persons, of separate articles, at different places, although the articles 
may have been the proceeds of one dacolty, cannot be said to be in the course 
of the same transaction. Persons charged with such retention cannot be tried 
jointly. Sec. 537 of the Criminal Procedure Code does not apply to such a case, 

Subrahmania Ayyar v. The King Emperor (1) followed. 

Application for revision of an order passed by the Sessions 


Judge affirming the conviction and sentence under See. 411, 


‘Indian Penal Code passed upon the petitioner by the Deputy 


Magistrate. 

The Rule was issued by Woodroffe and Mookerjee JJ., and . 
was heard by Brett and Stephen JJ., who having disagreed, the 
matter was referred to Harington J. 

Babus Sharat Chandra Roy Chowdhury and Upendra Lal 
-Gupta Roy for the Petitioner. 

Babu Srish Chandra Chowdhury for the Crown. 


The following judgments were delivered by the Court :— 


Harington J.—In this a Rule has been granted calling 
upon the District Magistrate to shew cause why the convictiop 
and sentence passed on Abdul Majid should not be set aside, 
and why he should not be re-tried. The Rule does not state 
the grounds on which it was granted but the ground argued is 
that the joint trial of the petitioner and the other prisoners was 
illegal under section 233 of the Code of Criminal Procedure. 


* Criminal Revision No. 1050 of 1905 against an order of W. B. Brown, 
Esq., Bessions Judge of Tipperah, dated the 25th September 1905, affirming that 
of Babu Akshay Kumar Sen, Deputy Magistrate of Comilla, dated the 5th. 
September 1905. 


^ 


(1) (1901) I. L. R. 25 Mad. 61. 
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Onthe Rule coming up for hearing the learned’ Judges 
of the Criminal Bench differed in opinion. The case has accord- 
ingly been re-argued before me. 

The petitioner, Abdul Majid was tried with Sayad Ali, 
Safar Ali, Abdul Aziz and Umedanessa : the charge against him 
was “That you on or about the 19th day of July 1905 at 
Muradpur in Comilla town dishonestly did retain stolen property, 
to wit, one silk sari and one Benares sari, the property of 
Chandra Kumar Dutta knowing or having reason to believe the 
same to be stolen property and thereby,committed an offence 
under section 411 of the Indian Penal Code—the charge against 
Abdul Aziz was in the same terms omitting the words “ one silk 
sari"—that against Sayad Ali was similarly framed, but charged 
the dishonest retainer as being at Bhat Keshar in Thannah 
Kotwali ; and the property retained, one mirror, the property 
of Chandra Kumar Dutta and one waistcoat, the property of 


,Binode Chandra Sen. 


Safar Ali was similarly charged with dishonestly retaining a 
sari, the property of Chandra Kumar Dutta at Tetara in 
"'ThaeZah Kotawali:—Umedanessa with dishonestly retaining 
possession of one urant, the property of Chandra Kumar Dutta 
at Sabhapur in Commilla town. All the prisoners were convicted : 
Abdul Majid, Sayad Ali and Safar Ali, were sentenced under 


section 411, Indian Penal Code to 18 months’ rigorous imprison- 


ment each, Abdul Aziz to 9 months’ rigorous imprisonment 
and Umedanessa was fined. The convictions and sentences wers 
except that of Abdul Aziz, confirmed on appeal. 

The property which the various prisoners were charged with 
retaining was all the proceeds of one burglary which was com- 
mitted at the house of Chandra Kumar Dutta on the night of 
the 4th of June. Abdul Majid prisoner and another man offered 
to recover the stolen property and did in fact restore the’ 
prosecutor one sari for which they got Rs. 5 and they extractéd 


. diverse other sums of money to enable them to catch the thieves 


and recover the proceeds of the robbery. 

As they failed either to restore the property or to — the 
thieves, information was given to the police. On July rgth 
the houses of the prisoners were searched, and the various articles 
which they are charged with having dishonestly retained were 


found in the different houses, and were identified by the Brosecanur i 


as his. 
In support of the Rule it is SNR that each charge. discloses 
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CRIMINAL.” a different offence by each prisoner although the date is the same 
1906. on which the offences are alleged to have been committed, each 
Abdal Maji 5 prisoner (excepting Abdul Aziz) is charged with having dishonestly 


retained property different from that retained by Abdul Majid, 

at a place different from that in which Abdul Majid retained 

Haringtow J. stolen property. The charges, therefore, must be tried separately 
eae under section 233, Code of Criminal Procedure. 

For the Crown it is contended that the offences were com- 
mitted in the same’ transaction and as the case falls under 
section 239, the joint trial is not illegal. The facts which are 
relied on as showing that the offences were all part of the same 
transaction are, (a /, that the stolen property was the proceeds of 

. one theft, /5/ that Abdul Majid was acting as agent for the 
thieves and had stated that he could not remove the property 
without their assistance and they could not remove it without 
his. It was also contended that inasmuch as all the prisoners 
might have been indicted and tried jointly for stealing the’ 
articles which were found in their possession, they are not 
prejudiced by being jointly tried on the several charges of 
retaining the different stolen articles and that, therefore, if the 
trial is not in accordance with section 239, section 537 would 
apply. 

In my opinion, the petitioner's argument must prevail, 

Prima facie it is illegal to try at one~trial a charge against 
Abdul. Majid of idishonestly retaining at Muradpur a silk sari 
belonging to Chandra Kumar Dutta and a charge against Sayad 
Ali of dishonestly retaining at Bhat Keshwari in Thannah 
Kotwali a mirror belonging to Chandra Kumar Dutta, and a 
waistcoat belonging to Binode Chandra Sen. It is one offence, 
if one person retains a stolen sarf at one place, and quite a 
distinct offence if another person retains a stolen mirror at 
another place and I confess I find it difficult to see how separate 

A retainers, by separate persons, of separate articles, at different 
places could be in the course of the same transaction. . 

No doubt several persons may retain the proceeds of a 
tobbery under their’ joint control and may jointly retain the 
whole proceeds, though they might deposit different articles in 
different places and might be jointly charged with retaining the 
whole: but that is not the case. They are not charged with 
retaining the whole, but each prisoner is charged with a separate 


offence and each offence must, under section 233, Le. tried 
separately. 


t. 
The King Emperor. 
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It has beet pressed in argument that because the prisoners 
might have béen jointly indicted for the robbery or might have 
been jointly indicted for dishonestly retaining the whole proceeds 
they cannot have been prejudiced by being jointly tried on 
separate charges for separate offences and, therefore, section 537 


applies. As to this, the Privy Council have held that section 5 37 . 


does not apply in a case where a man is tried on several charges 
together in breach of section 233, although such a trial, under 
the practice obtaining in England of joining several misdemeanors 
in one indictment, need not be necessarily unfair to the 
prisoner. This decision would, I think, apply with greater force 
to the joint trial of several persons on several charges, which 
could not have been held under the English practice. 

And I do not agree with the proposition that the petitioner 
cannot have been prejudiced because he might have been tried 
jointly with the other prisoners on.another charge. Had he been 
tried jointly with the others on a charge of theft he might have 
been able to rebut the presumption to be drawn from recent 
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possession of stolen property by shewing that he was at some . 


other place when the robbery was committed: had he been 


tried jointly with the other petitioners on a charge of retaining 


the whole of the stolen property on shewing that there was no - 


joint retainer he might have claimed to be charged and tried 
separately, in which case he could have called the other prisoners 
as witnesses if he so desired. i 

For these reasons the Rule must be made absolute. 

Brett J.—The petitioner Abdul Majid was tried with four 
others before the Deputy Magistrate of Tipperah in one trial on 
charges under Sec. 411, I. PÌC. All five were convicted. Abdul 
Majid, Sayad Ali, and Safar Ali, were sentenced under Sec. 411, 
I. P. C., to rigorous imprisonment for 18 months each, Abdul 
Aziz was sentenced under the same section to 9 months’ rigorous 
imprisonment, arid the fifth accused Umedannessa who was in a 
critical state of health was sentenced under the same section to 
a fine of Rs. 2 or in default to imprisonment till the rising of the 
Court. On the 4th June 1905, a burglary was committed in the 
house of Babu Chandra Kumar Dutt in the town of Comillah 
and property worth Rs. 600 was stolen. Information was given 
di the police and after inquiry had been made and no clue ob- 
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through his servants and received information from’ Altab Ali, one 
of his peons, that Abinash Doctor and the accused Abdul Majid 
would try to find the stolen property if they were paid Rs. 25. 
The complainant sent for them and offered to pay them Rs. 50 as 


'a reward if they would recover the stolen property for him. 


Some few days afterwards the accused Abdul Majid brought a 
Benares sari to the complainant, which complainant recognized 
as his, and as one of the articles whicH had been stolen from his 
house. The accused Abdul Majid demanded Rs. 5 from com- 
plainant for it. Complainant paid the sum, and kept the sari. 
It was Exh. x, in the trial. There was another interview between 
complainant and Abinash Doctor and Abdul Majid the next day, 
at a place near the house of one Grish Chandra Sen, and the two 
persons told the complainant that he must give them Rs. 2 in 
order to enable them to buy liquor and make the thieves drunk, 
so that from them in that condition they might obtain some clue 
to the stolen property. The complainant gave them Rs. 2. N ext 
day, Abdul Majid came back and demanded Rs. 2 more, saying 
one of the rupees which complainant had given him was bad and 
that he had spent Rs. 3-on the liquor. The complainant gave 
him Rs. 2. Other negotiations were afterwards carried on 
between complainant and the same persons for the recovery of 
his property which ended in their saying that the thieves wanted 
Rs. 70 for the things and on complainant’s agreeing to pay Rs. 60 
and in fact paying over Rs. 12 to the accused Abdul Majid. No 
other property was restored to complainant however, and on the 
toth July complainant told a Sub-Inspector of Police, Rajani 


Babu, all that he had done, apparently they laid a trap to catch : 


the thieves and complainant paid Rs. 18 more to Abdul Majid and 
Abinash Doctor. The trap failed and the Sub- -Inspector then 


proceeded on the 19th July to search the houses of different: 


persons, including the houses of the five accused. In the houses 
of all, various articles were discovered, which were all identified 
by the complainant as his property, and part of that which had 
been stolen from his house at the time of the burglàry. 

The Magistrate who tried the case was satisfied on the evi- 


dence that the property identified by the complainant was in fag"? 


his property, and that each and all of the accused were in dis- 
honest possession of it. Each accused appears to have claimed 
the property as his own, but their evidence was disbelieved. The 
accused being then found in possession of stolen property shortly 
-after the theft and having failed’ satisfactorily to explain how the 


a 
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property came fo their possession, the Deputy Magistrate drew 
the presumption which under Sec. 114 of the Evidence Act he 
was justified in drawing, that each and all of them were in posses- 
sion of the property, or received the property, knowing it to be 
stolen, and convicted them under Sec. 411, I. P. C. and sentenced 
them as noted above. The convictions and sentences have been 
confirmed on appeal by the Sessions Judge of Tipperah on the 
25th September 1905 on all the accused except Abdul Aziz and 
on the 2nd November the petitioner Abdul Majid obtained a 
Rule from this Court on the District Magistrate of Tipperah to 
show cause why the conviction and sentence passed on him should 
not be set aside and he should not be retried. The ground on 
which the Rule was granted appears to have been that the trial 
of the petitioner jointly with the other accused persons was illegal, 
as they were not accused of having committed the same offences 
but of different offences in respect of different articles committed 
at different times and not forming part of the same transaction. 
The trial was, therefore, in contravention of the provisions of 
Sec. 233, Cr. P. C. and the case did not fall within the provisions 
of Secs. 235 or 239, Cr. P. C. It does not appear to have been 
even suggested seriously that the accused were prejudiced by 
being tried together, but on the authority of the decision of the 
Privy Council in the case of Subrahmania Ayyar v. ‘The King- 
Emperor (1) it has been contended that the trial was illegal, and 
. that there was not such an irregularity only in the trial as might 
be remedied by the provisions of Sec. 537, Cr. P. C. 
Now in this case it is clear tbat applying to the facts the 
presumption permissible in accordance with the provisions of 
Sec. 114 of the Evidence Act, the trying Magistrate might as well 
have found all the accused guilty of having committed the theft 
or burglary as of having dishonestly received the goods knowing 
them to be stolen property. And under those circumstances no 
possible objection could have been raised to the legality of trying 
all the accused at one trial The question then is whether in a 
-case like the present, we should, on the authority of the decision 
of the Privy Council previously referred to, hold that the trial 
was illegal. It may be observed that in the case of Ju re 
David (2) this Court ‘in 1880 held that the thief and the 
receiver of property stolen at that theft may be tried together 
under the provisions of Sec. 239, Cr. P. C., and this, I may observe, 


(1) (1901) I. L, R. 25 Mad. 61, . (2) (1880) 6 O. L. R. 215. 
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has been the common practice in the Courts in this Province both 
before and after that decision. i 

The real question then is whether the theft of property and 
the receipt of the stolen property, or, of different articles of the 
stolen property from the thief do in fact form part of the same 
transaction. There seems to be no reason why they should not 
be, and good reason why they should be so considered. Thefts 
are generally committed not so much for the property as for what 
the property can be sold for, and persons engaged in the theft as 
well as those engaged in the purchase or dishonest receipt of the 
property are all engaged at different stages in what amounts to 
the same transaction. In the present case if the evidence be 
believed the petitioner was acting in concert with the theives, 
and the other accused appear to have been either the thieves 
themselves or persons intimately connected with them. There is 
no suggestion that in order to prove the honest receipt of any of 
the property any of the accused desired to rely on the evidence 
of any other accused, or that the joint trial in any way prejudiced 
any one of them in their defence. . 

No evidence was offered to prove that the dishonest receipt 
of the different articles found in the possession of the different 
accused had been taken in different times. The offence with 
which they were charged was dishonest retention of the different 
stolen articles at the same time. And as all were proved in 
dishonest possession of stolen property at the same time and’ as 
all failed to account for its possession the presumption appears to 
be reasonable that they all received the various articles when the 
stolen property was divided or as participators in the same trans- 
action, that transaction being the taking of the property out of 
the possession of the complainant and the illegal gain to be acquired 
thereby. With all deference to the learned Judges who decided 
the case of Bishnu Banwar v. Empress (1), Iam unable to hold 
that the fact that the theft and dishonest receipt were simultané- 
ous or almost simultaneous, can be accepted as affording a sound 
principle for determining whether the theft and dishonest receipt 
formed one transaction. Ifthe property were handed immediate- 
ly after the theft was committed to a person who was present at 
the time to receive it, that person would seem to be in the 
position rather of an abettor of the theft and punishable for the 
substantive offence. If, however, the property were taken at once 
to the house of the receiver and there handed over to and 


(1) (1896) 1 C. W. N. 35, 
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received by him dishonestly, the act of the commission of the 
theft and the act of the receipt of the stolen property would seem 
to be as distinct as if the stolen property had been received a day, 
or a month or six months after the theft. In principle, there 
cannot,in my opinion, be any distinction, the lapse of time 
between the theft and receipt affording none. Itis only because 
the theft and the receipt form part of one transaction that the 
thief and the dishonest receiver can be tried together at one trial. 

I may observe that under the Statute law in England the 
thief and the receiver may be indicted jointly and tried together 
at the same trial, and in my opinion, the principle underlying the 
Statute is that the theft and dishonest receipt are in fact regarded 
as part of the same transaction. £ 

The separate trial of the thief and the receiver would 
involve in most cases a waste of the time of the Court without 
any compensating benefit to the accused or to any body. It is 
only in exceptional case where the alleged receiver may be 
prejudiced in his defence by being tried with the thief that it is 
at the discretion of the Court to try each separately at a separate 
trial. 

In my opinion, therefore, the present case is distinguishable 
from the case of Subrahmanta Ayyar v. The King Emperor (1), 
and as I hold there was no illegality in the trial, I would 
discharge the Rule. 

As, however, my learned colleague Mr. Justice Stephen 
differs in opinion from me, the case must, in accordance with the 
provisions of section 439, Criminal Procedure Code, be referred to 
the Écon!ble the Chief Justice to be dealt with under the provi- 
sions of section 429, Criminal Procedure Code. 

Stephen J.—I need not recapitulate the facts of this case 
which are fully set out in the judgment of my learned brother. 
It is enough to state that Abdul Majid, the petitioner, was tried 
with four other persons under Sec. 411 of the I. P. Code, each of 
the five being charged separately with retaining stolen property 
and each being charged in respect of a different object. On the 
evidence there seems no reason to doubt that the articles retained 
by all thes prisoners were stolen on the same occasion. The 
question is whether on these charges, the joint trial of the five 
accused was contrary to law, and if it was, whether the fact makes 
the conviction of the petitioner illegal. It seems to me im- 
possible not to answer both these questions in the affirmative. 


(1) (1901) I. L. Rọ 25 Mad. 61. i 
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Omitting cases of attempts and abetments, of which there is no 
question here, the effect of Sec. 239 of the Cr. P. Code is that 
two or more persons can be tried together only when they are 
accused of the same offence, or of different offences in the same 
transaction. Here they are specifically charged with different 
offences, namely, retaining different things. The only reason for 
saying that they are charged with the same offence appears to be 
that the retention of the article in each case, might, on proof that 
it was stolen, and in the absence of any explanation of how it 
came into the possession of the accused, afford ground for con- 
victing the accused of theft, and if this were so, each of the 
accused would be convicted of the same theft. I know of no 
authority, however, for saying that a conviction for theft can take 
place on a charge of receiving or retaining. Sec. 237 allows an 
accused who has been charged with one offence to be convicted 
of another ; but by reference to Sec. 236, the operation of that 
section is confined to cases where it is doubtful which of several 
offences will be constituted by:the facts which can be proved, 
which is not at all the case here. I hold, therefore, that the 
persons charged were not accused of the same offence. The 
question then arises were they accused of different offences com- 
mitted in the same transaction. It is to be noticed that the four 
of them, whose charges alone are before us, were charged with 
retaining only, and not, as they might have been, with retaining 
and receiving. It may be, however, that in this case this makes 
no difference, because an illegal receiving may be presumed from 
an illegal retention. Taking this to be so, and that we are to 
consider retaining to be the same thing as receiving, it appears 
from the case of 4.. David (1) that where one prisoner stole and 
another received, they committed different offences in the same 
transaction ; but this, subject to tbe qualification mentioned in 
Bishun Banvar v. The Empress (2), that the offence of receiving 
must have been committed simultaneously with, which must mean 
very soon after, that of stealing. In the present case there is no 
evidence as to the circumstances under which the receiving took 
place ; it may have taken place several days after the theft ; the 
property may even have passed through several hands before it 
came into the possession of the accused. It is, therefore, impossi- 
ble to hold that the offence of receiving by the petitioner and the 
offence of stealing by the unknown thief were offences committed 
in' the same transaction within the meaning of Sec. 239. Still 


(1) (1880) 5 O. L. R. 574, (2) (1896) 1 O. W. N. 35. 
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less, as it seems to me, can it be held that the offences of the 
different accused were so connected. Consequently it follows 
that the joint trial of the accused was not according to law. 

The further question then arises whether the conviction and 
sentence are saved by the operation of section 537 of the Crimi- 
nal Procedure Code ; and it appears to me that the decision in 
Subramania Ayyar v. The King Emperor (1) is authority for 
saying that they are not. An illegal joinder of charges against 
one accused is an illegality not curable under section 537. An 
illegal joinder of charges against several accused seems to 
me a fortiori an illegality of the same kind. The prejudice 
and inconveniences which may result from misjoinder of accused 
persons are of the same kind as those to be apprehended on an 
illegal joinder of charges against one accused; only they are 
more serious in degree. There is here no question of whether 
the accused have actually been prejudiced by being tried together. 
The question is whether the rule that has been broken is such 
that its bréach in other cases is likely to prejudice the accused and 
to produce evils such as those referred to in the judgment of the 
Privy Council. In my opinion it is, and Iam, consequently, of 
opinion that the Rule should be made absolute, the conviction 
and sentence set aside and the petitioner discharged. 


M. N. M. Rule made absolute, conviction set aside, 
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APPEAL FROM ORIGINAL CIVIL. 


SPECIAL BENCH. 


Before Sir Francis William Maclean, K.C.L.E., Chief Justice, 
Mr. Justice Harington, Mr. Justice Stephen, Mr. Justice 
Mitra, and Mr. Justice Gerdt. 
APPEAL No. 24 OF 1905. 


DEBENDRA NATH DUTT. 


OIVIL sf 
1906. THE ADMINISTRATOR GENERAL OF BENGAL, 
z Janvary, 16, 16, 17. AND ANOTHER, 
Aaroh, 28. AND 


APPEAL No. 27 OF 1905. 
BANKU BEHARI BANERJI. 


4 v. 
THE ADMINISTRATOR GENERAL OF BENGAL, 
` AND AÑOTHER.* 


Administration bond, liability of sureties — Mutual mistake—Indian Contract 
Act (IX of 1872) Seos. 20, 148, 144—Oontract of guarantee, when roid— 
Indian Succession Aot (X of 1865), Secs. 250, 257, whether Registrar can 
assign a bond in favour of the Administrator Gensral-—Seos, 242, 262, 269, 
“ acts in due oourse of administration’ — Where grant of Letters is void ab 
initio, whether bond also is «oid. 


Where person made false representations to the Court and thereby 
obtained an order granting him Letters of Administration to the estate of a 
deceased person, and induced two other persons to stand surety for him by 
means of similar misrepresentations and showing them a copy of the said order, 
whereupon they, in ignorance of the true state of affairs, executed an admi- 
nistration bond, and Letters were issued in his favour, 


Held per Maclean O.J., Mitra and Geidt JJ. (Harington and Stephen JJ, 
& dissenting)—TIhe case is not governed by Sec. 20 of the Indian Contract Aet 
which says that where both the parties to an agreement are under a mistake as 
toa matter of fact essential to the agreement, the agreement is void. The 
fact that A was not entitled to the Letters is a fact not essential to the agree- 
ment between the Court and the sureties. The Court simply said that it 
would not issue the Letters of Administration unless A and the sureties gave 
the bond. 
Held per Harington and Stephen JJ.—A mistake as to the authority of the 
person guaranteed is a mistake on a matter of fact essential tothe agreement 


* Appeals from the Original Side of the High Court, against the decree of 
Sale J. in suit No. 519 of 1904, dated 29th March 1905. 


Vor. IIIJ HIGH COURT. 


because it direotly affects the risk undertaken by the sureties. They guaranteed 
the due performance of the duties of an administrator by a person authorised 
for that purpose by the beneficiaries and not by a person not so authorised, 
They do not undertake the heavier risk in the latter case. The case, therefore, 
falls within the scope of Sec. 20 of the Contract Act. 

Lester v, Goooh (1) and Mayor do. of Kingston upon-Hall v. Haiding (2) 
explained and distinguished. : 

Per Ouriam.—Under Sec, 256 of the Indian Succession Act, an adminis- 
tration bond should be given to the “Judge of the District Court.” In the 
case of the High Court, such bond may be given in the name of the Chief 
Justice, Under Sec. 957, such a bond may be assigned to “some person, his 
executors, and administrators.” The Administrator General is such a person. 
This section is not confined to private Individuals only. 

In the case of the High Court, such a bond can only be assigned by the 
Court through one of its officers, eg, the Registrar on the Original Side. 

In making the preliminary order granting the Letters, the Court does not 
guarantee that the evidence upon which the order is made is true. 

The grant of Letters having been obtained frandulently was void ab initio, 
Abram v. Cunningham (3), Ellis v. Ellis (4) referred to. 

The invalidity of the grant does not render the surety bond void. 

Whether the shares sold by the administrator are or may be recoverable 
from the purchasers does not affect the lability of the sureties ; since there is 
a present loss to the estate, they are bound to make it good. 

Per Mitra J.—The grant being void ab initio, all acts done under it are 
also void. Abram v. Cunningham (8), Ellis v. Ellis (4), Woolley 9. Clark (5), 
Boxall v. Bowall (6), and Pundit Prayag Raj v. Goukaran (T) referred to. 

A contract may be void so far as the principal debtor is concerned but the 

surety is not necessarily discharged. 

Harris v. Huntbach (8), Kashiba v Shripat Narehiv (9), referred to, 

The gale of the shares was not in due course of administration. 


Graysbrook v. Fow (10), Ellis v. Ellis (4°, (remarks of Warrington J,) 


referred to. 
Sections 242 and 269 of the Indian Succession Act are not intended to afford 


protection to unwarrantable and fraudulent dispositions by an administrator 
whose title rests on a grant absolutely void. 

Section 262 affords protection to debtors making bonafide payments to an 
executor or administrator before revocation of the grant. But it does not 
protect purchasers. 

* Per Geidt J.—The mistakes which invalidate contracts of guarantee are 
specified in sections 142, and 143 of the Indian Contract Act, A mistaké induced 
by the principal debtor does not come within the sections. 


_ Appeal by the Defendants. 
Suit by the Administrator General of Bengal on behalf of 
the English executors appointed under the Will of Edmond 


(1)(1868,) 17 WB. (Eng.) 139. e (1884) 27 Ch. D. 220, 

(2) (1892) 9 Q. B. 494. 7) (1902) 6 O. W. N. 787. 

(3) (1680) 2 Dev. Hep. 182. 8) (1787) 1 Bur, 873. 

(4) (1905) 1. Ch. 613. 9) (1894) I. L. R. 19 Bom. 697, 
(6) (1822) B & Ald, 744. (10) (1560) Plowd. 276. 
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Craster Craster, deceased, against E. H. Cowie who had taken 
out Letters of Administration to the estate of the deceased and 
against Debendra Nath Dutt and Banku Behari Banerji.who had 
stood surety for Cowie by executing an administration bond. 

The facts in this case are : f 

Edmond Craster Craster, formerly of the Bengal Civil Service, 
died in England in the month of August, 1898, leaving a will. 
Probate was obtained in England by the executors on the 7th 
October 1898. They, however, were not aware till the latter 


_ part of 1903 that the deceased had left any assets in India. 


On the 29th July 1902, E. H. Cowie who was then a partner 
of the firm of Sanderson & Co., Solicitors, applied to the High 
Court for Letters of Administration to the estate of the said 
deceased. A substantial portion of that estate was alleged to 
consist of 864 Bank of Bengal shares then in the custody of 
Messrs. D. L. Cowie & Co. and also of a cash balance of over 
Rs. 25,000 which was alleged to be in the hands of the same firm 
to the credit of the estate of E. C. Craster. : 

In his petition, Cowie stated, that the deceased had died 
intestate leaving an only son one Henry Craster Craster his sole 
heir and that a power of Attorney had been granted to him by 
the said H. C. Craster. On the strength of these allegations, he 
obtained an order granting him the Letters. On the 14th August 
1902, Cowie and the present appellants executed an administration 
bond in favour of the Chief Justice, the appellants standing 
surety for Cowie in the sum of Rs. 1,30,000. Thereupon on the 
I5th August 1902, the Letters were issued to Cowie. 

Very shortly after the Letters of Administration were issued, 
Cowie proceeded to- get into his own hands the 864 Bank of 
Bengal shares then with Messrs. D. L. Cowie & Co. He then 
sold them through a broker. Out of the sale proceeds, Govern- 
ment Securities to the extent of Rs. 60,000 were bought and 
deposited with Messrs. Sanderson & Co. and a sum of Rs. 45,009- 
was paid to an imposter of the name of Smalley who was then 
personating Henry Craster Craster, the alleged only son of 
Edmond Craster Craster. 

On the 27th August 1903, the executor in England having 
come to know that Cowie has obtained Letters of Administration 
to the said estate, sent a telegram from London to Cowie claiming 
the Indian assets. On December 2oth, 1903, they instructed the 
Administrator. General of Bengal to “recover all the assets 
possible " and undertake the administration of the same. It was 
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then discovered that ** Henry Craster Craster" was a myth and 
that the Letters of Administration had been granted to Cowie 
on a tissue of false representations to the Court. On the 28th 
April 1904, Cowie consented to the Letters in his favour being 
cancelled, and fresh Letters were issued in favour of the Adminis- 
trator General on the roth May 1904. 

Up to this time there were no suspicions against Cowie. But 
about this time Smalley was arrested, and made a confession 
implicating Cowie. A warrant was issued against Cowie but he 
absconded. He was, however, arrested in Australia, tried at the 
High Court Sessions, made a confession and was sentenced to a 
long term of imprisonment. It was found that practically the 
whole of the estate including the Government Securities for 
Rs. 60,000 mentioned above had been misappropriated by him. 

On an application of the Administrator General the adminis- 
tration bond’ was assigned over to him on the roth June 1904 
by the Registrar on the Original Side under an order of the 
Court. The Administrator General, thereupon, filed this suit 
(21st June, 1904) to recover from the sureties Rs.. 130,000 and 
odd on the bond. Cowie was also made a party defendant but 
did not appear. 

The Lower Court (Sale J.) held that the sureties were liable 
to the extent of Rs. 1,07,000 odd, and not liable with regard to 
the cash balance of Rs. 23,000 odd in the hands of D. L. Cowie 
& Co. , : 

The appeals were ‘argued on the first occasion before 

Maclean C. J., Harington and Stephen JJ. by Mr. L. P. Pugh 
(with Mr. L. P. E. Pugh) for Debendra, Afr. B. C. Mitter (with 
Mr. W. Garth) for Banku, Mr. S. P. Sinka (with Mr. Robinson) 
for the Administrator General. Judgment was reserved. The 
case, however, was reargued (Jan. 15, 16, 17, 1906) before a 
Special Bench. 
. - Mr. L. P. Pugh (with him Mr. L. P. E. Pugh) for the 
Appellant Debendra Nath Dutt : Where Letters of Administra- 
tion are revoked because, there is a will, the property has 
_ throughout remained in the executors, and the Letters of 
Administration never conferred any title on the grantee of such 
Letters. The grant of Letters to Cowie was, therefore, a nullity 
and void : Abram v. Cunningham (1) ; Ellis v. Ellis (2). 

"Then the bond being an integral part of the grant, if the 
grant is void the bond is also void and falls with it. Even if it 

(1) (1680) 2-Lev, Rep. 182, (2) (1905) 1 Ch. 613, - 
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, CIVIL, were otherwise, under such a bond the penal sum named there- 


1906. in cannot be recovered on proof of a breach of the condition, 
but only the actual loss sustained by the estate: Arch- ` 


s Debendra Nath Dutt . 
bishop of Canterbury v. Robertson (1); Indian Contract Act, 


v. 
en pu pin section 74. The shares still form part of the estate and are 
and — recoverable, and therefore there is no loss by any inoperative 
Banku Behari 


Banerji dealings by Cowie with such shares. It is for this reason that 
The A aoioisteatas the bond is drawn in the form in use for over 200 years. It 
General of Bengal. provides for two alternative cases, first where there is no will, 
ees and the other where a will appears. In thelatter case the sure- 
ties have only to see that the Letters are returned into Court, 
the reason for this being that the estate is unaffected by any 
dealings of the administrator under the revoked grant ; there 
cannot have been any loss to the estate and the sureties , cannot 
be under any pecuniary liability. 
Even if there had been any liabílity of the sureties, they were 
discharged by the dealings of the Administrator General with the 
estate without consulting them ; Rees v. Beerington (2), Holme v. 
Brunskill (3), Bolton v. Solmon (4). This principle applies to 
administration bonds ; Murray v. M'Itterheny (5). 
The Administrator General in any case cannot sue. The 
bond is in favour of the Chief Justice and he has never assigned 
it. It purports to be assigned by the Registrar. In England, 
the Registrar has authority by Statute—the Court of Probate Act; 
-  1857,section 83—to assign such bonds. No such power has been 
given in this country by any Statute and the only person who can 
assign the bond is the Chief Justice to whom it was granted. 
Further the Administrator General has no power to take such an 
assignment. He is a creature of Statute and has only the powers 
given him by the Administator General's Acts: Kinlock v.. The 
Secretary of State for India (6). The bond further is bad. It makes 
` representations which are untrue ; therefore it cannot be enforced, 
Blest v. Brown (7). There is also a direct representation to the 
same effect by the Court in the order for the issue of the grant.' 
Further these representations are some of the terms or conditions 
of the contract, Behn v. Burnees (8). An innocent misrepresen- 
tation by the Chief Justice in the bond will avoid it : see contract 
Act, Sec. 142. The bond was also entered into as betweén the 


(1) (1838) 1 Or. & M. 690. (b) (1837) 1 Curt. Bis (579). 
(2) (1795) 2. Ves. J. 543. (6) (1880) 15 C 

(8) (1878) 8 Q. B. D. 495. (7) (1862) 8 Jur Y 3 "602 
(4) (1891) 2 Ch. 48. (8) (1863) 8 B. & B. 751. 
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sureties and the Chief Justice under a mutual’ mistake of facts 
material to the contract, and is therefore bad ; Contract Act Sec. 20. 

Apart from this, the whole transaction was a fraud by Cowie 
on every one concerned and fraud vitiates all transactions even 
judgments of Courts of Justice. 

The sureties, if they were liable, were entitled to y dass all the 
rights of the person they guaranteed made over ta them, z.e. Cowie's 
right and title as administrator of Craster's estate, and the 
Administrator General by getting the grant to Cowie revoked and 

‘prosecuting Cowie has made this impossible, and, therefore, he 
cannot sue the sureties. ' There is no reported case in which an 
action of this nature has been brought after a will has been dis- 
covered. The suit has always been against the persons in posse- 
ssion of the-estate under the invalid title, not against the sureties, 
A point as to the validity of the assignment was taken in Bolton 
v. Powell (1). 

Mr. B. C. Mitter (with Mr. Grey) for the Appellant, 
Banku Behari: There are two statements in the Letters of 
Administration and the bond itself on which my client relied, viz, 
that Cowie was a constituted attorney and that H. C. Craster was 
the only son of E. C. Craster. Nowif in any transaction, it is 
found that one of the parties entered into it relying on facts 
which did not exist, then the whole transaction is bad, Sec. 20, 
Contract Act ; Pollock on Contract (7th Ed) p. 489. Cochrane v. 
Willis (2); Conturiar v. Hastie (3). Moreover, the executors were 
guilty of ‘laches’. They knew so far back as August 1903 that 
Letters of Adm{nistration had been granted to Cowie. If they had 
tried, they could have recovered a substantial portion of the 
assets. 3 

Mr. C. P. Hill (with him Mr. Robinson) for the Administrator 
General : It was said that the bond was abinttio void as Letters of 
Administration were granted without jurisdiction. In support of 
this, various English cases were cited. But the Indian Succession 
Act contains all the rights and obligations cast upon the admi- 
nistrator. We ought not to go outside the Act. See obser- 
vations of Lord Herschell at p. 144 in Bank of England v. 
Vaghano (4). Previous law need not be consulted to extract the 
meaning of Statute law ; Narendra Nath Sircar v. Kamalbasint (5). 
Reads and explains the various sections of the Act dealing with 
the matter. A- person who is clothed with authority by the 


(D Wee 14 Beay, 276. n (1858) 6 E L. O. 673. 
(2) (1863)'L. R 1 Ch. 58. joa x 107. 
(5) (1896) T6 BR, 23 I. A. 18 (25) ; I. L, R. 23 Calc. 563, 
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CIVIL. Court, although’ without jurisdiction, is given powers under the 
1908, Code which hold good so long as the Letters are subsisting. So 
Debendra Nath Dutt the grant was not void, ab inito.. 
vo [Geidt J.—The annulment under Sec. 234, does it not take 
The, Administrator 
Generalof Bengal effect from the very beginning ?] 
AM chee No doubt, but acts done under,the Letters would not 
! Banerji necessarily become void. Acts in due course of adminis- 
‘The Aaulareteito tration. are acts which the administrator is compellable to 
General of Bengal, do at the instance of the beneficiaries. Such acts are not 
f void. See Wiliams p en Allen x. Dundas (1), Hunsraj v. 
Ruttonjt (2). 
Then it is said thatthe bond is ancillary to the grant. If 
. the grant is bad, so is the bond. But in this case, the bond is 
not ancillary to but is a -condition precedent to the grant being 
made. Even if the grant be a nullity, the bond remains good ; 
Cobbett v. Brock (3). 

The Court never made any misrepresentation. The contract 
is not vitiated by the concealment of a material fact. The 
contract is simply that they would be sureties if the Court would 
issue the Letters to Cowie. The fraud is not a material fact of 
the contract. 

As to laches, the facts show that there were none. There 
is no duty on the executors to tell the sureties that there was 
a wil. Mayor &c., of Durham v. Fowler (4) Lester v. Gooch (5). 

The following judgments were delivered :— 

March 23, Maclean C. J.—These two appeals are brought against a 
judgment and decree of this Court in its original jurisdiction in 
favour of the Administrator General of Bengal for Rs. 1,07,159-9-0 
against the appellants, on an administration-bond executed by 
them, conditioned for the due performance by Ernest Cowie of 
his duties as administrator of the Estate of Edmund Craster 
Craster deceased. 

s Edmund Craster Craster died in August 1898 in England) 
leaving assets of considerable value in this country. 

The bulk of these assets consisted of 864 shares i in the Bank 


of Bengal. Jf 
On July 29th 1902, Ernest Hardwicke Cowie, a: member of v 
the firm of Sanderson & Co., the solicitors of the Government of \ 
India in Calcutta, and who was then regarded as a man of high 
probity and position, alleging that Edmund Craster Craster had 


(1) (1789) 8 T. R. 126. (3) (1855) 20 Beav 524, 
(2) (1899) I. L. R. 24 Bom 66 (72.) (4) hood 22 Q. B. D. 394. 
(6) (1868) 17 W. R. Eng.) 139 (140 
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died on August 31st 1900, leaving one Henry Craster Craster his , © CIVIL. 
only son and next of kin, applied for Letters of Administration 1908. 
to the deceased’s estate. He produced in support of his applica- p. ara Nath Dutt 
tion a document which purported to be a Power of Attorney v. 
duly executed by Henry Craster Craster, and he filed the necessary Eee BRI 
alfidavit and made the usual affirmation. On this evidence ihe and — 
order granting Letters of Administration was made in due i or 
course, —and Cowie then did that which he was obliged to do mea. dmini TT 
under section 256 of the Succession Act, as amended by Act VI General of Bengal. 
of 1889, section 6, before the Letters so, granted could issue from Maolean C. J. 
the office, namely, gave a bond with one or more sureties (in => 
this case the two appellants) engaging for the due collection, 
getting in, and administering the estate of the deceased. The 
. sureties, apparently, were strangers to Cowie, but they each 
received a bonus for accepting the suretyship, one of 300 rupees, 
the other of 200 rupees. At that time Cowie’s character stood 
very high. This bond was taken in the name of the Chief 
Justice of Bengal. Amongst other questions raised the appellants 
say that the Bond was improperly taken in the name of the 
~-Chief Justice. 
The Letters of Administration to Cowie were in the following 
terms :— | 
“Hereby maketh known that on the twenty-ninth day of 
July in the year one thousand nine hundred and two, Letters 
of Administration of the property and credits of Edmund 
Craster Craster, late a British subject and a retired Member of 
the Indian Civil service, residing at Beadnell in the County of 
Northumberland in England, deceased, wer¢ granted to Ernest 
Hardwicke Cowie, of -No. 30, Dalhousie Square, Calcutta, 
Attorney-at-Law, and one of the constituted attorneys of Henry 
Craster Craster, who is at present residing beyond the jurisdic- 
tion of this Court, the only son of the said deceased (with effect 
Within the Province of Bengal) for the use and benefit of the - 
said Henry Craster Craster and limited until he the said Henry 
Craster Craster shall obtain from this Court, Letters of Adminis- 
tration of the property and credits of the said deceased, he the 
‘said Ernest Hardwicke Cowie, having undertaken to administer 
the said property and credits andto make a full and true 
inventory thereof and exhibit the same in this Court within 
six months from the date of this grant, or within such further 
time as the Court may from time to time appoint and also to 
render to this Court a true account of the said property and 
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credits within one year from the same date or within such 
further time as the Court may from time to time appoint. Dated 
at Fort William aforesaid this 15th day of August in the year one 
thousand nine hundred and two” and the Bond was as follows :— 
" Know all men by these presents that we Ernest Harwicke : 
Cowie of No. 3o[2, Dalhousie Square, Calcutta, Attorney-at-Law 
and one of the constituted Attorneys of Henry Craster Craster, 
the only son of Edmund Craster Craster, deceased, and Debendra 
Nath Dutt of No. 18, Tamer's Lane in Calcutta aforesaid, and^ 
Banku Behary Bonnerjee of No. 81, Baranoshee Ghose's Street 
in Calcutta aforesaid, are held and finally bound unto the 
Honourable Sir Francis William Maclean, K. C. I. E, Chief 
Justice of the High Court of Judicature at Fort William in 
Bengal, in the sum of Rupees one lac thirty-one thousand nine 
hundred and twenty-two, and four annas of good and lawful 
money to be paid to tHe said Honourable Sir Francis William 
Maclean or the Chief Justice of the said High Court for the 
time being for which payment we do hereby bind ourselves and 
each and every of us binds himself for the whole, our each 
and every one of our heirs, executors and administrators unto 
the said Honourable Sir Francis William Maclean, his execu- 
tors, administrators or assigns, firmly by these presents sealed 
with our seals, dated the fifteenth day of August in the year 
of our Lord one thousand nine hundred and two. The condi- 
tion of the above written obligation is such that if the above 
bounden Ernest Hardwicke Cowie, the administrator of the 
property and credits of Edmund Craster Craster deceased do make 
or cause to be made a full and true inventory of all the estate 
of the said deceased which has or shall come to the hands, 
possession or knowledge of him the sàid Ernest Hardwicke Cowie 
or into the hands or possession of any other person or persons for 
him, and the same so made to exhibit or cause to be exhibited 
into the Registry of the said High Court on or before the 
fifteenth day of February next’ ensuing or within such further 
time as the Court may from time to time appoint. And the 
same estate and all other the estate of the said deceased at the 
time of his death which at any time after shall come to the 
hands or possession of the said Ernest Hardwicke Cowie or of 
any other person or persons for him to administer according to 
law. And further do make or cause to be made a true and just 
account of the said administration at or before the fifteenth day 
of August-which will be in the year of our Lord one thousand 
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nine hundred and three, or within such further time as the ^-^ Umi 
Court may from timé to time appoint. And all the rest and 1908. 
residue of the. said estate which shall be found remaining Upon Deben ara a Nath Dutt 
the said administration account the same being first examined 

The Administrator 
and allowed of by the said High Court of Judicature shall deliver General of Bengal 
and pay unto such person or persons respectively as shall be and 





Banku Behari 
lawfully entitled to such residue. And if it shall hereafter appear Banerji 


that any last will and testament was made by the said deceased he John AEEMEOR 
and the executor or executors therein named do exhibit the General ix Bengal. 
same into the said Court making request to have it allowed and Maclean C. J. 
approved accordingly, and if the above bounden Ernest Hard- MS 
wicke Cowie being thereunto required do render and deliver 
the Letters of Administration to him granted (approbation of 
such testament being first had and made) in the said Court then 
this obligation to be void and of none effect; else to remain in 
full force and virtue." 

The bond having been executed by Cowie and the appellants, 
Letters in due course issued froin the office on the 15th August 
1902, and Cowie began dealing with the estate left by Edmund 
Craster Craster. Between the 4th and the 25th September 1902 
Cowie sold the whole of the Bank's shares for an aggregate 
sum of 1,05,096 rupees or thereabouts, and misappropriated the 
proceeds of sale. The Power of Attorney purporting to be 
granted in favour of Cowie was a forgery: Edmund Craster 
Craster left no son named Henry Craster Craster: there was no 
such person as Henry Craster Craster ; moreover the deceased 
did not die intestate, but left a will of which probate had been 
granted to his executors on the 27th October 1898 by the 
High Court of Justice in England. George Ayton Craster, 
Thomas Henry Craster and Robert Conway Dobbs were, the 
executors, and Thomas Henry Craster and Robert Conway 
Dobbs alone proved the will Cowie practised a fraud upon 
‘the Court in obtaining the Letters of Administration to 
himself. 

In or about September 1903 it reached the ears of the execu- 
tors of Edmund Craster Craster’s will that Letters of Adminis- 
tration had been granted to Cowie, and in December 1903 they 
sent an Exemplification of the will to the Administrator General 
of Bengal through Messrs. Morgan & Co., their Calcutta soli- 
eitors, and requested him to undertake the administration of the 
estate. - The executors were apparently unaware of the exis- 
tence of any assets in India until about September 1903, and, 
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so far as one can see, they do not appear to have made any 
enquiry as to whether or not there were any. | 

Upon the facts and the fraud of Cowie becoming known 
the grant to Cowie was annulled on the 28th April 1904, and, 
on the same day, fresh Letters were granted to the Administrator 
General of Bengal with a copy of the will annexed. On the 
26th May 1904 an order was made directing the Registrar of 
the Court to assign the Administration bond to the Adminis- 
trator General, and bya deed dated the roth June 1904, the 
bond was so assigned. The validity of this assignment is 
challenged on the grounds that the Registrar was not competent 
to assign, and the Administrator General was not competent to 
accept the assignment. When Cowie's fraud and dealings with 
the estate were discovered, the Administrator General, -on the 
21st day of June 1904, instituted the present suit against Cowie 
and the present appellants as sureties on the bond which had 
been given by them, to recover the assets which had been made 
away with, and recovered judgment. The sureties have separately 
appealed. 

For the appellants, a variety of points has been raised. 
Firstly, it is said that the Administrator General has no right to 
sue ; secondly, that, as there was a will in existence and actually 
proved by the executors at the time when the grant was made, 
the grant is void abinifio; that Cowie was never administrator j 
that the bond was only entered into by the sureties on the footing 
common alike to the Court and to the parties, that Cowie was 
the Attorney of Craster and was entitled to the. Letters .of 
Administration, and that there vas no dealing with the assets by 
Cowie as administrator, and that the condition of the bond, 
being only for the due performance by Cowie of his duties as 
administrator, has not been broken. Thirdly, that the bond 
was induced by the misrepresentation of the Court that Cowie 
was the administrator, or that the contract was entered into. 
under a mutual mistake, both parties believing that he was 
legally entitled to the Letters of Administration. Fourthly, that 
even if the sureties were originally liable, they have been released 
by the subsequent conduct of the executors and the Administra- 
tor General who is suing practically on their behalf; and fifthly, 
that, as against the sureties, the Administrator General can only 
recover the loss which the estate had sustained at the time he 
brought his action, and that, as regards the bulk of his claim, 
namely, that, in relation to the. Bank of Bengal shares, at the 
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date of the present action, they still remained assets of the estate. 
and that the Administrator General could recover them from the 
holders of the shares, and, if that/had been done, as it ought and 
could have been done, no loss would have resulted to the estate, 
and consequently that the sureties cannot be held liable for the 
value of those shares. 

I will deal with these arguments in the above order. It is 
said, in the first instance, that the bond ought not to have been 
taken in the name of the Chief Justice. It is questionable 
whether it is open to the sureties, seeing that they themselves 
have executed this bond, upon the faith of which Letters of 
Administration were issued to Cowie, to raise this point. There is 
nothing substantial in it. Under section 256 of the Indian 
Succession Act, the bond is to be given to the Judge of the 
District Court and, in the case of application on the Original 
Side of this Court, that must mean to a Judge of the High Court. 
Formerly it was the practice to take the bond in the name of the 
Registrar, but the matter was enquired into by Sir Richard 
Couch,~when Chief Justice, and it was decided that, having 
regard to the language of section 256, the bond. should be given 
to a Judge of the Court instead of to the Registrar, and, ever 
since, the practice has been to take it in the name of the Chief 

_ Justice. "This practice has continued for 30 or 40 years. 

Then, it is said, that the'Court had no power to assign this 
bond.to the -Administrator General. The power of assignment 
is created by section 257 of the same Act which authorizes .the 
Court,. on being satisfied that the engagement of any such bond 
has not been kept, to assign the bond to “some person, his 
executors or administrators. ^ Sit is said that the Court had no 
power to authorize the Registrar ` to do this. It is difficult to 
see how the Court, as a Court, could assign it except through one 
of its officers. By the order of the 26th May, the Court directed 
the Registrar of the Court to assign the Administration bond, and 
it must be taken that, before making the order, the Court was 
satished that the engagement of the bond had not been kept. 
As the matter was on the Original Side of the Court, the 
Registrar intended by that order must be the Registrar on that 
Side, by whom the assignment was made in pursuance of that 
order of the roth June 1904. 

Lastly, it is said, that the Administrator General was not 
empowered to accept such an assignment inasmuch as the words, 
* to some person, his executors or administrators,” in section 257, 


$3 3 
OIVIL, 


1906. 
— 
Debendra Nath Dutt 


v. 

The Administrator 

General of Bengal 
and 


Banku Behari 
Banerji 


TU. 
The Administrator 
General of Bengal, 


Maolean C J. 


434 


Orvin. 


1906, 
— 


Debendra Nath Dutt 


$- vo > 

The Administrator 

General of Bengal 
r and- 


WE 
The Administrator 
General of Bengal. 


Maolean 0. J. 


THE CALOUTTA LAW JOURNAL. : [Vor. III. 


do not apply to the Administrator General, but only to private 


individuals. I think this would be too narrow a view'to take of 
thesection. The Administrator Genenral, after all, is a person, and 
the fact that at his death, all assets vest in his successor in office 
under section 33 of the Administrator General's Act (II of 1874), 
as opposed to vesting in his executors or administrators, is not, 
I think, sufficient to debar him from accepting an assignment. 
The second point goes to the root of the whole matter, for, 
if in the circumstances the administration bond is void, and that was 
the contention of the appellants, the Administrator General cannot | 
successfully sue upon it. I think it must be taken, in the circum- 
stances of the case, that the grant of Letters to Cowie was void ab 
initio (see Abram v. Cunningham (1) and Ellis v. Ellis (2), apart 
from the consideration whether the Letters of Administration 
issued to Cowie, "' for the use and benefit of Henry Craster Craster 
and limited until he, the said Henry Craster Craster, should 
obtain from the Court Letters of Administration,"—a person 
who was not in existence and never had existed, can be of any 
validity. Under section 234 of the Act, the Court has power 
to annul Letters of Administration where the grant is obtained 
fraudulently, and it appears from the recital of the order of 
the 10th May 1904, under which fresh Letters of Administration 
were granted to the Administrator General, that the previous 
Letters had been revoked and annulled, though the expression 
“ cancelled ” is used instead of “annulled.” It is said that, in- 
asmuch as the Letters of Administration to Cowie were null 
and void and the Administration bond was dependent upon the 
validity of those Letters, the bond falls with it and is equally 


‘void. It is said that the Court represented by its order granting 


the Letters to Cowie, that Cowie was the person entitled to those 
Letters, and, in effect that the representations made by the Court 
upon which such Letters were granted, were not correct. I 
cannot see how the Court made any representation. All that 
the Court said or did was this : It said that it would grant Letters 
of Administration to Cowie if he and the sureties would enter 
into the bond. It did not in any way guarantee that the evidence 
upon which the order was made was true. So asto the question 
of mutual mistake, it is said that the case is governed by 
section 20 of the Indian Contract Act, which says that, where 
both the parties to an agreement are under mistake as to a matter 


(1) (1680) 2 Lev. Rep. 182,, (2) (1906) I Ch. 618. 
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of fact essential to the agreement, the agreement is void. The CI 
class of cases to which that section refers is shewn by the illustra- " 
tions to that section. Now, was the matter of fact, namely, that Habana 
Cowie was not entitled to Letters of Administration, essential 
-to the agreement ? Under what mistake was the Court in relation oes 
to this bond? The Court simply said that it would not issue the Bow 
"Letters of Administration unless Cowie and the sureties gave the Ba 
bond. The Adr 


The Court, as I have said before, made no representation, General < 
and gave no guarantee that Cowie was entitled to the Letters of  ayaolea 
"Administration, but only issued the Letters upon the sureties 5S 
. executing the bond. It could not otherwise issue the Letters. 
The terms of the contract itself support the view that the bond 
was not to be void if it should turn out that Cowie ivas not 
entitled to the Letters of Administration. The bond contemplates 
the possibility of a will turning up, and the case of Cowie 
delivering up the Letters of Administtation granted to him. If 
that happened, that alone was not to constitute a release to the 
sureties from their liability. The bond was to remain in full 
force and virtue unless Cowie made a full and true inventory 
of the estate, and administered the estate according to law 
and rendered a true and just account of the administration, 
and paid the residue of the estate over to the parties 
entitled. Unless all these conditions were fulfilled, the obliga- 
tion under the bond was to remain in full force and virtue. 
Nothing is said in the bond about the sureties being released if it 
turned out that Letters of Administration had not been properly 
granted to Cowie, and it seems to me that, unless it be made out 
that the whoie contract was void, either by reason of misrepre- 
sentation or mutual mistake, we must look to the terms of the 
contract and see what the bargain was between the parties. I think 
the sureties in effect guaranteed the honesty of Cowie in dealing 
with the estate, if the Letters of Administration were granted 
to him, whether they were rightly or wrongly so granted. 
If the contention of the appellants prevail, in every case in 
which a next of kin has obtained Letters of Administration, and 
a bond has been given by him and by the sureties in the form as 
in the present case, and he misappropriates the estate, and it then 
turns out that there was a previous wil appointing executors, 
then in every such case the contract of suretyship would be void 
and the sureties discharged. This would frustrate the very object 
for which the bond is required and given. I can scarcely think 
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OrviL. that this is the law. The bond in my’ opinion is not void. and 
1906. the Administrator General can sue upon it. l 
I now pass to the fourth point, namely, that by the action of 
v, the plaintiff, the position of the sureties has been altered to their 
EE prejudice, and consequently they are discharged. They complain 
Re es that, although the executors knew, as early as September 1903, 
Banerji from the letter of Cowie to Messrs. Morgan & Co. bearing date ' 
The EA the 3rd September 1903, that there was, at any rate, something 
General of Bengal. wrong in relation to the grant of Letters of Administration 
Maclean C. J, to Cowie, and certainly knew on the roth December 1903, 
rias of what had been done in relation to the Bank of, Bengal 
shares, and authorised the Administrator General of Bengal, 
by theirletter of that date, to take out Letters of Adminis- 
tration and to recover the assets, no communication what- 
ever was made to them until the 17th May 1904. They 
contend that, if they had been told, as they ought to have been 
told, they would have had a better chance of recovering the Bank 
shares and so protecting themselves. They complain that they 
were not consulted as to the best means of recovering the shares, 
and that they ought to have been. It is perhaps a little difficult 
to understand why the sureties were not earlier approached, or 
why there was so much delay in annulling the first Letters and 
' granting the fresh Letters to the Administrator General of Bengal 
which did not take place until the roth May 1904. Butit is far 
from clear how, as regards the Bank shares, the sureties were 
prejudicially affected by this action on the part of the executors : 
so far as recovering the shares went, it has not been shown that 
they were in any worse position in May 1904 than they were 
in September 1903, or that they were prejudiced by the silence of 
the executors. 

I will now pass to the last point, namely: what is the 
Administrator General entitled to recover. The Court of first 
instance has given a judgment against the sureties for Rs. 1,07,7 57 
odd, of which Rs. 1,05,595 represents the proceeds of sale of 
the Bank shares to which must be added a sum of Rs. 2,162 odd 
in respect of dividends on those shares. This gives a total of 
Rs. 1,07,757 odd in respect of the Bank shares. The appellants 
say that they are not liable for this sum of Rs. 1,05,595. Their 
contention is that the grant of Letters of Administration to’ 
Cowie was a nullity and void a zuo ; that they. were annulled ; 
that, in consequence, at the time when the Administrator General 
obtained Letters of Administration, these shares still remained 


— 
Debendra Nath Datt 
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a part of Craster's estate; that Cowie, having no title, could 
confer no title upon the purchasers of those shares, and that 
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the Administrator General could have recovered those shares Debendra Nath Dutt 


from the persons in whose names they were standing in the 
books of the Bank of Bengal, it not being suggested that, at 
that time, there was any bar of limitation in respect of an action 
for such shares. They consequently contend that, the “plaintiff 
has not shown that, at the date of the institution of this suit, 
any damage had then accrued to the estate by reason of the 
dealing by Cowie with the shares, and that he could only recover 
on the bond the loss which the estate had then actually incurred. 
I ought perhaps here to mention incidentally that it was not 


until about May 1904 that suspicion was directed against Cowie 


as the author, or in any way, the participator in the fraud, for, 
up to that time he had very cleverly led the parties to understand 
that, so far from himself being a party to the fraud, he was an 
innocent victim in the hands of a man named Smalley, his con- 
spirator. It may ^well be that from the date of the death of the 
testator these shares vested in the executors, that they were 
never divested out of them, as the grant to Cowie was a nullity, 


and that it might be difficult to successfully defend a suit by the , 


Administrator-General to recover those shares from the purchasers. 
This question, however, is not before us, and I express no opinion 
upon the possible success or otherwise of such an action. But 
having. regard to the contract the sureties have entered into, we 
do not see that there can be any obligation, as between the 
present plaintiff and the sureties, for the former to wait until he 
has tried to recover the shares from the purchasers before suing 
the sureties. He is suing not for the shares, but now is merely 
asking for the proceeds of sale which Cowie received and mis- 
appropriated. Cowie is clearly liable for those monies; his 
liability has been decreed; and the liability of the sureties 
i co-extensive with that of Cowie, unless otherwise provided 
for in the contract (Sec. 128, Indian Contract Act) It does 
not appear to us to ‘be an answer to the present claim, 
for the^sureties to say that the shares are or may be recover- 
able from the purchasers. No such defence was pleaded, nor 
was this point taken in the Court of first instance, though 
I do not wish to be understood as saying that it is not now open 
to them to raise it. The sureties did not ask that they might be 
allowed to use the name of the Administrator-General in any 
action or actions they might -be advised to bring against the 
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purchasers of the shares. No such action was ever suggested. 
We, therefore, think the sureties are liable for the proceeds of sale 
ofthe Bank shares. In the present, at any rate, they are lost to 
the estate. i 

: The figures found in the judgment of the Court of first 
instance have not been challenged. The plaintiff would be 
entitled to nominal damages for the breach-of the condition as to 
making a true inventory of the estate and a true and just account 
of the administration of the estate ; but no claim has been made 
by the plaintiff on these heads. The appeal, therefore, must be 
dismissed with costs. 

In appeal No. 24, however, there is a cross-objection by the 
Administrator General in respect of the sum of Rs. 25,094 odd. 


".There is no such objection in respect of appeal No. 27 of 1905, 


namely, the appeal of Bunku Behary Banerjee. As regards the 
sum of Rs. 25,094 odd in appeal No. 24, the plaintiff says that 


this sum was in the hands of D. L. Cowie & Co., as part of the 


assets of the estate; that it was Cowie’s duty to get it in, and 


. that, if he neglected to do so, he was liabie under section 328 
.of the Indian Succession Act. As against the sureties, however, 
_ the evidence appears to us to be very meagre. The case depends 
.entirely upon the oral evidence of Mr. Meade, and an entry in 


the books of D. L. Cowie & Co., showing a cash balance of 
Rs. 22,141 odd, in favour of Craster's estate. It is perhaps not 
very easy to see how the sum of Rs. 25,094 odd is arrived at. 
Mr. Meade does not seem to have had any knowledge of the 
firm of D. L. Cowie & Co., until the Ist June 1902, at the time 
when Cowie was beginning to concoct his successful fraud. But 
there is nothing to show that, at the date when the Letters of 
Administration were granted to Cowie, or at what previous 
period, if any, there was any cash in the Bank to answer this 
cash balance of Rs. 22,141 odd appearing in the books only. 
Mr. Meade tells us what Cowie drew before he left the country, 
and this apparently did not include any portion of the so-called 
cash balance of Rs. 22,141. There is really no evidence to show 
whether Cowie ever had this sum or what really became of it. 
No doubt in answer to question by the Court, Mr. Meade says 
that on the 7th August 1903, the firm of D. L. Cowie & Co. 
was in a position to pay the amount standing to the credit of 
account of the estate of E. C. Craster at that time, but apparent- 


~ ly this statement is based entirely upon the book-entry. It is 


not shown where this money was. No pass-book of any Bank. 
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is produced, and Mr. Meade tells us that when the Administrator Orvir. 
' General applied for this balance, Cowie & Co. paid only Rs. 100 1906. 
and that there was no other fund from which they could pay. petendra Nath Dutt 
The rest was unrealizable. In fact Mr. Meade tells us very NU PME 
frankly that all he knows about this sum is that he found it General of Bengal 


. H J . F and 
standing to the credit of Craster 5 estate in the books. What Banku Behari 
ever suspicion we may entertain that, at sometime or other, Banerji 


Cowie got hold of this money, there is not, we think, sufficient The E 
evidence as against the sureties to warrant us in saying that General of Bengal, 
Cowie could have recovered the money either from the firm of Maclean C. J. 
D. L. Cowie & Co., or from himself, so as to bring the case = 
within section 328 of the Indian Succession Act. We, therefore, 
take the same view of this item as the learned Judge in the 
Court of first instance. The cross-objection must, therefore, be 
disallowed with costs. : 
Harington J.—1t is unnecessary for me to recapitulate in 
detail the facts which have been so lucidly stated in the judgment 
of the Chief Jystice. 
In brief, Cowie presented a petition to the Court praying for 
a grant of Letters of Administration to the estate of Edmund 
Craster Craster deceased on the allegation that he was the duly 
' constituted attorney of the next of kin. 


5 


The petition, supported by a forged power of attorney and a 
false affidavit, was granted on July 29th, 1902. Believing the 
statements in the petition to be true the appellants executed on 
August 15th, 1902 a bond with Cowie “one of the duly constituted 
attorneys of Henry Craster Craster, the only son of Edmund 

\Craster Craster deceased” conditioned for the due administration 
of the deceased’s estate by Cowie “the administrator of 
the property and credits of Edmund Craster Craster deceased ut 
and each of the appellants received a fee for so doing. 

In truth and in fact Cowie was not the attorney of the next 

of kin: Henry Craster Craster did not exist. The statements 
of fact on which the Court was empowered to make the grant 
were untrue. 

i On these facts I am unable to agree that the sureties are 
Gable under the contract on which they are sued. I think no 
lability under that contract ever attached to them ; because both 
they and the Court were under a mistake of fact essential to the 
agreement, and that fact was the authority of Cowie as attorney : 
of the next of kin to apply for, and receive a grant of Letters ` 
of: Administration. 
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Orvir, Under section 214 of the Succession Act the Court has 
1906. power to make a grant to the attorney of the person entitled to 
administration, and to no other person. If, therefore, Cowie had 

v, not succeeded in deceiving the Court as to the existence of Henry 
- The Administrator 


General of Bengal Craster Craster and in misleading the Court into the belief that 


—_ 
Debendra Nath Datt 


Ke E 4 he was duly authorized by Henry Craster Craster to apply for 
Banerji Letters of Administration, the order of the Court of July 29th, 
The Administrator 1902, granting Letters of Administration to Cowie as the duly 


-General of Bengal. constituted attorney of Henry Craster Craster, the next of kin 
Hadas J. of the deceased, could never have been made, and similarly 
— the bond could never have been taken by the Court. 

Suppose the Court had been made aware, after the order of 
July 29th 1902, and before the execution ofthe bond on August 
15th, that Cowie was not the attorney of the next of kin, and 
was not a person to whom a grant of Letters of Administration 
could be committed under section 214, the Court could not 
have taken the bond under section 256, nor could the Court 
‘have permitted the Letters granted under the order of July 
29th 1902 to issue from the office. : 

The fraud, therefore, practised by Cowie induced in the 
Court a mistake as to a fact which was essential to the agreement, 
because but for that mistake, the Court could neither have 
granted Letters of Administration to Cowie, nor have taken 
a bond from the appellants. 

Then the fact of Cowie's authority was equally essential to 
the agreement from the point of view of the appellants. 

. It appears on the evidence that the draft petition, setting 
out Cowie's title to Letters of Administration, was shown to 
the appellants before they executed the bond, and they were 
informed, truly enough, that the Court had granted the petition. 

Both the appellants say that they would not have executed 
the bond, if they had not believed that Cowie was the duly 
appointed attorney ofthe next of kin. I believe the appellants 
when they say this and Ihave no doubt that, while they were. 
prepared to guarantee the due performance of the duties of 
administrator by a person authorised for that purpose by the 
person beneficially entitled to the deceased's estate, that they 
were not prepared to give such a guarantee in the case of a 
person not so authorised. 

Both parties to the bond were equally deceived by Cowie, 
and they were deceived in a matter essential to the transaction. 
The Court believed it was making a grant to a person legally 
entitled to claim it; the appellants believed. that. they were 
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guaranteeing the honest administration of the estate by a 
person legally entitled to Letters of Administration. Had it not 
been for the mistake as to Cowie’s authority, the Court could 
not have taken, and the appellants would not have given, the 
bond under which it is sought to make them liable. 

In my opinion, on these facts, the case falls within the 
scope of section 20 of the Contract Act, and the agreement by 
which the appellants undertook to be bound to the Court, in 
a penal sum conditioned for the due administration of the estate 
of Edmund Craster Craster deceased by Earnest Cowie one of 
the constituted attorneys of Henry Craster Craster, is void, 
because both parties to the agreement were under a mistake as 
to a matter of fact essential to the agreement, 

In fact, the Court agrees to issue Letters of Administration 
under section 214 of the Succession Act to the attorney of the 
next of kin, if the attorney of the next of kin will engage with 
two sureties, for the due administration of the estate, and 
accordingly the sureties engage that the attorney of the next 
of kin shall duly administer the estate. Both .parties contract 
on the basis that the person to whom administration is committed 
is the person duly authorised by the next of kin to represent 
him, and neither party would contract if the administrator did 
not fill that position. 

The sureties did not guarantee the truth of the allegations 
made in the petition of Cowie as to his authority to apply for 
Letters of Administration. Both the Court and the surety 
accepted the truth of these statements, and contracted on the 
assumption they were true. 

The question whether the appellants are estopped by their 
own deed from alleging that Cowie was not one of the duly 
constituted attorneys of the next of kin has not been argued. 
I do not thiak it could successfully be contended that they are 
estopped by a statement made by their co-contractor as to a 
-matter of fact peculiarly within his knowledge, unless it be shown 
that they have been guilty of some negligence. Here they 
satisfied themselves that the Court had granted the petition 
on the evidence which had been tendered by Cowie.’ I don’t 
think they were bound to enquire further, or that they were 
guilty of negligence in executing a bond containing this 
statement. ` ' 

The case of Lester v. Gooch (1), was relied on by the Respon- 


(1) (1868) 17 W. R. (Eng.) 189. 
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Civi. dents as showing that a misstatement in the administration bond 


1908. would not release the sureties, but, in my opinion, it does not 
Debendra Ns Nath Datt affect the case.. There. the bond was conditioned for the due 
administration by one bond, the true and lawful attorney of 

The Administrator ; A 
General of Bengal Rebecca Gardiner, the lawful cousin german and the only next of 


B NL CS M kin of the deceased, and the breach of the condition of the 
Banerji administration bond alleged, was that the deceased, having left 
The reaver Rebecca Gardiner, Martha Lester, Mary Lester and the plaintiff 


General of Bengal. entitled to participate in the assets, the administrator in breach 
Harington J. of the condition in the bond paid over all the assets to Rebecca 
IG Gardiner instead of distributing them amongst the four persons 
who comprised the next of kin. It was held on demurrer to the 
declaration that the breach assigned was good. But no plea had 
been pleaded : there was no allegation that the .Letters of 
Administration had been obtained by fraud, or that the sureties 
contracted on the assumption that Rebecca Gardiner was the 
only next of kin. For all that appears, they may have known 
she was misdescribed. 

This case, therefore, is distinguishable from the present. 

The respondents relied also on the case of Zhe Mayor &c. of 
Kingston on Hull v. Harding (1). That was a case in which 
it was laid down that a surety could not claim to be discharged 
on the ground that his position had been altered by the 
conduct of the person with whom he contracted, when that , 
conduct had been caused by a fraudulent act or omission, against 
which the surety by the contract of suretyship had guaranteed 
the employer. In the present case, in my view, the contract 
of suretyship was void ab iznztto, by reason of a fraud against 
which the sureties did not give a guarantee. They had not 
wanted Cowie to be the attorney of the next of kin, but’ had 
guaranteed that Cowie as the attorney of the next of kin would 
honestly administer the estate. 

It-has been contended in argument that the same reasoning 
would apply if the’ Letters were recalled on the subsequent 
discovery of a will, the existence of which was unknown at the 
time the application for Letters of Administration was made. It 
is said that in that case the grant would have been made, the 
bond accepted by the Court, and executed by the sureties equally 
under a mistake in point of fact essential to the agreement. 
The contract of suretyship would, therefore, be void, and the 
sureties would be discharged from their liability to make good 


(1) (1892) 2 Q. B. 494, 
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any misappropriation of the deceased's estate by the grantee of 
Letters of Administration prior to the probate of the will. 

Ido not feel pressed by this argument for two reasons. 
First, I do not think a contract is void on the ground of common 
mistake if the parties to the contract contemplate the possi- 
bility of the mistake, and agree as to what is to be done if there 
is such a mistake. 

It is hardly correct perhaps to call it a mistake when it is 
a contingency contemplated by the parties with a provision in 
the contract as to what is to be done if such a contingency 
happens. ; 

The sureties engage in their bond that if a will is discovered, 
and probate be granted thereof, the administrator shall render 
up and deliver the Letters of Administration to him granted in 
Court. 


It would involve an absurdity to say that the contract was void 
ab initio and the sureties were discharged because of the existence 
of a will when the contract contains a stipulation by which 
the sureties agree “as to what is to be done if a will is dis- 
_ covered and proved. i 


Secondly. —The existence of a will unknown at the time 
Letters are applied for in no way affects the risk the sureties take 
upon themselves, and, therefore, a mistake as to the existence of 
'a Willis not a matter of fact essential to the agreement into 
which the sureties enter. 

The sureties agree to warrant due administration by a 
person duly authorised by the next of kin to represent him. 
This risk they undertake is not affected by the existence of a 
will unknown to any of the parties. 

The sureties do not undertake the heavier risk of warrant- 
ing due administration by a person not so authorised. A 
common mistake, therefore, as to the authority of the person 
guaranteed is a mistake on a matter of fact essential to the 
agreement, because it directly affects the risk undertaken by the 
sureties. 

The risk of guaranteeing a person authorised by the bene- 
ficiary might be small: the risk of guaranteeing a person not 
so authorised would be much greater, as a beneficiary may be 
expected, in his own interests, to choose an honest man to 
administer the estate. But the risk of guaranteeing the person 
in whom the beneficiary had confidence would in no way be 
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increased or lessened by the existence of a will unknown to the 
person guaranteed. 

In my opinion to hold the sureties liable, is to impose on 
them a liability which they never agreed to undertake. I think 
therefore that the appeal should be allowed and the suit 
dismissed. : . 

It is unnecessary to discuss the other questions argued. It 
is sufficient for me to say that I agree on those questions with 
the judgment which has just been delivered by my lord. 

Stephen J.—I agree with Harington J. 

Mitra J.—I agree with the learned Chief Justice in dismiss- 
ing these appeals. I wish, however, to say a few words on some 
of the questions argued before us. 

On the death of Edmund Craster Craster in England on 
the 31st August 1898, two of the executors named in his will 
of the 4th January 1898 duly proved it on the 27th October 
1898 in the High Court of Justice in England. His estate vested 
inthe executors, and the grant of Letters of Administration 
to Cowie by this Court on the 29th July 1902 for the use and 
benefit of Henry Craster Craster, a person not in existence, and 
not for the use and benefit of the executors who had taken out 
probate, was void from its commencement and was not merely 
vordable, The grant was not only in derogation of the right of 
the executors, but it was for the use and benefit of a fictitious 
person. The grant was obtained on grossly fraudulent mis- 
representation of facts and it was annulled on an application 
under section 234 of the Indian Succession Act. The subse- 
quent grant to the plaintiff was in substance, though not in 
form, for the use and benefit of the executors of the will of 
Edmund Craster Craster. 

There can be no doubt on the authorities that the 
mesne acts done by Cowie between the grant of adminis- 
tration to him and its annulment are of no validity. In 
Abram v. Cunningham (1) it was held that where adminis- 
tration was granted on concealment of a will which appointed 
executors, the grant was void from its commencement and. 
the acts performed by the 'administrator in that character 
were equally void. The same view has been taken by Warrington 
J. Eiis v. Ellis (2), Wooley v. Clark (3) and Boxall v. 
Boxall (4) may also be cited in support of the view. 


` (1) (1680) 2 Lev, Rep, 182. (3)(1822) 5 B. & Ald. 764, 
(2) (1925) 1 Ch. 618, (4) (1884) 27 Ch. D, 220, 
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Brett J. and I were of the same opinion in Pundit Prayrag Raj Oivin. 
v. Goukaran (1). 1006. 

But a further question arises. Was the bond given by the Debendra Na Nath Dutt 
sureties, the appellants before us, for the due administration by v. 

: $ The Administrator 
Cowie of the estate of Edmund Craster Craster also void? or General of Bengal 
; i - : and 
in other words, doss our finding that the grant to Conis was Banla Behari 
void ab initio, discharge the sureties from their liability under Banerji 


the administration-bond ? It has been contended on behalf of the . The Administrator 
sureties that they are discharged, frst, because the grant was General of Bengal, 
void } secondly, because there was mutual mistake, z. e., mistake Mitra J: 
in the Court in making the grant and, as a consequence, in nee 
accepting the bond, and an obvious mistake in the sureties ; and 
thirdly, because the bond was executed on a misrepresentation 
by the Court. As we intimated in the course of the argument, 
the third ground is clearly untenable. The Court made no 
representations to the sureties. It was on the representation of 
Cowie that the Court granted administration to him and it was 
on the representations of Cowie or his agent and on his invitation 
that the sureties joined him in executing the administration-bond. 

'The contention based on mutual mistake is equally unten- 
able. It is true the grant to Cowie was due to mistake in one 
sense, a mistake which arose from a fraudulent misrepresentation 
of facts. It is also true the sureties would ‘not have joined 
Cowie on executing the bond if they had knowledge of the true 
fact$ relating to the estate of Edmund Craster Craster. But 
it seems to me that section 20 of the Indian Contract Act 
relied on by Mr. Pugh has no application to the case. The 
mistake of the Court and of the sureties did not relate to the 
essential subject of the contract. The contract may be given 
effect to notwithstanding the mistake which in one sense was 
undoubtedly mutual. 

The liability of the sureties did not depend on the validity 
„or invalidity of the grant to Cowie. The sureties made them- 
‘selves responsible for the due administration by Cowie of Edmund 
Craster Craster’s estate. He did act under the grant of Letters 
of Administration and the validity or invalidity of the grant 
cannot affect their liability. The liability of a surety is not 
always dependent on the validity of the contract with the 
principal debtor nor is it necessarily co- -extensive with the 
liability of the latter. A contract may be void so far as the 
principal debtor is concerned as in the case of a contract with 


(1) (1902) 6, C. W. N. 787. 
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OrvIL, an infant in India or as in the case of fraud or coercion as 
1906. between the creditor and the principal debtor but not the * 
Y d th i f the i 

Debendra Nath Datt surety an e discharge o surety is not a necessary . 


consequence.’ As instances I may refer to Harris v. Hunthach (1) 


t. 
Generel of Boreal and Kasiba v. Sripat Nasib (2). If Cowie failed to put in 


and an inventory or to submit a correct account of his dealings, 
Banku Behari : tern 
Banerji whether he was properly appointed or not, the liability of 
T. the sureties arose under the covenants in the administration 
The Administrator 


General of Bengal bond. 'The grant covered the Indian assets of the estate of 
Mitra J. Edmund Craster Craster ; there was no mistake as to the existence 
= of the assets, the Court acted within jurisdiction and issued 
Letters on the sureties’ undertaking due administration by Cowie, 
s and neither the non-existence of a person of the name of Henry 
Craster Craster, nor the existence of a duly proved will of Edmund 
Craster Craster ought to exonerate the sureties from liability 

arising out of the covenants in the bond. 

If the liability of the sureties under an administration bond 
depended on the validity of the grant of Letters of Administra- 
tion, the very object of demanding sureties would be frustrated. 
The object of demanding sureties is to prevent the evil conse- 
quences of malfeasance or misfeasance by an administrator and 
to protect the interest of the persons really entitled to the 
assets of the deceased. The administrator holds the estate for 
certain purposes and is responsible to the Court for his dealings. 
The Court in requiring a bond from the administrator and: his 
sureties contemplates not only the effect of mal-administration, 
but also the chances of the grant being subsequently declared 

. either void or voidable. I am, therefore, of opinion that neither 
the invalidity of the grant nor the mistake of the Court in 
accepting the bond is sufficient to discharge the sureties, 

Then as to the extent of the liability of the sureties. The 
plaintiff demanded judgment for Rs. 1,31,922-4 against the sureties 
and obtained in the Lower Court a decree against them for 

^ Rs. 1,07,159-7-7. The amount decreed includes the sum of' 
Rs, 1,05,595, the sale proceeds of 864 Bank of Bengal shares. It 
is argued on behalf of the appellants that this sum was not lost ` 
to the estate of Edmund Craster Craster and was recoverable at 
the date of the institution of the suit, so that the sureties should 
not be saddled with liability, and that if these shares, notwith- 
standing their sale by Cowie, were not lostto the estate, if the 
shares or their value were recoverable from the purchasers from 


(1) (1767) 1, Burrow, 378, (2) (1894) I. L.R. 19 Bom, 697, 
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Cowie, the plaintiff cannot get a decree for damages for their ` 


market-price against the sureties. 
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It is true that the grant of Letters to Cowie was wholly Debendra Nath Dutt 


void and the disposition of the shares by him was also void and 
that Cowie could not give to the purchasers a better title than 
he himself had, and he had none under the grant he obtained 
by suppressing the fact that the estate had already vested in 
executors. The Bank shares or their value might, therefore, be 
recoverable. » 

On the other hand, the contention on behalf of the 
plaintiff is that the purchasers have a good title, Cowie 
having sold the shares in due course of administration, and 
Graysbrook v. Fox (1) has been relied on. A similar contention 
was raised in Elis v. Aids (2) and I. use the following words of 
Warrington J. as an answer to the contention raised before us. 
The administrator's act " was essentially a voluntary act and no 
title was conferred by it and onthe authorities I have cited 
I hold it to have been simply void." The shares were sold 
nearly four years after the death of Edmund Craster Craster 
and it is not pretended that the sales were necessary to be 
effected for payment of funeral expenses or the debts of the 
deceased. There was no sale in due course of administration. 

Sections 242 and 269 of the Indian Succession Act have also 
been relied on as conferring on an administrator power to dispose 
of property and thereby giveto the purchaser a good title. I 
do not think these sections are intended to afford protection to 
unwarrantable and fraudulent dispositions by an administrator 
whose title rests on a grant absolutely void. Sections 242 and 
262 have codified in India the law asit exists in England. Section 
262 of the Indian Succession Act which corresponds to.section 77 of 
20 and 21 Vict. C. 77 affords protection to debtors making bonafide 
payments to an executor or administrator, before revocation 
of the grant, but the Statute does not protect purchasers. The 
scope of the section is limited to debtors making payments 
bonafide and we cannot extend it to purchasers. 

Jt has also been contended on behalf of the plaintiff that 
the executors of the estate of Edmund Craster Craster assented 
to the action of Cowie and waived the tort, and they cannot 
now maintain an action for trover or detinue, and the pur- 
chasers have thus got a good title. The evidence is not clear on 


(3) (1560) Plowd 276, (8) (1905) 1 Ch. 613. 
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‘the point. On the other hand, it appears from the plint that 
the plaintiff has asked for recovery of the present market value 
ofthe shares, including dividends and not the money actually 
realised by Cowie by the sales effected by him. If the executors 
had assented to the sale, the plaintiff could only sue for the 
amount realised by Cowie and not the higher amount covered 
by the suit, the present market value of the shares including 
allthe dividends payable by the Bank. I do not also think 
that the assent of the executors to the tortuous act of Cowie 
after they came to know of the fraudulent disposition of the 
assets by him and of his grossly fraudulent conduct, can be 
pleaded for the purpose of throwing liability on the sureties. 

The appellants, however, did ‘not raise in their written 
statements this plea of abatement of damages and the point 
was not argued ín the lower Court. It is now raised for the 
first time before us. The appellants did not also take proper 
steps to obtain before the final decision of this case, an adjudica- 
tion as to the invalidity of the sales in the presence of the 
purchasers of the Bank shares. Our decisionin the present suit 
will not bind the latter. We cannot, therefore, discharge the 
sureties on the ground that these shares have not in law ceased 
to be a part of the estate of Edmund Craster Craster, when, in 
fact, they are not now a part of it. The wrongful acts of Cowie . 
have caused a present loss to the estate and the sureties are 
bound to make good the loss. The sureties may have under the 
law the right to recoup themselves by recovering the Bank 
shares or their value from the purchasers, but I do not see how 
they can now resist the suit on the ground of the Bank shares 
being still recoverable by the plaintiff or the executors of the 
estate of Edmund Craster Craster. 

Geidt J.—I also agree with the judgment delivered by the 
learned Chief Justice, and I desire to add only a few words 
with reference to the argument that there was a mistake as to 
a matter of fact essential to the agreement, and that, therefore, 
under section 20 of the Contract Act the bonds executed by the 
sureties are void. The consideration for the bonds was the 
grant of administration to Cowie, and the grant was such as is 
contemplated by law, namely, a grant that was liable to be 
revoked or annulled for any of the causes specified in section 
234 of the Indian Succession Act. That was the only kind of 
grant that could be made, and its revocation does not therefore 
constitute a failure of consideration. Nor can the sureties, in 
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my opinion, evade their liability by saying that they entered into 
the engagement on the understanding that Cowie was the duly 
constituted attorney of Henry Craster Craster, son of Edmund 
Craster Craster, whereas it turns that Edmund Craster Craster, 
had no such son. What the sureties engaged for was that Cowie 
should duly administer the estate of the deceased, of which he 
was to obtain possession under the authority of the Court. 
‘The Letters of Administration enabled Cowie to get possession of 
the estate, and the exercise of honesty, on Cowie’s part 
guaranteed by the sureties, was every whit as possible in dealing 
with that estate, whether such a person as Henry Craster Craster 
existed or not. I am unable, therefore, to hold that there was in 
the present case any mistake as to a matter of fact essential to the 
agreement. 

It is probably true enough that if the sureties had known 
that Cowie was not the duly constituted attorney of the next 
of kin, they would not have entered into the engagement. But 
a consideration of this nature does not justify them in repudia- 
ting their contract. The law in India relating to contracts of 
guarantee is to be found in Chapter VIII of the Indian Contract 
Act of 1872, and the mistakes which invalidate such contracts 
are specified in sections 142 and 143. These mistakes must be 
occasioned either (a) by means of misrepresentation made by the 
creditor or with his knowledge and assent concerning a material 
part of the transaction, or (4) by the creditor keeping silence as 
to a material circumstance. It cannot be said that the Court 
in granting administration to Cowie on condition of his finding 
two sureties made any misrepresentation. The mistake on the 
part of the sureties was in no way caused by the Court, nor can 
the Court be said to have kept silence on a matter of which it 
was in complete ignorance. There is nothing in the law to indi- 
cate that sureties are entitled to evade their contract of guarantee 
because of a mistake induced by the principal debtor, and it 
would, in my opinion, be a novel and dangerous doctrine to hold 
that an administration bond issinvalidated by the fact that the 
sureties themselves have been deceived by the very person for 
whose honesty they vouch. 

With reference to Mr. Pugh’s argument that Cowie could 
give no title to the purchasers of the Bank shares which conse- 
quently still formed part of the estate, ‘and that, therefore, no 
realloss'had occurred, for which the sureties could be made 
liable, I would only make this observation. The executors were 
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OIVIL. - entitled to look to Cowie either for the shares, or their value, 
1906. or the money into which he had converted them. By the mis- 
Debendra Nath Dutt PPropriation of the sale proceeds Cowie caused a real and 


La substantialloss to the estate, and the sureties under their bond 
The Administrator $ : 
General of Bengal are; therefore, liable to make it good. 


: Scu. T Mr. Carruthers—Attorney for Debendra Nath. 
_ Banerji Mr. B. S. Ghosh—Attorney for Banku Behari. 
Phe Maiataiteatee Messrs. Morgan © Co—Attorney for the Administrator 
General of Bengal. General. 
Geidt J. S. C. R. Appeals dismissed ; Cross-objection disallowed. 
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FULL BENCH. 





Before Sir Francis William Maclean K:C.I.E., Chief Justice, 
Mr. Justice Ghose, Mr. Justice Rampint, Mr. Justice 
Sale and Mr. Fustice Pratt. 


CIVIL. 
1906. JANOKEY NATH GUHA ROY 
February, 26, 27 v: 
“April? y) — BRAJA LAL GUHA ROY AND OTHERS.* 


- * Civil Procedure Code (Act XIV of 1882), Secs. 522, 525, 526,—Arbitration 
award, pritate,—Decree—Appeul. f ' 

When an application has been made under section 625, Civil Procedure 

Code, for the filing of antaward made on a submission to arbitration without 

the intervention of a Oourt of justice, and the Court, after deciding the 

objections raised against the award, ordered the same to be filed under 

section 626, Civil Procedure Code, and drew up a decree in these terms: “It is 
ordered that the arbitration award in this case be filed in Court : Dissentiente, 


Held by the majority of the Full Bench (Maclean C.J, and Sale J dissentiente) : 
That the decree is substantially one as contemplated by section 526 read with 
section 622, Civil Procedure Code, and is to be interpreted as incorporating 
the terms of the award, and no appeal lies against such decree except in so 
T far as the decree may be in excess of or not in accordance with the award. x 

Ohintamoni Aditya v. Haladhar Maiti (1) approved. 

Ghulam Khan v. Muhammad Hassan (2) referred to. 

Held by the majority of the Full Bench— (Sale J. dissenziente) that when a 
private arbitration award has been ordered to be filed in Court under 
section 626, Oivil Procedure Code, the’ party in whose favour it is, must 
proceed to obtain a judgment and consequent decree under section 522, Civil 


* Reference to Full Bench in Appeal from Appellate Decree No, 2574 of 
1904, against the decree of Babu Woopendra Chandra Ghose, Subordinato 
Judge, Dacca, dated the 20th July 1904, reversing tliat of Babu Sarada Prosad 
Banerji, Munsiff, Munshigunge, dated the 20th May 1908. 


(1) (1906) 2 C. L, J. 153. (2) (1901) I. L, B, 20 Calc, 167. 
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Procedure Code, and if that ‘isa is according to the award, then there is no CIVIL. 
appeal from it. 1908. 
Ghulam Khan v. Muhammad Hassan (1) and oj Raot iv. Bhikari — 
Raot (2) referred to, J anokey Nath Guha 
Chintamoni Aditya v. Haladhar Maiti (3) distinguished. RS 
.Per Maclean O.J. and Ghose J.—An order under section 526, Civil Procedure Braja Lal n Guha Roy, 
Code, merely directing an award to be filed in Court is not tantamount to a 
decree in accordance with the award within the meaning of section 522, Civil ^ ` 
Procedure Code, and is, therefore, appealable. 
Per Sale J. (agreeing with Maclean O.J.)—An appeal does Jie from an order 
passed under section 526, Civil Procedure Oode, directing the filing of a 
private arbitration award in Court, 
Per Sale J.—The words “such award shall then take effect as an award 
made under the provisions of this chapter” in section 626, Civil Procedure 
Code, refer to the effect which follows from section 622, Civil Procedure Code, 
namely, that it is to be enforced in manner provided in the Code for the 
execution of decree. They do not import into section 526, Civil Procedure Code, 
the bar of. appeal prescribed by section 622, Oivil Procedure Code. No decree 
expressly incorporating the terms of the award is required to be drawn up 
pursuant to the order made under section 526, Civil Procedure Code, to file 
the award, nor is the clause restricting the right of appeal in the case of a 
, decree made under section 522, Oivil Procedure | Code, applicable to such an E 
order. 
Per Ouriam : An order passed under section 626 of the Code of Civil 
Procedure, refusing to file an award, is a decree against which an appeal lies. 
Qvaere : When the Lower Appellate Court has reversed by way of appeal 
a non-appealable decree of the Court of first instance, whether the High Court 
should interfere by way of appeal or revision ? 


Appeal by the Plaintiff. 


Applieation registered as a suit under section 525, Civil 
Procedure Code, for filing a private arbitration award. 


The facts will appear from the Order of Reference. 

The appeal came on for hearing before Mitra and Caspersz JJ. 
(July 31, 1905) who referred the case to a Full Bench by the 
following :— " 

ORDER OF REFERENCE. 

* This is añ appeal in a proceeding registered as a suit under 
section 525 of the Code of Civil Procedure. The submission to 
private arbitration was not denied in the case, nor was there any 
dispute with regard to the genuineness of the award. One of 
the defendants, however, denied the validity of the award on the 
plea that the arbitrator had left undetermined certain matters 
referred to him for his decision. The Court of first instance 


(1) (1901) I, L. R. 29 Calc, 183, (2) (1893) I. L. R. 21 Cale. 213. 
(8) (1905) 2 O. L. J. 153, 
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Orv overruled this defgndant’s plea, and ordered the award to be filed. 
. 1906, The defendant appealed from that order of the Munsiff. 
Janokey Nath dais The appeal was contested on the ground, amongst others, 


that no appeal lay from the order of the Court of original 
Braja Lal Guba Eoy, Jurisdiction directing the award to be fled. The Lower 

E Appellate Court has held the appeal to be maintainable, and, 
having decided the plea raised by the defendant in his favour, has 
refused to direct the award to be fled. The-plaintiff now prefers 
this Second appeal from the decision of the Lower Appellate 
Court, and the first question argued before us relates to the right 
of appeal. 

In Ghulam Khan v. Muhammad Hassan (1), it has been 
held by the Privy Council that when matters are referred to 
arbitration in a pending suit, a decree made in accordance with 
the award is not appealable. The question raised before us, 
concerning an award without the intervention of a Court, was 
not directly before their Lordships, but they dealt with the 
different classes of cases contemplated by Chapter XXXVII of. 

“the Code,—the Chapter relating to Reference to Arbitration. 
They pointed out the distinction between the class of cases in 
which an application to refer is made by the parties to a litiga- 
tion, for the determination of any matter in difference between 
them, and the two other classes—either when the parties, with- 
out having recourse to litigation, enter into an agreement to 
refer their differences to arbitration and then desire that the 
agreement should have the sanction of the Court or where 
after an agreement has been made the award has been given 
without intervention of the Court, and the assistance of the 
Court is sought to give effect to the award. Sections 50f to 522 
deal with the first class, and sections 523 and 524, and 525 and 
526, respectively, deal with the second and third classes. 

Now, what is the distinction? Their Lordships of the 
Judicial Committee observe that, in the first class of cases covered 
by sections 506 to 522, the application to refer m»st have the 
concurrence of all thé parties to a suit, and the reference itself is f 
an act of the Court, and no question can consequently arise as \ 
to the regularity of the initial proceedings up to the stage of 
reference. Then, no question can arise in respect of thé genuine- 
ness of the award made by the arbitrators, as proceedings in such, 
matters, being within the cognizance of the Court, are not 

_ contentious and can seldom form subjects of adjudication. But, 


ue 


(1) (1901) I, L. È, 29 Cale. 167, 
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proceedings taken either under sections 523 and 524, or 525 and WANT: 
526, may be contentious. The fact of submission to arbitration, 1906. 
or the fact of giving of the award by the arbitrators, may be Janokey Nath Guha 
disputed, and cause may be shewn. An award made in the Roy 


second and third classes of cases is a decree Within the meaning Braja Lal Guha Roy, 
of the Code. a 

Thus, there is, ordinarily, a real distinction between the first 
class and the second and third classes of cases concerning certain 
stages of the proceedings. If, however, the submission to arbitra- 
tion be not denied, or the genuineness of the award, if no cause 
be shown, either to the filing of an agreement or the filing of an 
award on grounds which, in the first class of cases, are 
within the cognizance of the Court, and, therefore, uncon- 
testable, the distinctions between the three classes would 
virtually cease to exist. The several classes of cases would stand 
on the same footing if there be no litigious proceeding in the 
matters we have indicated above. 

It appears to us that there is good reason for allowing an 
appeal from a decree in any contentious proceeding which 
involves a dispute with regard to the factum of submission or the 
genuineness of an award. There is no reason for attaching 
finality to the finding of a Court on either of these points and 
this, apparently, is the view of the Judicial Committee as expressed 
in the following extract from their judgment :—"In cases falling 
under Heads H and III, proceedings described as a suit and 
reSistered as such must be taken in order to bring the matter— 
the agreement to refer or the award as the case may be under 
the cognizance of the Court. This is or may be litigious proceed- 
ing, a cause may be shown against the application,—and it would 
seem that the order made thereon is a decree within the meaning 
of that expression as defined in the Civil Procedure Code." 

If we have correctly apprehended the intention of the 
Privy Council, it seems to us that the Full Bench decision of z 
this Court, in Mahomed Wahiduddin v. Hakiman (1) and the 
decision of the Allahabad and the Madras High Courts in Amrit 
Ram v. Dasrat Ram (2), Husananna v. Linganna (3) are 
untouched by the case of Ghulam Khan v. Mahomed Hassan (4). 
In these cases the dispute between the parties concerned either 
the factum of submission, or the genuineness of the award, or 
both, An appeal, therefore, in our opinion, lies from an order 


--(1) (1898) I. L. B. 25 Oale. 737. ^ (3) (1893) I. L. R. 18 Mad. 428. - 
(2) (1891) L L. R, 17 all. al (4) 1901) I. L. B. 29 Calc. 167. 
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under section 526 of the Code when the dispute relates to these 
matters whether the Court directs an award to be filed or declines 
to do so. 

The difficulty arises when there is no dispute in prelimi- 
nary matters, when, as in the present case, the parties do not 
contest either the reference to arbitration or the genuineness 
of the award; when the contest is confined to all or some 
of the objections specified in sections 520 and 521, and when 
the distinction between the three classes of cases disappears. 
The finality which attaches to an award made by a Judge chosen 
by the parties themselves ought to attach to an award, whether 
the submission be made in a pending litigation or without the 
intervention of a Court of justice. Subject to the decision of 
the Court, of objections under sections 520 and 521, a decree 
based on, and in accordance.with, an award ought to have finality. 
The Code of Civil Procedure declares that fnality in section 
522, when the award is made on a reference in a pending suit, 
and in Ghulam Khan v. Muhammad Hassan (1) the Privy 
Council affirms the same thing. 

Can we extend the rule as to finality to an arbitration 
award made without the intervention of a Court and after. 
wards allowed to be filed in Court? We would have answered 
the question in the affirmative if our answer had to depend. 
merely on the reasonableness of the rule. But in such a matter 
of procedure we must be guided by the Code, and we cannot 
adopt a view not warranted by it, however reasonable the con- 
trary rule may seem to be. 

Turning to section 526, we find that it does not, in express 
terms, bar an appeal in any case, far less does it distinguish 
between cases of controversy in matters within, and those with- 
out the cognizance of the Court. If there be no express bar 
to an appeal and if an order under the section is a decree within 
the interpretation clause in section 3 of the Code, section 540 
allows an appeal. —— 

But it has been contended-that the words—''and such: 
award shall then take effect as an award made under the 
provisions of this chapter"—in section 526 entail the operation 
of section 522 in its entirety and that inasmuch as the last 


-Clause of section 522 bars an appeal from a deeree made in 


accordance with an award, there is no appeal from.an order 
under section 526 directing an award to be filed. The words 


(1) (1901) I, L. R. 29 Calo: 167: 
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quoted, however, comprehend the effect of an award filed and 
the effect of an award filed is that a decree follows, or is implied 


“by it ; and, in the words of section 522, it is capable of being 


u enforced in manner provided in this Code for the execution 
of decrees.” ‘The privilege, or the absence of the privilege, of 
presenting an appeal by an unsuccessful litigant can scarcely be 
said to be an effect, or a consequence, of an order of a Court of 
justice. 

Coming now to the Indian cases decided since the ruling 
of the Judicial Committee in Ghulam Khan v. Muhammad 
Hassan (1), we find that there is a conflict, which makes it incum- 
bent on us to refer the question for an authoritative decision by 
a Full Bench. 

In Nadtar ‘Chand Shaha Bonik v. Gobind Chander Shaha 
Bonsk (2), the Court of first instance directed an award made 
by arbitrators to whom submission was made "without the inter- 
vention of a Court of justice, to be filed under section 526. 
The opposite party appealed to this Court from the order, 
directing the award to be filed, and the right of appeal was ques- 
tioned by the respondent at the hearing. The learned Judges 
(Maclean, C. J. and Geidt, J.) went into the merits of the case 
and dismissed the appeal ; and, on the preliminary point taken 
by the respondent, they expressed the inclination of their 
opinion to be in favour of the right of appeal having regard 
to the language of the Judicial Committee in the case of Ghulam 
Khan v. Muhammad Hassan (1). 

In Abdul Taher and others v. Azmut Bibi and another (3), 
Henderson and Geidt, JJ. decided in favour of the right of 
appeal by an unsuccessful litigant in a suit under section 525, 
though the facts of that case were the converse of those of the 


one now before us. 
In Xatik Ram v. Babu Lal (4) Blair and Banerjee JJ. 


. held that no appeal lay from an order refusing to file an award 


made by an arbitrator without the intervention of a Court, but 
with reference to the observations of the Judicial Committee in 
Ghulam Khan v. Muhammad Hassan (1), the learned Judges say 
that in their opinion those observations were “intended to apply 
to cases where an order has been made directing an award to be 
filed, and not to cases where an application is rejected.” The 
learned Judges of the Allahabad Court seem to have taken the 


(1) (1901) I, L. B. 29 Cale, 167. (8) (1905) 9 C. L. J. 80. 
(2) (1903) 2 C, L. J. 61. (4) (1908) I. L. B. 26 AlL 205, 
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same view with regard to the right of appeal in a case like the 


present one as this Court was disposed to take in Nadtar Chand 
Skaka Bonik v. Gobind Chander Shaha Bonik and Abdul 
Taher v. Azmut Bibi. 

In Pounusamt „Mudal v. Mandi Sundara E the 
opinion adopted by a Full Bench of the Madras High Court on 
the considered dictum in Ghulam Khan v. Muhammad Hassan 
(2) is that it lays down that an order under section 526 is a 
decree in all cases, and as such, is appealable. In this respect 
they differ from the Allahabad High Court and agree with the 
decision of this Court in Mahomea Wahiduddin v. Hakiman (a). 
In Appeal from Appellate Decree No. 570 of 1904 decided on 
the 12th July 1905 (not yet reported) (4), Stephen and Mookerjee, 
JJ. have taken a different view. The learned Judges on facts 
similar to the facts of the present case have come to the conclu- 
sion that no appeal lies from an order under section 526 directing 
an award to be filed. 

We entertain doubts as to the correctness of the decision 
of this Court in Appeal from Appellate Decree No. 570 of 1904(4), 
and it seems to us to be in conflict with the other Indian cases 
referred to above. 

We, therefore, refer the case to a Full Bench, the question 
for decision being :—Does an appeal lie from an order passed 
under section 526 of the Code directing the filing of an award 
made on a submission to arbitration without the intervention 
of a Court of justice ? 

We express no opinion on the other points raised in the 
appeal as they will not arise if no appeal lies. 

The case was then argued before the Full Bench. 

Babu Jyoti Prasad Sarvadhikari (with him Babu Satleswar 
Sen) for the Appellant.—The point as formulated ignores the 
distinction observed in those cases where the factum of reference 
or of award is denied and where it has been held an appeal would 
lie; see Amrit Ram v. Dasrat Ram (5), Husan v. Linganna (6), 
Mahomed v. Hakiman (7). Therefore to be more definite, some 
such words “as when the objections shewn are such as are 
enumerated in section 520 or 521" should have been added at 
the end of the question referred to the Full Bench for decision. 
After such objections are De of, the same finality, I submit 


(1y (1903) I. L. R. 27 Mad. 255. Since reported (1905) 2 OL J. 158 
(2) (1901) I, L. R. 29 Calc. 167. (1894 r L. R. 17 All 21 
(8) (1898) I, L. R. 25 Calo. 757. (e) (1895) I. L. R. 18 Mad, 428, 


* (7) (1898) I. L. B, 25 Calo. 787 (773). 
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should attach to a private award as to an award made in a CIVIL. 

\ pending suit. The words "shall take effect” in section 526 1906. 

. 1 1 n ve 
mean “ will operate as," “will have all the force of " and not Janokey Nath Guba 


simply “ will be capable of execution" as held by the referring Roy 
Judges. In other words, the provisions both as to enforcement Braja Lal Quba Roy. 
and finality laid down in section 522 are to hold good i in the ru 
case of awards under section 526; see observations of Pigot J. in 
Surjan Raot v. Bhikari Raot (1), of Ghose J. at page 229, ibid, 
of Edge C. J. in Ummi Fazl v. Rahim-un-nissa (2), of Banerjee J. 
in Mahomed v. Hakiman (3); see also Husananna v. Linganna (4) 
and the order of referrence in Ponnusami v. Mandi Sundara (5). ^ 
The general scheme of the Code is to give finality ; see the observa- 
tions of their Lordships of the Judicial Committee in Ghulam 
Khan v. Muhammad Hassan (6). Under English Law, the 
same finality attaches to private awards and they are to have 
_ the same effect as an order of Court; see section 2 of the 
Arbitration Act and Russell on Arbitration, 8th Edition, pages, 
. 47) 441, 323, 294 ; see also Statute 9 andro Will. III Ch. 15, 
Russell page 323. 
Therefore, there is no appeal when the award is filed under 
section 526 except in those cases where the factum of submission 
or reference is denied, when the Court has no jurisdiction to 
pass the decree, Husananna v. Linganna (4). When the Court 
refuses, the order is a decree as held in Ghulam Khan's case 
but it not being a decree upon an award the provision 
in section 522 against appeal won't apply. When their 
Lordships in GAulam Khan's case say that the order under 
. Heads II and III is a decree, they mean the final order 
adjudicating upon the rights of the parties, so that in the case 
where the Court refuses, the order of refusal would be a decree 
and in the case where the Court allows, the order to file the 
award together with the award or rather the decree following 
upon the award would be the final order or the decree and not 
the mere bare order to file without the award or the decree 
upon the award. No sooner the order to file is passed, judg- 
mènt and decree would follow and form part of the order and 
such order or decree would by virtue ofthe operation of section 
522 be final. 
' As regards the cases cited by the learned referring Judges, 
A Isubmit there is really no conflict. In Nadtar Chand v. Gobind (7), 


E (1898) I. L. R. 21 e 219 (299). a (1890) I. L. R. 18 All. 366. 
2) (1895) I. L. R, 18 Mad. 423. (1908) I.L R. 27 Mad. 255. 
(8) (1898) I. L. R. 25 Cale. 757 (773). (6) (1901) T. L. R. 29 Cale, 167, 183. 


/ (7) (1908) 2 C. LJ. 61. 
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the question whether appeal lies from an order to file an award 
under section 526 was not decided as the appeal was dismissed on 
the merits; besides, as observed by Mr. Justice Mookerjee. in 
Chintamoni v. Haladhar {1), the factum of reference having been 
denied in that case it came within the scope of the doctrine 
laid down in the F. B. case in Husananna v. Linganna (2). The 
case of Abdul v. Agmut (3) was a converse case where the 
Court refused the application. The case of Katik v. Babu Lal (4) 
is also a converse case and I further submit that it is wrongly 
decided having followed the F. B.case of Bhola v. Gobind (5), 
where it was held that an order refusing is nota decree within 
the meaning of section 2. The case of Ponnusamt v. Mandi 
Sundara (6) {s another converse case, and, moreover, all that it lays 
down is that an order under section 526 is a decree. Thé case 
of Chintamont v. Haladhar (7) is on all fours with the present 
case and is distinctly in my favour. 

Babu Juanendranath Bose (with him Babu Surendra Nath 
Guha) for the Respondents :—One short answer to the contention 
of the appellant is that even admitting for the sake of argument 
that the concluding words of section 526, Civil Procedure Code, 
make the bar of appeal provided for in section 522, Civil 
Procedure Code, applicable to orders under section 526, Civil 
Procedure Code, the decree which is made final under section 
522, Civil Procedure Code, is a decree which follows the judgment 
given according to the award. Section 522, Civil Procedure Code, 
provides that the Court after dealing with the matters referred to 
in sections 520 and 521, Civil Procedure Code, shall proceed to 
give judgment according to the award and upon the judgment 
so given, a decree shall follow, see also Suran Raot v. Bhikari 
aot (8), and no appeal shall lie from such decree except in certain 
cases. Now, the order or decree in the present case ís not such 
a decree as is contemplated by section 522, Civil Procedure Code 
to be final. It is an order simply directing the award to be filed, 
Such an order or decree is not made final under section 522, Civil 
Procedure Code. The case of Chintamoni v. Haladhar (7) is dis- 
tinguishable. There a judgment was pronounced according to the 
award anda decree followed as contemplated by section 522, 
Civil Procedure Code, and it was held, that such a decree was 


final. 


(1) (1905) 2 O. L. J. 188. (8) (1908) I. L. R. 27 Mad. 255. 

(2) (1895) L L. R, 18 Mad. 423. qug 20.L.J.1 

(8) (1905) 2 O, L. J. 80. (8) (1803) I. L. R. 21 “Sule, 218 at 220, 
(4) (1903) I.-L, B. 26 All. 205. 3 

(B) (1884)L L. B i g 
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In the next place, I submit that the language of section 


526, Civil Procedure Code, does not import the finality of decrees . 


under section 522, Civil Procedure Code, to orders or awards under 
section 526, Civil Procedure Code. "Under section 526, Civil 
Procedure Code, the award, when ordered ta be filed, shall take 
effect as an award, made under that chapter. Now,the ex- 
pression ‘ the award shall take effect ' can, by no stretch of language, 
be said to mean that no appeal shall lie either from the order 
directing the award to be filed or from the award so filed. ‘The 
award shall take effect ’ means that the award shall be capable of 
execution. As observed by Petheram C. J., section 526, Civil 
Procedure Code creates a mode by which the award, when' made, 
is to be enforced ; Suryan Raot v. Bhikari Raot (1). 

Then, on principle, the same finality which attaches to decrees 
under section 522, Civil Procedure Code, ought not to attach to 
orders or awards under section 526, Civil Procedure Code. There 
is a very important distinction between cases falling under section 
522 and section 526, Civil Procedure Code. Sections 513 to 521, 
Civil Procedure Code apply to cases under section 522, but they 
do not, from the very nature of things, apply to cases under 
section 526, Civil Procedure Code: In this connection, mark 
the words of section 524 which make the foregoing provisions of 
the chapter applicable, to cases under sections 523 and 524 and 
the absence of any such words in section 526, Civil Procedure Code. 
While in cases falling under section 522, there is provision for 
summoning witnesses and enforcing their attendance (section 513), 
for filing their depositions and documents taken and proved 
before the arbitrators (section 516), for stating special case for 
the opinion of the Court and obtaining such opinion on the 
award (section 517), for modifying and correcting the award by 
the Court (section 518), for remitting the award to the recon- 
sideration of the arbitrators, where necessary (section 520),—while 
there are these wholesome provisions and safeguards in cases of 
awards by arbitrators appointed by the Court, and where the 
arbitrators act under the guidance, control and supervision of 
the Court,—there are no such provisions or safe-guards in cases 
coming under section 526, where the arbitrators act on their own 
responsibility and give award as they like, and while there is 


good reason for not allowing an appeal from decrees in accord-` 


ance with the award under section 522 except in certain cases, 


(1) (1898) I. L. B; 21 Calo, 218 at 219." 
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no such reason holds good in case of orders or awards under 
section 526, Civil Procedure Code, and justice and ireason require 
that such orders or awards should not be made final but be open 
to appeal. 

Lastly, the considered dictum of the Judicial Committee in 
the case of Ghulam v. Muhammed Hussain (1) has been uniform- 
ly understood by all the different High Courts to be in favour: of 
an appeal against an order under section 526, Civil Procedure 
Code ; see Wadtar Chand v. Gobind Chander (2), Abdul Taher v. 
Asmut Bibi (3),eHart Mohan v. Kali Prosad (4), Ponnusami v. 
Mandi (5) and Katik Ram v. Babu Lal (6). 

On all these grounds, I submit, an appeal did lie to the 
Lower Appellate Court and that the question referred to the 
Full Bench should be answered in the affirmative. 

If, however, your Lordships be of opinion that no appeal 
lay from the decision of the first Court, then there would be no 
Second appeal to this Court from the decision of the Lower 
Appellate Court and the present appeal ought to be dismissed. 
The remedy of the other side, if any, would be by an application 
under section 622, Civil Procedure Code. The authorities on 
this point are conflicting. 

Babu Fyotiprasad A in reply :—In this case 
a decree was drawn up and although it did not set out the 
terms of the award, I submit the award isto be taken as part 
of the decree. It was so considered by the parties and 
by the Courts below and also by the learned referring Judges. 
It is, therefore, under section 522 final. 

In the next place, I submit that a Second appeal would lie 
under section 584 against the decree of the Appellate Court even 
when that Court wrongly entertained an appeal and had no 
jurisdiction to do so. lt would clearly come within section 584 
and your Lordships have often allowed a Second appeal. At any 
rate your Lordships can interfere under section 622 and set 
aside the decree of the Lower Appellate Court. 

C. A. V. 

The following judgments were delivered :— 


Maclean C. J.—The question submitted is— Does an appeal 
lie from an order passed under section 526 of the Code directing 


. 29 I. A, 51; I, L. R. 29 Calc. 167 at 182, 183. 


(1) (1901) I. R. 
(2) (1903) 2 O. L. J, 61 at 65. (4) (1903) I. L. R., 83 Cale, 11 at 18. 
(8)(1905) 2 C. L. J, 80 at 85, 86. (5) (1903) T. L. B., 27 Mad, 256 at 258, 


(6) (1908) I, L. R., 26 All, 205 at 206, 
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the filing of an award made on a submission to arbitration 


without the intervention of a.Court of justice. 
* The answer depends upon the construction of sections 526 
and 522 of the Code of Civil Procedure. 

It is clear upon the authorities that prima facie an appeal 
does lie from such an order. (See the Full Bench case in this 
Court of Mahomed Wahiduddin v. Hakiman alias Hakku (1), 
the Full Bench case in the Madras High Court, Pounusam? 
Mudali v. Mandi Sundara Mudali (2) and the following observa- 
tions of the Judicial Committee in the case of Ghulam Khan v. 
Muhammad Hussan (3),: “In cases falling under Heads II and 
II], the provisions relating to cases under Head I are to be 
observed so far as applicable. But there is this difference which 
does not seem to have, beer always kept in view in the Courts 
in India. In cases falling under Head I, the agreement to refer 
and the application to the Court, founded uponit must have the 
- concurrence of all parties concerned, and the actual reference is 
the order of the Court. So that no question can arise as: to the 
regularity of the proceedings up to that point. In cases falling 
under Heads II and III proceedings described as a suit and 
registered as such must be taken in order to bring the matter, 
the agreement to refer or the award as the case may be, under 
the cognizance of the Court. That is or may be a litigious 
proceeding, cause may be shown against the application, and it 
would seem that the order made thereon is a decree within the 
meaning of that expression, as defined in the Civil Procedure 
Code." 

If a ‘decree’ within the definition in the Code, it is prima 
Jacte appealable. There is no suggestion in that passage of the 
judgment of the Privy Council that an appeal from an order under 
section 526 is barred under section 522: andit must be remem- 
bered that the Court was dealing with the case of the finality of 
a*lecree upon an award under section 522. 

It is said that the cases only deal with orders, under section 
526, refusing, and not erdering, the filing of the award. But 
the result of the decision cannot affect the appealability of the 
‘order unless we find, as we sometimes do, in the Code, an express 
bar against an appeal in a certain class of orders. Is any such 
express bar to be found in the case of an order directing a filing 
of the award under section 526 ? It is contended that it is to be 


(1) (1898) I. L r 25 Oale, 757. (2) (1908) I. L. B., 97 Mad, 255. 
8) (1901) I, L. R., 29 Calc, 167 at 183. 
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Orvir. found in section 522. But the only decree, from which an appeal 

1908, does not lie under that section is a decree according to the 

e award: any decree in excess of, or not in accordance with the 
Janokey Nath : ; : : 

. Guha Hoy award, is appealable. How can it be said that an order under 

BrajalalGaha Section 526 merely directing an award to be filed is a decree 

Roy. according to the award within the meaning of section 522? In 


j Maclean. Q. J, the present case the only order is that the award be filed. On 
Ec the face of this order what is there to show whether, " the decree 
is in excess of or not in accordance with the award." How could 
'such an order be enforced in execution, as contemplated by 
section 522? There is nothing in the language of section 526 
to support the contention that an order made under that section 
is tantamount to a decree under section 522. The language is 
directly against such view. The section says: “and such 
award shall then take effect as an award made under the provi- 
sions of this Chapter.” The section does not say the order 
shall have the effect of a decree under Sec. 522, which one 
would naturally have expected, if the appellant’s contention 
is to prevail. It says nothing as to the effect of the order, but 
only as to the result gua the award. These words mean 
that when an order directing the filing of the award has 
been made, the award shall standin the same position as if it 
had been an award made through the intervention of the 
Court, or perhaps it would be more accurate to say an award 
made on a reference to arbitration in a suit. Were it otherwise, 
a party, who has got an award filed under section 526 would be 
in a better position than in the case of an award made ona 
reference in a suit; such order is to be absolutely final, and the 
party against whom the award is made is deprived of the possible 
advantages afforded him by sections 518 and 519. A decree 
under section 522 can only be passed when certain conditions 
have been fulfilled: there are no such conditions in 
. section 526. I think, that when an award has been ordered 
to be filed under section 526, the party in whose favour 
it is, must proceed to obtain a judgment. and consequent decree 
under section 522, and if that decree is according to the award 
then there is no appeal from it. But until there is such a decree, 
how, as I have pointed out, can it be determined whether it 
is in excess of or not in-accordance with the award: and what 
is there to execute ? I am unable to accept the view that a mere 
order under Sec. 526 is a decree in accordance with the award 
under Sec. 522, and the appellant must substantiate this before 


Vor. III.) HIGH COURT. 


he can succeed. No doubt the object of the section is to ensure 
` finality in these matters. Nothing I have said contravenes this 
principle. 

I am glad to find this view is supported by my predecessor 
Sir Comer Petheram and Mr. Justice Ghose in the case of 
Surjan Raot v. Bhikari Raot (1). Sir Comer Petheram says 
(p. 220) speaking of proceedings under sections 525 and 526 :— 
* Tf no such cause is shown against the award, it is to be filed 
and shall then take effect as ah award under the provisions 
of Chapter XXXVII of the Code, that is to say, it takes effect 
asan award upon which judgment must be given, and upon 
which judgment a decree must follow in the suit which was, 
Ithink, for reasons which I will presently mention, commenced 
by the petition, to file the award, which petition. by virtue of 
section $25, takes the position of the plaint by which a suit 
is to be commenced.” Whilst Mr. Justice Ghose says at p. 229: 
“ Section 526 of the Code provides that when any person in- 
terested in a private award is desirous of enforcing it, he may 
apply to the Court of the lowest grade having jurisdiction over 
the matter to which the award relates, that the awdrd be filed 

in Court. The application, when presented, shall be numbered 
and registered as a suit between the applicant as plaintiff and 
the other parties as dependants ; and the Court shall then call 
upon the opposite party to show cause why the award should 
not be filed. Sec. 526 provides that if no ground such as is 
mentioned in section 520 or 521 be shown against the award, 
the Court shall order it to be filed; and such award shall then 
take effect as an award made under the provisions of the 
Chapter XXXVII, £. e., an award made through the intervention 
of the Court. On turning to section 522, which relates to such 
an award, we find it laid down that if the award is accepted, 
judgment shall be given in accordance therewith, and upon the 
judgment so given a decree shall follow. 

t When, therefore, section 526 provides that the award shall 
take effect as a decree, I take it that judgment shall be passed 
by the Court, and a decree shall follow as in section 522. When 
sucha decree js made, the same limitation as to appeal, as 
applies to decrees made upon awards through the intervention 
of Court, equally applies to it. Inthis view of the matter the 
proceedings taken upon the application, which is registered 
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CIVIL. as a suit, may rightly be regarded as proceedings taken in the 
1906. suit.” 
ae In my opinion the question ought to be answered. in the 
Janokey Nath ; g y op q 8 
Guha Roy affirmative. 
t. à : FR Si 
Rraja Lal Ouha In the case of Chintamont Aditya v. Haladhar Maiti (1), 
Roy. a decree in the terms of the award was-drawn up : it was substan- 


` Maclean O. J. tially a decree in accordance with Sec. 522. 


Ghose J.—I wish the question referred to the Full Bench 
was not so limited in terms as it has been put before us ; and that 
the question had reference to the particular case which gave rise 
to the reference. The question as put is this :—Does an appeal 
lie from an order passed under section 526 of the Code directing 
the filing of an award made in a submission to arbitration without 
the intervention of a Court of justicei?” It would have been 
better if some words to the following effect were added at the end 
of the question ; namely, “when the objection raised is one such 
as is mentioned or referred to in sections 520 or 521 of the Code, 
and when such order is followed up by a formal decree directing 
the award to be filed." If, however, I were to answer the. ques- 
tion, as put, I should say that I agree with the learned Chief 
Justice in holding that an appeal does lie from a bare order made 
by the Court “that the award be filed,” and when he says that 
‘when an award has been ordered to be filed under section 526, 
the party in whose favour it is must proceed to obtain a 
judgment and consequent decree under section 522 and if that 
: decree is according to the award, then there is no appeal from it." 

Section 526 of the Code declares that “if no ground’ such as 
is mentioned or referred to in section 520 or section 521 be shown 
against the award, the Court shall order it to be filed, and such 
award shall then-take effect as an award made under the provi- 
sions of this Chapter.” And on turning back to section 522, 
which by implication is made applicable to cases falling under 

. section 526, we, find that it provides that “the Court when it sets 
no cause to remit the award or any of the matter referred to 
arbitration for reconsideration in the manner aforesaid and if no 
application is made to set aside the’ award or if the Court has 
refused such application, it shall give judgment in accordance 
with the award and upon the judgment so given, a decree shall 
follow and shall be enforced in the manner provided by the Code 
for the execution of decrees, and that no appeal shall lie from 


(1) (1905) 2 C. L. J. 153, ^ 
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such decree except in so far as the decree is in excess of ‘or not 
in accordance with the award." Reading these two sections 
together, there can be no doubt, I think, that a judgment is to be 
given by the Court and, upon such judgment, a decree shall 
follow. And that is precisely the view which I expressed in the 
case of Surjan Raot v. Bhikari Raot (1) which has been quoted 
by my Lord in his judgment. But then the question is whether 
the conditions prescribed in these two sections were substantially 
complied with in this case. We find that, upon the application that 
was made by the plaintiff under section 525 of the Code, certain 
objections were preferred by the defendant, objections falling 
under section 520 of the Code, and they were discussed by the 
Court in the judgment that it pronounced ; and the Court, being 
of opinion that there was no ground made out why the decision 
of the arbitrator should not be given effect to, ordered that the 
award be filed in Court. In accordance with this judgment, a 
formal decree was drawn up. That decree was, however, not in 
exact accordance with the directions contained in section 522 of 
the Code; and it was in the following words :—* It is ordered 
that the arbitration award in this case be filed in Court. The 
costs of this Court to be borne by the plaintiff and the three 
defendants in equal shares." The question here arises whether 
this decreé is substantially a decree as contemplated by section 
.526 read with section 522 of the Code. I am of opinion that 
itis. What the decree really means is that the plaintiff is entitled 
to, and do recover the reliefs awarded to him by the arbitrator. 
Reading the decree in this wise, itis obvious that it is ‘capable 
of execution ;, and I may add that, in the Mufassil Courts, decrees 
upon private awards are often made in the form adopted in this 
case, and no difficulty, so far as I am aware, has ever been experi- 
enced in the matter of executions of such decrees. The Judicial 
Committee of the Privy Council, in the case of Ghulam Khan 
v. Muhammad Hussan (2 as I read the judgment, treats the 
cases falling under Heads 2 and 3 or rather the awards made 
in such cases, as of the same finality as awards made through the 
intervention of the Court ; and, if that is so, it seems to me 
that when a decree is made such as is contemplated by section 
526 read with section 522 of the Code it becomes a decree of 
the same finality, as a decree made under section 522. No doubt, 
_ in regard to an order, or rather a decree made under section 526, 
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there is no specific provision in the Code barring an appeal 
against it ; but still, if section 522 is by implication applicable 


to section 526, the same result must follow in regard to appeals, 


as in the case of a decree made npon an award obtained through 
the intervention of the Court. An order refusing to file an 
award is a decree within'the meaning of the Code of Civil Pro- 
cedure ab has been held by the Judicial Committee and, as such, 
it is appealable. As I understand it, it is appealable, not because. 
évery decree made under the Code is appealable, but because 
such a decree is not a decree in accordance with the award, but 
rather in spite of it, or rather contrary thereto. The two Full 
Bench cases, one of this Court, and the other of the Madras 
High Court, to be found in Indian Law Reports 25 Calcutta 757, 
and Indian Law Reports 27 Madras 255 respectively, do not, as: 
I understand them, lay down any thing more than that an order 
determining that there was no reference to arbitration, and 
rejecting the application made under section 525 of the Code is 
a decree within the meaning of section 2 of the Code, and as 
such appealable. They hardly help us in’ determining the 
question now raised. 

For these reasons I should answer the question referred to 
the Full Bench by saying that a bare order passed by the Court 
under section 526 directing the filing of an award is appealable, 
but that when a decree has been pronounced by the Court 
affirming the award it is not appealable. 


The reference before us has been made in a Second appeal, 
and under the rules of this Court, we have to deal with the 


. appealitself. It seems to me that if no appeal could be enter- 


tained against the decree of the Court of first instance affirming 
the award, and there was no question as to the validity of the 
award itself, the Court of appeal below had no authority “in 
entertaining the appeal and reversing the decree of the first Court. 
The decree of the appellate Court is either appealable to this 
Court it being a decree as contemplated by section 584 of the 
Code, or it is such which we are at liberty to interfere with under 
the revisional powers conferred on this Court by section 622 of 
the Code. The question whether we should interfere with such 
a decree as a Court of appeal, or under our revisional powers, 
is to my mind rather academical, for in either view of the matter, 
I am of opinion that the decree of the Court of appeal 
below should be set aside and that of the Court of first instance 
restored. 


Vor. IIL] i Hren court. 


Rampini J.—I would answer the question propounded for our 
decision by the referring Judges by saying that an appeal lies from 
an order passed under section 526 of the Code of Civil Procedure 
‘refusing to file an award made on a submission to arbitration without 
the intervention of a Court, but that no appeal lies from an order 
directing such an award to be filed except in the cases specified 
in section 522, z.e., when the decree is in excess of or is not in 
accordance with the award. I believe such is the effect of the 


words in the conclusion of section 626 vtz., "such award shall ' 


then take effect as an award made under the provisions of this 
Chapter’—one of the effects of such an award being that it is 
final, except in the cases above mentioned. It is unnecessary, I 
think, for me to allude to the numerous rulings on the subject. 
They are discussed in great detail in the judgment of Stephen and 
Mookerjee JJ. in Chtutamont Aditya v. Haladhar Matte(1) in which 
I for the most part agree. I fully concur with these learned Judges 
in the view they take of the meaning and effect of the decision of 
their Lordships of the Privy Council in the case of Ghulam Khan 
v. Muhammad Hassan (2). In this case, their Lordships to my mind 
most significantly observe :— 


t The principle of finality which finds expression in the Code 
is quite in accordance with the tendency of modern decisions in 
this country. The time has long gone by since the Courts of this 
country shewed any disposition to sit asa Court of appeal on 
awards in respect of matters of fact or in respect of matters of law”. 

In the case out of which this reference arises, there- was, as 
pointed out by my learned brother Ghose, a formal decree drawn 
up. It is true that in the judgment it is merely said ‘ordered 
that the award be filed in Court”. These words were repeated in 
the formal decree, in which the terms of the award were not set 
forth. But this is in accordance with the loose practice that 
prevails in District Courts, and the decree is, in’my opinion, to be 
interpreted as in-corporating the terms of the award. Hence I 
think no appeal lay to the District Judge and he had no juris- 
diction to refuse to direct the award to be filed. The question 
may then arise “ does a Second appeal lie to us ?".and it has been 
urged that as the District Judge has exercised a jurisdiction which 
was not vested in him, the appellant's proper remedy was by an 
application to this Court under section 622. But it seems un- 
necessary to deal with this question at any length. If a Second 
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appeal lies, we should allow the appeal. If no Second appeal lies, 
then we can set aside the order of the Court below under the 
authority vested in us by section 622 of the Code of Civil 
Procedure. 

I would, therefore, set aside the decree of the District Judge 
and restore that of the Court of first instance. 


Sale J.—I agree in the answer which the Chief J ustice 
proposes to'give in this Reference. 

In my opinion the observations of the Judicial Committee of 
the Privy Council in the case of Ghulam Khan v. Muhammad 
Hassan (1), clearly indicate that an order made under section 526 
of the Code'to file an award is a decree within the meaning of the 
definition contained in the Civil Procedure Code and as such, 
prima facte, is appealable. 

' If this be the effect of section 526, upon a true construction 
of the section, has the right of appeal thus given been restricted or 
abolished or otherwise affected by any of the sections of the 
Code either expressly or by necessary implication. It is said that 
section 522, if read with section 526, has the effect of barring the 
appeal In my opinion it is a forced and therefore erroneous 
construction of the section which leads to this conclusion. 

Section 526 provides that on certain conditions being fulfilled 
the Court shall direct the award to be filed, and the award when 
fled shall take effect as an award made under the provisions of 
the Code. It is necessary to turn to section 522 to determine 
what is the efect given to an award made under the provisions of 
the Code, or in other words, made in pursuance of a reference by 
the Court. The effect prescribed by section 522 is that it is to be 
" enforced in manner provided in this Code for the execution of 
decree." Reading sections 526 and 522 together, it is clear that - 
the effec? to be given to an award which is ordered to be filed 
under section 526 of the Code, is that itis to be enforced in the 
same way as a decree. The language ofsection:526 does not 
justify anything more of the provisions of section 522 being 
imported into section 526 than is sufficient to explain the effect 
to be given to an award made under the Code, or in other words 
to show how it is to be enforced. i 

If this is the right view of the sections read together it follows 
.that no decree expressly incorporating the terms of the award 
is required to be drawn up in pursuance of the order to file the 


(1) (1901) I. L. R. 29 Cale, 167 at 183, ^ 


Vor. IIT] HIGH COURT. 


award made under section. 526, nor is the clause restricting the 
right of appeal in the case of a decree made under section 522 
applicable to an order to file an award made under section 526. 
This construction of the sectiohs 526 and 522 has long 
prevailed on the Original Side of the Court, as is shown by the 
practice in drawing up orders to file awards and the mode 
in which such orders have been enforced by execution under the 
provisions of the Code. No decree other than the order to file 
thé award has been drawn up ever since the time the practice 
was so settled by Mr. Justice Wilson, and the terms of the award 
have been enforced when necessary by application on Tabular 
Statement just as if the terms of the award were the terms of a 
decree of the Court. A similar practice has prevailed since the 


Indian Arbitration Act came into force in 1899. Section 15 of 


that Act takes the place of section 526 of the Code so far as 
the Original Side of this Court is concerned, and it provides that 
the award when filed shall be enforced as if it were a decree of the 
Court. 


It was the practice of the Court on its Original Side before 


— 
Janokey Nsth Guha 
Roy 


i t. 
Braja Lal Guha Roy. 
Sule J. 


the passing of the Arbitration Act to treat an award when filed - 


as if it were a decree of the Court. This practice received 
legislative sanction by section 15 of the Act, and the same 
practice has accordingly been continued and is now in force. 

A similar practice obtains in the English Courts under the 
Arbitration Act of 1889, 52 and 53 Vict. Ch. 49. Under the 
provisions of that Act no decree is drawn up other than the order 
to file the award, the award being annexed to the formal order 
and the award is enforced by means of an originating summons 
upon which the applicant obtains an order for leave to enforce 
the award in the same manner as a judgment or order to the same 
effect (see Russell on Awards—8th edition pp. 342 and 438.) 

This leave is in substance provided by section 526 of the 
Gode and section 15 of the Indian Arbitration Act and no 
further application for obtaining leave is, therefore, required by the 
Jaw and practice in force in this country. The order to file the 
award which is the subject matter of the present reference would 
seem to be right in form having regard to the provisions of 
section §26. The award may be executed under the provisions 


of the Code as if it were the terms of a decree made by the Court - 


and it is unaffected by the clause restricting the right of appeal 
contained i in section 522 of the Code. 


Pratt J.—I agree with Mr. Justice Rampini. 
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By the Court: 

Maclean C. J.—No useful object can be attained by discuss- 

ing the question, whether, if there were no appeal from the deci- 
sion of the Munsiff, the present appeal lies, as, if no such appeal 
lies, we could and should interfere under sectión 622 of the Code 


of Civil Procedure. 

In the result, the order of the Lower Appellate Court is 
discharged and that of the Munsiff restored. Each party will pay 
their own costs in this Court and in that of the Lower Appellate 
Court. ` 

S. N. G. Order discharged. 


' Before Sir Francis William Maclean, K.C.I.E., Chief Justice, 


Mr. Justice Ghose, Mr. Justice Rampini, Mr. Justice Sale 
2 and Mr. Justice Pratt. 


KHETRA PAL SINGH RAY AND OTHERS. 
v. 
KRITARTHAMOYI DASI AND ANOTHER.* 


Bengal Tenancy Act (VIII of 1885% Secs. 05, 170—Rent-decree, exeoutlon— 
Landlord's interest in tenure sold after deorea— Deoree for rent, if continues 
to be a first charge om tanure—Civil Procedure Code (Act XIV of 1882), 
Seo. 278—Claim, if allowable, 


If, at the time, when a suit for rent is instituted, and a decree is made, 
the plaintiff is still the 3andlord, the fact that subsequently he sells his land- 
Jord's interest does not prevent him from obtaining the benefit of Bec. 65 of 
the Bengal Tenancy Act of bringing to sale the tenure or holding in execution 
of such decree, the rent continuing as & first charge thereon. 

If at the date of the suit and the date of the decree, the plaintiff is the land- 
lord, both the suit and the decree for rent would clearly be a suit and a decree 
under the Bengal Tenancy Act, and under Sec. 170 of the Act, no claim can 
be preferred under Sec. 278, Civil Procedure Code, when such a decree is 
exeouted by the decreeholder, even if he has parted with his landlord’s interest 
before applying for such execution, . 


Hem Ohunder Bhunjo v. Monmohini Dossi (Y) over-ruled. 
Rule obtained by the Claimants under Sec. 278, Civil 
Procedure Code. 


Proceedings in execution of a decree for rent. 


The facts of the case appear from the Order of Reference. 


* Full Bench Reference in Civil. Rule No. 2526 of 1904, issued by the 
High Court in Rent Execution Case No, 25 of 1901 of the Court of the 3rd 
Subordinate Judge of Hooghly. 


(1) (1894) 8 O. W. N. 604. 
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The Rule came on for hearing before Rampini and Pratt 
JJ. (th February, 1902) who referred it to a Full Bench by 
the following 


ORDER OF REFERENCE. 


This is a Rulg calling upon the other side to show cause why 
an order of the Subordinate Judge of Hooghly, dated the 22nd 
August 1901, should not be set aside. The order is to this effect : 
“JT am of opinion that this application for claim is not maintain- 
able under section 170 of the Bengal Tenancy Act, as the 
property to which the claim relates is admittedly a tenure attach- 
ed by the landlord decree-holder for its own arrears.” 

The applicant contends that this order should be set aside 
on the authority of the case of Hem Chunder Bhunjo v. Mon 
Mohini Dassi.(1). The landlord decree-holder in this case, it is 
alleged and not denied, parted with his interest in the property 
before applying’ for execution of his decree for arrears of rent, 
and therefore, under the above cited ruling, when executing his 
decree, he was not executing it as a landlord—he had no first 
charge for the arrears of rent decreed to him and the provisions 
of section 170 of the Bengal Tenancy Act did not apply, and did 
not bar a claim to the tenure as held by the Subordinate Judge. 

The ruling cited on behalf of the applicant does support 
this contention. But in the later case of Chhatrapat Singh v. 


- Gopi Chand Bothra (2)-a contrary view has been expressed. At 


page 757 of the report in this case Mr. Justice Ameer Ali, who 
was one of the Judges who decided the case of Hem Chunder 


` Bhunjo v. Mon Mohini Dassi (1) says :—" There remains then only 


one question to consider, namely, whether, in view of the fact 
that the putnt-mehal had been sold in execution of a money 
decree and purchased by one Bibi Jarao Kumari, the applicants 


.are entitled to proceed against the tenures for the satisfaction of 


their rent-decrees. As the learned Judge points out certain rents 
had become due from the appellant whilst he held the tenure. 
After Dhanput transferred the property to,Mussummat Bhagwan- 
buti Chowdhurani he obtained decrees for these rents. The sale 
of these tenures in execution of money decrees could not release 
the tenures from the lien which had already attached to them." 
Again at page 760 of the same report, Mr. Justice Macpherson 
says:—'" Dhanput Singh, it may be observed, had parted with 
his interest in the land before the decrees were obtained, but it 


(1) (1804) 3 O. W. N, 604. (2) (1899) I. L. R. 26 Calo, 750, 
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cannot on that ground be successfully contended that he could 
not have executed the decrees under the provisions of the 
Tenancy Act, by the sale of the tenures in respect of which 
they were obtained. The relationship of landlord and tenant 
existed during the period for which the regt was claimed, the 
rent was due to him as landlord, was decreed to him as such, 
and it was a charge on the tenures.” 

It appears that the opinions expressed in these two cases 
are directly opposed to each other. In the former case it has 
been ruled that a landlord who has parted with his interest in 
the land cannot execute a decree obtained by him for arrears 
of rent under the provisions of the Tenancy Act against the 
tenure on which the rent accrued. In the latter case both of 
the learned Judges who decided it have held that there is no 
reason why he should not do so. 

In these circumstances, we think, we must refer the question 
as to which of these views is right, to a Full Bench, and in 
doing so we would express our opinion that the view taken by 
the Judges who decided the case of Chhatrapat Singh v. Gopi 
Chand Bothra (1), isto be preferred and that this Rule should 
accordingly be discharged. 

It will be observed that the Judges who decided the case 
of Hem Chunder Bhunjo v. Mon Mohini Dasst (2), give two 
reasons for their decision, vzz., (1) if it be held that the right 
to sell a tenure in execution of a decree for arrears of rent did 
not cease when the relation of landlord and tenant ceased, then 
under section 65 there might be two first charges for different 
rents, one by the previous landlord, who had lost his possession 
and the other by the person who ‘succeeded him, and (2) that 
section 66 does not apply to a case in which the person seeking 
to execute the decree is not a landlord at the time of execution. 

But in our opinion the expression ' first charge’ in section 65 
means a charge on the tenure which is to prevail against third 
parties having claims against it. It does not imply a charge 
which is absolutely first in numerical order. There may, in our 
opinion, very well be two or more charges on the tenure in 
consequence of the same or different landlords obtaining decrees 
for arrears of rent of a tenure, which are all first charges as 
against third parties and which will take rank as against each 
other in order of time or in süch other order as may be deemed 
equitable. As for the second reason assigned by tlie learned 


(D (1899) L L. R, 26 Cale, 750. . — (2) (1894). 8 C; W: N. 6047 
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Judges it may be quite right that a landlord who has lost posses- 
sion should be debarred from ejecting a tenant from the land 
but it does not necessarily follow that he should lose his security 
for the rent, which he had when the rent accrued due simply 
because he has subsequently parted with or lost his interest in 
the property. The purchaser of the property must know when 
he purchases it that he takes it with its liabilities for rent 
previously accrued due in the same way as the purchaser of a 
mortgaged property buys it and knows that he does so subject 
to all mortgages attaching to it. - 

The questions we would propound for the decision of the 
Full Bench accordingly are :— 

ftrst.—Does a landlord who parts with his interest ina 
tenure thereby lose his first charge on the tenure for rent previous- 
ly accrued due, and is he in such circumstances debarred from 
bringing the tenure to sale in execution of a decree for arrears of 
rent under the provisions of the Bengal Tenancy Act ? 

Second.—Has the case of Hem Chunder Bhunjo v. Mon 
Mohini Dassi (1), been rightly decided ? 

The Rule was then argued before the Full Bench. 

Babu Mahendra Nath Ray in support of the Rule :—The 
question is whether a person, who obtained a decree for rent 
as a landlord, can put the decree in execution under the special 
provisions of the Bengal Tenancy Act, if in the meanwhile he 
has ceased to be the landlord. _The Lower Court has held he 
can, and that therefore the petitioner’s claim was not maintain- 
able, under section 170 of the Bengal Tenancy Act. Reference 
is made to section 65 and the case of Hem Chunder Bhunjo v. 
Mon Mohini Dassi (1). This case points out the anomaly of 
two simultaneous first charges, the one in favor of the old land- 
lord and the other in favor of the new. The case of Chhatrapat 
Singh y. Gopi Chand Bothra (2), is clearly distinguishable from 
a case like the present, as was pointed out in the case of Srimanta 
Roy v. Mahadeo Mahata (3). 

[MacLean C.J. How does the landlord lose his charge, which 
has once accrued? Under what section of the Bengal Tenancy 
Act is it discharged ?] 

The preferential charge accruing in favor of the present land- 
lord destroys it. See also Nogendra Nath Bose v.. Bhuban 
Mohan Chakravarts (4). 


(1) (1894 8 C, W. N. 604, ` (8) (1904) I L. R. 81 Cale, 550. 
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CrvIL. [Ghose J.—In those cases, the landlord ceased to be the 
1908. landlord when he obtained the decree.] 
It is submitted that so far as section 65 of the Bengal 


Khetra Pal Singh Á 
Bay Tenancy Act is concerned that makes no difference. The section 


K EU MN Dasi, refers to the period when the rent falls due and not to the time 
—— when the decree is obtained. The new landlord will be without 


a remedy if his charge is allowed to prevail. 
[RAMPINI J.—He will be entitled to participatein the sale-proceeds, ] 
That would hardly be an adequate remedy in many cases. 
Babu Nilmadhab Bosefor the Opposite party, was not called upon. 

The following judgments were delivered :— ` 

Maclean C. J.—For my own part, I think this Rule Sight 
to have been discharged and might have been discharged on a 
very short and simple ground and that is this: At the date of 
the suit and the date of the decree the plaintiff was undoubtedly 
the landlord. It was, therefore, clearly a suit and a decree under 
the Bengal Tenancy Act, and, that being so, when we look at 
section 170 of that Act, it is clear that section 278 of the Code of 
Civil Procedure does not apply. That, to my mind, is sufficient 
to dispose of the Rule. 

But, upon the questions submitted, I think the first question 
is a little too wide in its terms. In my opinion if, at the time 
when a suit is instituted and a decree is made, the plaintiff is still 
the landlord, the fact that subsequently he sells his landlord's 
interest does not prevent him from obtaining the benefit of 
section 65 of the Act and if the decision in the case of Hem 
Chunder Bhunjo v. Moumohini Dassi (1) is, as apparently it is, 
opposed to this view, then I respectfully dissent from it. 

The result is that this Rule must be discharged with costs 
including the costs of this Reference. We allow five gold 

. mohurs as costs for the two hearings. 
Ghose J.—1 agreeinthejudgment which my Lord has delivered. 
Rampini J.—1 agree. It may be that the first "question 
winch has been propounded for our decision has been couched in 
too wide terms. But it certainly appears to me, for the reasons 
given in my order of reference, that the case of Hem Chunder 
Bhunjo v. Monmohini Dasst (1), has been wrongly decided ; and 
‘I dissent from it. 
Sale J.—I agree in the judgment delivered by the Chief Justice. 
Pratt J.—I agree in the judgment of my Lord the Chief Justice. 
BoM. . Rule discharged. 
` Q) (1804) 8 O. W. N. 604. — 
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CRIMINAL REVISION. 


Before Mr. Justice Brett and Mr. Justice Stephen. 
UPENDRA KUMAR GHOSE AND OTHERS 


2 


v. 

THE KING- EMPEROR., 

Bengal Polios Act ( V of 1861)—Sooiety for the prevention of cruelty to animals, 
officers of—Publio servants—Indian Penal Code (Act XL of 1860), 
section 21, 

Officers of the Society for the prevention of cruelty to animals, appointed 
under Act V of 1861, are public servants within the meaning of the Indian 


Penal Code,- The mere fact that the certificate of appointment given to such 


officers are not strictly in confirmity with the form prescribed in the Schedule 
to Act V of 1861, does not invulidate their appointment or take them out of the 
eategory of publie servants. : 

Application by the accused persons for setting aside an order 
directing their prosecution under section 161 of the Indian 
Penal Code. 

The petitioners were officers of the Society for the Prevention 
of Cruelty to Animals. The District Magistrate of Howrah directed 
them to be prosecuted under section 161 of the Indian Penal Code, 
for. having taken illegal gratification in the course of their duties, 
and made over the case to the Joint Magistrate of Howrah for trial. 
The petitioners, thereupon, moved the High Court and a Rule was 
issued to the District Magistrate of Howrah, to show cause why 
the prosecution instituted against the petitioners should not be 
quashed on the ground that they are not public servants within 
the definition of section 21 Indian Penal Code, or in the alterna- 
native to show cause why the case should not be transferred for 
trial to Some other competent Magistrate in some other district. 

Mr. Hill, Mr. H. N. Senand Babu Dwarka Nath Mitter 
for the Petitioners. 

The Deputy Legal Remembrancer (Mr. Douglas White) for 
the Crown. 

The following judgments were delivered by the Court : — 

Brett J.—The four petitioners are officers of the Howrah 
Society for the Prevention of Cruelty to Animals and their prose- 

. cution under Sec. 161, Indian Penal Code, for offences under that 
section was ordered by the District Magistrate of Howrah on the 
20th November 1905. Thè case was on the same date made 
over to the Joint Magistrate of Howrah for trial. On the 7th 
December the petitioners made an application to this Court and 


. ^ *Oriminal Révision No. 1198 of 1995 against the order of H. T. S. Forrest, 
Esq, Distriot Magistrate of Howrah, dated the 20th November 1805; SE 
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a Rule was issued upon the District Magistrate of Howrah, to show 
cause why the prosecution instituted against the petitioners under 
Sec. 161, Indian Penal Code, should not be quashed on the ground 
that they are not public servants within the definition of Sec. 
21, Indian Penal Code, or in the alternative to show cause why’ 
the case should not be transferred for trial to some competent 
Magistrate in some other district. : f 
The prosecution in this case was no doubt ordered by the 
District Magistrate of Howrah, but after reading his explanation 
we see no reason for holding that the petitioners are not likely 
to have a fair and impartial trial before the Joint Magistrate, who 
has been in no way concerned in the institution of the prosecu- 
tion. The point has not been seriously pressed before us and 
we see, therefore, no reason to order the transfer of the case. 
for trial to any other Magistrate. l j 
The main question which has been argued is whether the 
petitioners are public servants within the definition of Sec. 21, 
Indian Penal Code; and after hearing the learned counsel on . 
both sides we hold that the petitioners are public servants within 
that definition. Four certificates have been laid before us, of 


* which one addressed to the petitioner G. T. Rose is dated the 


26th July 1902 and is signed by the Inspector-General of Police, 
Bengal, Lower Provinces, and the other three are addressed to 
the petitioners Upendra Kumar Ghose, Ishan Chundra Bose and 
Haradhan Banerjee respectively and dated the 22nd January 
1903, the 31st August 1894, and the 11th September 1896 respec- 
tively, and.are signed by the Assistant to the Inspector-Genetal, 
for the Inspector-General. These are four certificates of appoint- 
ment as police-officers under Act V of 1861, and they purport 
to be in the form attached to the Act. Itis true, as is pointed 


"out by the Counsel for the petitioners, that, in each it is stated 


that the person to whom it is addressed is appointed a member 
of the Police-force under clause 2 of Sec. 34 of Act V of 1861 
and is vested with the powers, functions and privileges of a 
police-oficer for the detection and prosecution of cases of 
cruelty to animals under Sec. 34 of Act V of 1861. It'is also 
true that clause 2 of Sec. 34 empowers a police-officer to take 
into custody, without a warrant,any person who in his view, 


. wantonly or cruelly beats, abuses or tortures any animal, and 


contains no provision for the appointment of police-officers. The 
only section which deals with the appointment of police officers 
is section 7 of the Act, and section 8 provides that every police 
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officer on appointment shall receive a certificate in the form ORIMINAL, 
attached to the Act, under the seal of the Inspector-General of - 1908. 
Police. Each of the petitioners has received a certificate of z 
appointment in the form attached to the Act, duly sealed, with 
these modifications that the words “clause 2 section 34 of” qme King- Emperor, 
have been inserted before the words “Act V of 1861” and the 
Brett J. 

words " for the detection and prosecution of cases of cruelty to miS 
animals under Sec. 34 of. Act V of 1861,” have been added at : 
the end of the certificate after the words " Police Officer.” The 
object was clearly to limit the powers of the persons -appointed 
to a special class of cases. 

The insertion of the words “clause 2 of section 34 of" 
before " Act V of 1861" was clearly due to a'mistake, as the 
appointment could. only have been made under Sec. 7 of the. 
Act. We cannot, however, hold that the appointments were 
rendered invalid by that mistake ‘when from the terms of the 
certificate it is clear that it was intended that the appointments 
should be made under the provisions of Act V of 1861. Even 
however,ifthis mistake were to be held to constitute a legal 
defect in the certificate, it is, in our opinion, covered by explana- 
tion 2 of Sec. 21 of the Indian Penal Code. It has not been 
disputed that since their appointment, the petitioners have 
exercised the powers conferred on them by the certificate and 
so have been in actual possession ofthe situation of public 
servants. Clauses 7 and 8 of Sec. 21 read with explanation 1 of 
Sec. 21 of the Indian Penal Code clearly include the petitioners 
within the definition of public servants. The section provides 
that the words “ public servant” denote (clause 7) “ Every person 
.who holds any office by virtue of which he is empowered to 
place or keep any person in confinement" : and (clause 8) “ Every 
. officer of Government whose duty it is as such officer to prevent 
offences to give information of offences, to bring offenders te 
l justice, or to protect fhe public health, safety or convenience,” 
and Explanation 1 runs thus : “ Persons falling under any of the 
above descriptions are public servants, whether appointed 
“by Government or not.” Under their certificates of appoint- 
ment the powers referred to in clauses 7 and 8 of Sec. 21 
of the Indian Penal Code have been conferred on the petitioners 
-and they have'exercised those powers. The mere fact that they 
“have exercised their powers subject to the control of the officers 
of the Society, is not ree to remove them from the category 
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derman. ; I hold, therefore, that the ground on which the Rule was 

' 1908. ‘issued fails and we discharge the Rule. 
Upendra Kumir Stephen J.—I agree with the judgment just delivered. I 
Ghote have only to add that I consider that the variance between the 


"Yho-King-Hmperor. certificates addressed to the petitioners, and the form given ig the 

EE Schedule to Act V of 1861, does not invalidate the appointment 

i of the petitioners as constables under the Act. I consider that 

‘the certificates in this case must be read as appointing the persons 

to whom they are addressed as ordinary constables, with a direc: 

tion from their superior officers, that they are not to actas such, 

except forthe purposes of clause 2 of Sec. 34 of the Act. It 

is open to the police authority named in the Act, to give «his 

subordinates such an order; but if he appoints a constable at 

all, he can only appoint him under Sec. 7: and in that case he 

appoints him a consfable for all purposes whatever. The Act 

does not sanction the appointment by the police authority of 

/ any person who is not to be under his orders, and for whose 

conduct he is not, from a disciplinary point of view, to be 
responsible. - 

M. N.M. Rule discharged. 





- Before Mr. Justice Brett and Mr. Justice Stephen. 
SAMIR SHEIKH 
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Maroh BI, 96. Griminal Procedure Code (Act V of 1898,) Seo. 145 ol. (4)—Refwsal to 


examine witnesses-— Discretion of Magistrate—Not always a question of 

jurisdiction, i 

A Magistrate acting under section 145, Oriminal Procedure Code, has a 
discretion in the matter of examination of witnesses, He is not bound to 
examine all the witnesses adduced by the parties, but may limit the number 
for good and sufficient reason, 

In Manmatha Nath Mitter v. Barada Prasad “Roy Chowdhury (1), it was 
not intended to lay down sucha broad rule that the Magistrate had no discretion 
but was bound under all circumstances to examine every witness produced in 
& proceeding under seotion 145, Criminal Procedure Gode; and that if he - 
omitted to do so he acted without jurisdiction. | 

‘The discretion, however, is one which must be exercised with due care and 
caution and with a careful regard to the circumstances of each particular case. 

* Criminal Revision Case No. 139 of 1906 under Sec. 15 of the Oharter 


„for setting aside an order of Babu U. O. Sen, Deputy Magistrate of Faridpur 
-dated the 12th December ro 


(D (1904): I. L. R. 81 Calc. 685, 
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Application under section 15 of the Charter for setting aside an 
‘order passed by the Deputy Magistrate of Faridpur in a proceeding 
under section 145, Criminal Proceedure Code, declaring possession 
in favor of the second party. On the application of the first party 
a Rule was issued upon the District Magistrate to shew cause 
why the order should not be set aside on the ground that it was 
passed without jurisdiction as the Magistrate refused to examine 
the witnesse$ produced to prove the possession of the petitioner. 

Babu Surendra Nath Guha in support of the Rule. 

Dr. Priya Nath Sen showed cause. . 

The facts appear sufficiently from the judgment of the 
Court, which was delivered by 

Brett J.—In this case a Rule has been issued on the District 
Magistrate, and the opposite party, to show cause why the order 
ofthe Deputy Magistrate, passed on the 12th December 1905 under 
section 145, Criminal Procedure Code, should not be set aside 
onthe ground that it was passed without jurisdiction as the 
Magistrate refused to examine the witnesses produced to prove 
the possession of the petitioner. 

In showing cause to the Rule the epi Magistrate 

` has explained that of the witnesses produced by both parties 

he examined as many as he thought sufficient to enable 
him to determine who was in actual possession of the land. 
Referring specially to the evidence adduced on behalf of the 
petitioner, the first party in the proceedings, he says, " But when 
it was found out that the deposition of Samir himself —the first 
party—threw a great deal of suspicion on the fact of his posses- 
sion, and the deposition of Tarini Charan, the landlord's gomastha, 
did not help the case, a petition was filed." This was done 
after the parties had accepted the discretion of the Magistrate 
to bring forward only such witnesses as would enable him to 
determine who was in actual possession of the land in dispute. 

' We have referred to the record of the proceedings and we find 
that the Deputy Magistrate in fact examined three witnesses on be- 
half of the petitioner. And we take his explanation to mean this, that, 
after he had examined these,witnesses and had come to the con- 
clusion that the case of the petitioner had broken down, the petition 
was filed either to prolong the proéeedingsor with a view to 
support a reference to this Court in the event of its being refused. 

In supporting the Rule the learned pleader for the petitioner 
* has contended that under the provisions of clause 4 of section 
145, Criminal Procedure . Code, . the Magistrate was bound to 
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examine all of the witnesses whom the petitioner produced and 
in support of this contention he has relied on the decision in- 
the case of Manmatha Natk Mitter v. Baroda Prosad Roy - 
Chowdhury (1). In that case it was held that the refusal .of the 
Magistrate to examine seven witnesses produced by the first 
party without giving any other reason than that he thought 
sufficient evidence had been recorded and further evidence was 
not necessary, was in direct contravention of the ‘provisions of 
the law contained in clause 4 of section 145, Criminal Procedure 
Code, which says that the Magistrate “ shall receive the evidence 
produced." 

If that decision was intended to lay down that the Magistrate 
had absolutely no discretion in the matter we should have been 
unable to agree with it and shoüld have referred the question to 
a Full Bench. But after consulting one of the Judges who 
delivered the judgment in that case we find that it was not 
intended to lay down such a broad rule that the Magistrate had 
no discretion whatever and was bound under all circumstances 
to examine every witness produced in a preceeding under Sec. 
145, Criminal Procedure Code, and that if he omitted to do so he 
acted without jurisdiction. In that case the Magistrate had 
acted arbitrarily and without reason in refusing to examine the 
witnesses, and the Judges in that case held that the proceeding 
of the Magistrate was contrary to law and so without jurisdictiqn. 

In the present case the Magistrate has explained that after 
he had examined the petitioner and his chief witness he found 
that the case of the petitioner had broken down and therefore 
he refused to examine the other witnesses who were present as 
it would have involved a pure waste of time. It does not appear 
then that in this case the Magistrate acted arbitrarily, or that his 
refusal to examine the other witnesses was based on no reason, 
as was the fact apparently in the case to which we have been 
referred. The discretion which the Magistrate exercised in the 
present case is one which every Court is vested with, but at the 
same time we would say that it is one which must be exercised, 
not arbitrarily but with due care and caution, and with a careful 
regard to the circumstances of each particular case. 

In the present case we are unable to hold that the Magistrate 
erred in the exercise of his discretion or that he acted without 
jurisdiction. ` 

The Rule is, therefore, discharged. 


M. N. M. Rule discharged. 
(1) (1904) I, L, R. 31 Cale, 685, 
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Present :—Lord Davey, Sir Ford North, Sir Andrew Scoble 
and Str Arthur Wilson. 


'"MALIK.AHMAD WALI KHAN 


a2 
v. 


SHAMSI JAHAN BEGAM AnD ANOTHER. 


[ON APPEAL FROM THE HiGH COURT AT ALLAHABAD.] 


Plaintiff olaiming too muoh—Decree for sum actually due—Transfer of Property 
Act (IV of 1882), Sec. 95, construction of, applicable to simple mortgage— 
Redemption by co-mortgagor—Charge on co-mortgagor’s shave. 


. Where the plaintiff, and the defendants executed a mortgage, apparently as 
co-mortgagors, and the plaintiff, after paying up the entire mortgage alone, 
sued to recover from the defendants the whole amount of what he had paid, 
with interest, on the allegation that he had joined in the mortgage only as 
surety for the defendants, and it was found that the plaintiff was not a mere 
surety in the matter of the mortgage, but that he was really a co-mortgagor 
with the defendants, 
Held, reversing the decision of the High Court, that the plaintiff ought not, 
by reason of his having claimed too much, to be precluded from recovering & 
. proportionate amount of what he actually paid, to which he is undoubtedly 
entitled on the footing of his being & co-mortgagor who had redeemed the 
the entire mortgage, a claim which the pleadings are wide enough to cover. 
Held further, that section 95 of the Transfer of Property Act (IV of 1882) 
should not beso strictly construed as to limit its operation to mortgages under 
which possession passes, and, therefore, on redemption properly 're-passes, but 
that it should be construed distributively, tó make the condition of obtaining 
possession apply only to the cases in which its fulfilment is from the nature of 
the mortgage possible and in other cases to make the charge follow upon 
redemption. 
The provisions of section 95 would, therefore, apply to the case of redemp- 
tion of a simple mortgage by a co-mortgagor who shall have & charge on the 
Share of each of the other co-mortgagors in the property for his proportion of the 
expenses properly incurred in go redeeming. 
Appeal by the Plaintiff. 
Suit for recovery of money and for declaration of a charge on 
the defendants’ property, on the allegation, that the plaintiff had 
‘satisfied a mortgage executed by the plaintiff and the defendants 
jointly, but which, the plaintiff alleged, he had executed as surety 
for the deferidants. 


This was an appeal from the decision of the Allahabad High 


' Court -(Stanley C. J. and Burkitt J.) which was fully reported in 
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The judgment of their lordships was delivered by 

Sir Arthur Wilson.— This is an appeal from a decree of 
the High Court of Allahabad of the 24th February 1903, which set 
aside the decrce of the Subordinate Judge of Bareilly of the 19th 
December 1900. 

The plaintiff, Malik Ahmad Wali Khan, is brother of the 
half-blood of the two ladies who are defendants. In year 1896 
a criminal charge was pending against Sardar Wali Khan, a 
half-brother of the plaintiff and whole brother of the defendants, 
and the various members of the family took steps to procure 
funds for the defence of the accused man. 

On the 6th October 1896 the plaintiff and the defendants 
executed a mortgage-bond of the ordinary kind for the sum of 
Rs 10,000 in favour of Banarsi Parshad, by which the plaintiff 
hypothecated certain property belonging to him, and the defend- 
ants certain property belonging to them. 

On the 2nd November 1896 the plaintiff paid off the mortgage, 
the sum actually paid for principal and interest being Rs. 10,025. 

On the 2nd April 1900 the plaintiff fled his plaint in the 
present case, in which he alleged that he had joined in the mort- 
gage only as surety for his halfsisters the defendants, and 
claimed to recover from them the whole amount of what he had 
paid, with interest. The defendants in their written statements’ 
denied having been parties to the borrowing at all, but it was 
added : “ The plaintiff can claim only the rateable amount which 
he may prove to have given to the answering defendants." 

At the trial before the Subordinate Judge the plaintiff him- 
self gave some evidence, chiefly during his cross-examination, of 
an express agreement between him and his half-sisters, that he 
should be a mere surety for them in the matter of the mortgage- 
bond. Neither of the Courts in India appear to have given 
credence to that evidence, and their Lordships think those Courts 
were right. 


The Subordinate Judge, however, made a decree in favour 
of the plaintiff on the ground that the mortgage-money was 
shown to have been handed to the defendants in the presence of 
the Registrar, and was not shown to have been returned by them 
to the plaintiff. The handing of the money to the defendants 
was carried out by arrangement on the part of the plaintiff, and 
the ladies were at the time living in his house where the pay- 
ment was made. The learned Judges of the High Court consi- 
dered that these circumstances were quite insufficient to prove 
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that the plaintiff was a mere surety in the matter of the mort- 
gage, and their Lordships agree in this view. i 

It was contended, however, before the High Court, and 
again, before their Lordships, that the plaintif was nevertheless 
.entitled to recover from the defendants a proportionate share, 
that is to say, two-thirds, of the amount he paid to the mort- 
gagee. The High Court rejected this contention on the ground 
that the Court could "show no indulgence to a litigant who 
comes into Court with a false case.” It appears to their Lord- 
ships that the question is hardly one of indulgence, and that the 
plaintiff in this case ought not, by reason of his having claimed 
too much, to be precluded from recovering a proportionate 
amount of what he actually paid, to which he is undoubtedly 
entitled, a claim which the pleadings are wide enough to cover. 

It was further contended that under section 95 of the Transfer 

of Property Act (IV of 1882) there ought to be a decree giving 
the plaintiff a charge on the interests of the defendants in the 
mortgaged property. That section says that :—\ where one of 
several mortgagors redeems the mortgaged property and obtains 
possession thereof, he has a charge on the share of each of other 
co-mortgagors in the property for his proportion of the expenses 
properly incurred in so redeeming and obtaining possession". - 

That section might be so strictly construed as to limit its 
operation to mortgages under which possession passes, and, 
therefore, on redemption properly re-passes. But it seems to 
their Lordships more reasonable to construe that section distri- 
butively, to make the condition of obtaining possession apply 
only to the cases in which its fulfilment is from the nature of the 
mortgage possible, and in other cases to make the charge follow 
upon redemption. 

Their Lordships will, therefore, humbly advise His Majesty 
(1) to discharge the decrees of the High Court and Subordinate 
Judge ; (2) to declare that the plaintiff is entitled to recover 
against the defendants two-thirds of the sum of Rs. 10,025 paid 
by him to redeem the mortgage, with interest at 6 per cent per 
annum from the date of the institution of the suit, and that he 
is entitled to a charge in respect thereof upon the defendants’ 
interests in the mortgaged property ; (3) to remit the case to the 
High Court to determine the amount due from the defendants 
and the time within which it should be paid by them and to give 
all necessary directions as to the re-transfer or realization of the 
mortgaged property of the defendants, and otherwise to give 
effect to His Majesty’s Order ; and (4) to order that inasmuch as 
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the costs of the case in the two Courts in India appear to have. 
been occasioned substantially by the untrue cases set up on the 
one side and on the other, no costs in either of these Courts 
should be given. For the same reason there will be no order as 
to the costs of this appeal. j 

M. K. M. Appeal allowed. 


PRESENT : Lord Davey, Lord Robertson, Lord Atkinson, Sir 
Andrew Scoble, and Sir Arthur Wilson. 


[ON APPEAL FROM THE CHIEF CouRT or Lower BURMA.] 


ISMAIL MUSSAJEE MOOKERDUM. 
v. 


HAFIZ BOO. 


Power of attornoy—Insanity—Undue influenco— Pleadings— Igsues— Benami 
transactions—Intention—Imaginary considoration—Sale— Gift. 


K. a Mahomedan woman, about 78 years old, authorised her attorneys to 
sell and dixpose of one of her properties and to pay the sum realized from 
such sale to her daughter H and also to execute a conveyance in her favour 
with ‘respect to another property, for a consideration of Rs. 10,000 already 
paid. The attorneys, acting under the said power, carried out the instructions 
contained therein. 

In a sult brought by K’s son against his sister H and the said attorneys, 
the substantial object of which was to invalidate and annul the above tran- 
saotions it was alleged in paragraph 2 of the plaint, that at the time of the 
occurrence referred to— 

“ K was suffering from dementia and was not in a fit state of mind to 
execute contracts or to manage her affairs, and up to the month of July 1898, 
the first defendant H was residing’ with K, who was entirely under her 
dominion and control” &c. 

Held, that the question of undue influence was never properly before the 
Court at all. No such case was set up in the pleadings. The nearest approach 
to it was in the passage of the plaint, in which it was said that K was entirely 
under the dominion and control of her daughter, but that was only said 
incidentally in connection with the allegation of mental incapacity, which 
allegation formed the real case of the plaintiff. There was no issue raised with 
regard to undue influence and the result had been that the question had been 
discussed and considered, not upon evidence given with reference to that 
question, but upon evidence called for & totally different purpose. 

Held also, that the mere relation of daughter to mother, in itself, suggests 
nothing in the way of special-influence or control. 

Held further, that the question whether a particular transaction was 
benamea or not was purely” one of intention, The fact that the sum of 
Rs. 10,000 was mentioned as the price and the fact that that sum was stated 
to have been paid in advance, whereas.in fact it was not paid at all, are strong 
to show that the transaction was not a sale but a gift with an imaginary 


consideration inserted in a manner common in such transactions in India, 
aen 3 
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Appeal by the Plaintiff. 

Suit for Administration and accounts. 

The facts of the case will appear fully from the judgment 
of their Lordships. 

Mr. C. W. Arathooi for the Appellant. 

Mr. Arthur Cohen K.C., and Mr. De Gruyther for the 
Respondent. 

Their Lordsbips' judgment was delivered by 


Sir Arthur Wilson.— [Ihe suit out of which this appeal 
arises-related to certain transactions on the part of Khaja Boo, 
a Mahomedan woman, who died in the year 1900, at an advanced 
age, said to have been ninety years. The transactions in question 
took place in 1889. . Khaja Boo resided at Rander near Surat, in 
the Bombay Presidency ; but she and her family seem to have 
had connections of long standing with Rangoon. She had, at 


the time of the events which have to be considered, one son, the - 


present plaintiff, appellant, and one daughter, the present defen- 
dant, respondent. With her son, whose antecedents were not 
good, she was on terms of bitter hostility, and much litigation had 
taken place between them. The daughter was a married woman, 
whose husband resided at Rangoon ; but she herself was living 
with her mother at Rander. 

Khaja Boo owned a house in Rander, and two properties in 
Rangoon. One of the latter was the fifth class Lot No. 27 in 
Block C ii, the other an undivided half share in Lot No. 6 in 
Block E in Barr Street, in which the other half share belonged 
to Adjim Hassim Mookerdum of Rangoon, the husband of 
Hafiz Boo. 

On the 19th January 1889 Khaja Boo executed at Rander 
a power of attorney in favour of two residents of Rangoon, 
Cassim Hashim Baroocha and Ismail Ebrahim Munnee, which 
conferred on the attorneys very general powers to act on behalf 
of Khaja Boo in Rangoon, but nothing of great importance 
turns on this power. Onthe 12th February, in the same year 
1889, Khaja Boo executed at Rander another power in favour of 
the same two persons, by which, in addition to a general autho- 
rity, to act for her, she expressly empowered her attorneys to 
deal with the two properties which have been mentioned. She 
authorised them to sell and dispose of Lot No. 27, and “to pay 
the sum realized from such sale to my daughter Hafiz Boo, either 
in cash, or by purchase at her will and consent from the whole 
or part of the paid sum, lands, houses, and shares,”...... and to 
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have the same "transferred to the name of the said Hafiz Boo, 
her heirs and legal assigns." 

As to the undivided half share in lot No. 6, she authorised 
her attorneys to obtain a partition with the owner of the other 
half share, and “to have my portion of the land, vzz.,.50 feet by 
II feet, with all buildings and erections thereon, at an estimated 
value of Rs. 10,000 (ten thousand) only, for the payment of which 
sum I have fully and finally arranged and settled here with my 
said daughter Hafiz Boo, to be wholly and absolutely transferred 
to the name of the said Hafiz Boo for the benefit of herself, her 
heirs, and legal assigns.” Of the two attorneys thus appointed 
the first, Cassim Hashim Baroocha, was a man who appears to 
have carried on in Rangoon, on a considerable scale, the business 
of land management under powers of attorney from absent 
proprietors. So that there is nothing in the choice of attorneys 
either improbable or justly suggesting suspicion. 

The attorneys proceeded to.act under the second power. 
They sold lot No. 27 and invested the proceeds, in part at least, 
in the purchase of several properties in Rangoon in the name 
of Hafiz Boo and presumably under her instructions. With 
regard to Lot No. 6,they carried out the partition with the - 
other part owner, and then executed on behalf of Khaja Boo a 
conveyance of her partitioned share, to her daughtér Hafiz Boo. 
The conveyance recited that Khaja Boo had agreed with Hafiz 
Boo for the sale to her of these premises for the sum of Rs. 10,000. ` 
It proceeded to say that Khaja Boo in consideration of the 
Rs. 10,000 of which the receipt was acknowledged, grants, 
assigns, and transfers the premises in question to Hafiz Boo, 
her heirs, executors, administrators and assigns, to hold them 
unto and to the use of the said Hafiz Boo, her heirs, executors, 
administrators, and assigns for ever. 

On the 29th July 1889 Khaja Boo executed another document 


- by which she recited the two powers of attorney which have 


been mentioned, acknowledged a variety of payments made by 
the attorneys, including the sum of Rs. 11,020 to Hafiz Boo 
(being the price of lot 27), and the payment to Khaja Boo herself 
of Rs. 293, at the time of the execution of the present deed, 
and proceeded to give an absolute release to the attorney. 

It would seem from the evidence that the documents which 
have been mentioned were prepared in Rangoon and sent to 
Rander for execution. There is nothing, their Lordships think, 
to be surprised atin this. It seems a not unnatural course with 
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regard to documents affecting a professional land-agent carrying 
on business in Rangoon, and documents which were, in the main, 
to be acted on in Rangoon. 

The effect of these transactions was, in substance, that Hafiz 
-Boo became possessed of nearly the whole of her mother’s 
Rangoon properties or their proceeds. The plaintiff admits 
that at a later period, after he had removed his mother to his 
own house, he obtained from her a conveyance to himself of 
her house at Rander. 

The plaintiff brought the present suit on the 25th February 
1901 in the Chief Court of Lower Burma. He made defendants, 
first, his sister, Hafiz Boo, and second and third, the two attorneys, 
but the suit against the attorneys was subsequently abandoned. 

. The substantial object of the suit was to invalidate and annul 
the transaction of 1889 which have been mentioned. 

The plaint alleged (paragraph 2) that at the time of the 
occurence referred to— 

“ The said Khaja Boo was suffering from dementia and was 
not in a fit state of mind to execute cóntracts or to manage 
her affairs, and up to the month of July 1898, the first defendant 
'fas residing with the said Khaja Boo, who was entirely under 
‘er dominion and control, and the first defendant, and, as the 

` plaintiff believes, the other defendants were well aware of the 
mental condition of the said Khaja Boo.” 

The plaintiff prayed that the estate of Khaja Boo might 
be administered and the necessary accounts taken, that it might 
be declared that Khaja Boo was from a date prior to 1889 of 
unsound mind, that it might be declared that the sum of 
Rs. 11,250 received as the price of lot No. 27 belonged to Khaja 
Boo, that any pretended gift of those proceeds to Hafiz Boo was 
invalid, and that the defendants were liable to account for those 
moneys, or their investments, as a part of the estate of Khaja 
Bao, and that the conveyance of lot No.6 might be declared 
invalid and the property declared to be part of the estate of 
Khaja Boo. 


The defendant Hafiz Boo denied the allegation of the plaint 
as to Khaja Boo's state of mind, as did the other defendants. 
Issues were settled, some of which must be mentioned. (1). 

x Khaja Boo in an unsound state of mind during the year 
1889? (2) Were the properties (those purchased from the price 
of lot 27) bought with funds belonging to the said Khaja Boo 

‘and do such properties now form part of her estate ? Was 
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the conveyance of the southern half of lot No. 6 by Khaja 
Boo in consideration of Rs. 10,000, paid by defendant, a valid 
conveyance? (3. Ifnot, is the plaintiffs claim to have it set 
aside barred by limitation ? 

. The case came on for hearing before Bigge J., and a large 
mass of evidence was given directed to the question of Khaja 
Boo's mental capacity in 1889. It is unnecessary to examine the 
evidence from: this point of view, because the learned Judge 
found that the plaintiff had failed to show that his mother 
was of unsound mind in 1889. The Court of Appeal took the 
same view, and their Lordships have not been asked to question 
those findings. : 

The learned judge at the trial, however, after negativing 
the allegation of insanity, went on to gay :— 

“I think the plaintiff would have been wiser, if instead of 
basing his claim on the untenable theory of his mother’s mad- ` 
ness, he had rested it on undue influence, from which aspect 
I now proceed to examine the case.” 

From that point of view the learned Judge came to the 
conclusion that Khaja Boo, at the period in question, was entirely f 
under the control and domination of her daughter ; that the 
latter had unscrupulously used her power over her mother in 
order to get her mother’s property into her own hands, and 
that the whole proceedings ought to be avoided’ on the ground 
of undue influence. 

He accordingly gave a decree directing that Khaja Boo’s 
estate should be administered under the direction of the Court, 
declaring that Hafiz Boo was liable to account for the price of 
lot No. 27, and that the conveyance to her of the partitioned 
half of lot No. 6 was invalid, and must be cancelled, and ordering 
the usual accounts and enquiries. The case came on appeal 
before the learned Chief Judge and Birks J., who reversed the 
finding with respect to undue influence, and dismissed the Suit 
with costs in both Courts. Against that decision the present 
appeal has been brought. 

The principal contention before their Lordships on behalf 
of the appellant was, that the finding of Bigge, Jọ, on the 
question of undue influence was right and ought not to have 
been reversed by the Court of Appeal. With regard to this 
contention their Lordships must observe, that the question. of 
undue influence was never properly before the Court at all. No 
such case was set up in the pleadings. The nearest approach to 
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it was in the passage of the plaint already cited, in which it was P.C. 

said that Khaja Boo was entirely under the dominion and 1908. 
control of her daughter; but that is only said incidentally in I&mail Mnsenjco 
connection with the allegation of mental incapacity, which dMookerdum. 
allegation formed the real case of the plaintiff. And accordingly, Hafiz Boo, 
when the issues were settled, there was a clear issue as to Khaja Sir Arthur. Wilson, 
Boo having been of unsound mind in 1889, but none with regard — 


to undue influence. . The result has been that the question of 
undue influence has been discussed and considered, not upon 
evidence giyen with reference to that question, but upon evidence 
called for a totally different purpose. 

Assuming, however, that undue influence might properly 
be made a ground of decision in the present case and under the 
present circumstances, their Lordships agree with the Court of 
appeal in thinking that the evidence is insufficient to establish 
anything of the kind. As their opinion is in accordance with the 
judgments appealed against, they think it unnecessary to examine 
the evidence in minute detail. They think it sufficient to 
indicate its general purport. 

Khaja Boo was a very old woman, with the natural in- 
firmities incident to her age: She was not of unsound mind or 
unable to attend to business. She is spoken of as purdanashin, 
but she had no objection to communicate, when necessary, in 
raatters of business, with men other than members of her own 
family, and to some extent she did so. She was able to go to 
vourt and give evidence’ in her litigation against her son, and she 

was able to attend at the Registrar’s office in person to ac- 
knowledge her deeds for the purpose of registration. 

On the other hand, her daughter resided with her, presided 
over her household, and had the general management of her 
affairs. It is not shown, whether with regard to the specific 
transactions impugned, the mother consulted anybody. As to. 
those transactions themselves, they appear to their Lordships to. 
have been very natural under the circumstances existing at the 
time. The mother was extremely hostile to her son. She was 
old, and in case of her death her son would have inherited the 
geater part of her property. The only apparent way to prevent 
‘his doing so, was to divest herself of the property in her life- 
time. What the son himself thought about his mother’s inten- 
tions appears from the fact found, that he issued an advertisement 
declaring her to be insane, and that any conveyance by her 
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vi Thermere relatior.ofihentidaughter to «mother, (0focoursey; in 
itself suggests nothing!in the-way of special influence! or control. 
fDhe:levidénce: seems tto: their.:Lordships :quite. insufficient to 
éstablish ; any. generali..case: of: domination -on the" part "ofthe 
daughter, sand: subjéction...of the mother, such asr to- lead tota 
presumption ‘against: any transaction between 'the-two.:: With 
regard to.the actual transactions: in question, there is:no'evidencé 
whatever'of undue..influence bróught. to bear upon ^themi Fo 
these reasons their Jsordships are of opinion: that no-case:of undue 
influénee .has been‘established''and that. therefore -the»general 
contention of the appellant fails. « «« : "2 iet fien ELSE 
slit was Ifurther.contended, however, that,'itrespective- of any 
question '.of' undue influence,: the. proper ‘legal. influence, both 
witlerespect: to lot-No» 27 and the: properties purchased. with its 
salé :proceeds,‘and with: respect to” the’ partitioned: shate-of ot 
Not 6," was;that there was no valid : transfer ‘to -Hafiz " Boo)" that 
she was.a mere denantidar for her'mother, “and that: the whole. 
property’formed part:of the’ estate of' the? latter.’ This view was 
accepted by the learned Judge at the trial; but "not! by" 'the'Coutt 
of: appeal. The ¢ase stands somewhat differently* with!’ ‘regard 
to the one!property and the-otheR: . 2» nubes aeiia anturi 
eiT hen power lof ‘attorney of ‘the 12th: \Februdry 1889, “whet 
dealing with" lot-No. 27, by its: terms’ seems; -to' contemplate Jàá 
absolute gift of. theʻ“sale: proceeds tov Hafiz: Boo, and” this tis'hoW 
she treated'the matter. in’ her written statement?" . In Hier evidetice 
which: svas very confused, she-tried'to say: that- she- paid ' that 
purchase'money’to‘her mother: *. This was clearly untrue, "as-both 
Courts have found. The fact; therefore," remains that-:the pro“ 
perties purchased. by! thie -sale-proceeds, were’ purchased ‘no-dbubt 
in Hafiz:Boo’s: name, but were purchased out! of funds ‘emanating: 
from her mother'siestate: .This. circumstance no” doubt;'if taken. 
alone, affords evidence. ‘that . the: transaction: «was. benams):-but | 
there .is,:in..their Lordships’. opinion, enough in the «facts of thé: 
case to negative any..such reference.. Iti séems..clear that what: 
was. doie in: 1889 was: prompted: by.. hostility. to..the:son;:and.was! 
with a»purpose :ofexcluding him from: inheritance; an ‘object: 
which could not-have been attained by any enami’ transaction. 
And the'strong words of giftcontained in the power of attorney! 
are in accordance «with. this intention and-calculated!.to. give full! 
effectito.it: The question being purely one of intention,. their: 
Lordships-think. that the evidence points toan absolute: gift; not 


t 
' 


to a enami transaction, LOUPE weap Hat sae 


Vou. IIL] -’ PRIVY COUNCIL. 


The power of;attorney, when : dealing with the other 
j property, lot No. 6, in its terms seems to regard the transfer to 
Hafiz Boo of the partitioned share as a sale for Rs. 10,000 already 
paid, and the'conveyance to Hafiz Boo of the 22nd April’ 1889 is 
to the same effect. ‘Both in her written statement and in her 
evidence Hafiz Boo asserted that’ she had actually paid the 
Rs, 10,000 to her mother, which is certainly not true. It was con- 
tended that this transaction must be regarded as a benam# one, or, 
at any rate, that if a genuine transaction:at all, it was a sale, not 
a gift, and it was said that the property still formed part of the 
mother’s estate. 

` Here again, the question is purely one of intention. The 
observations already made with respect to the general purpose of 
Khaja Boo fully apply to the present property. The language 
of the power of attorney and of the conveyance made under it 


are strong to show that the estate was to vest in Hafiz. Boo and 
her heirs. y 

The fact that the sum ,of Rs. 10,000. is mentioned as the 
Price, a sum which, according to the evidence, was far short of 
the actual value of the property, and the fact that that sum iş 
stated to have been paid in advance, whereas i in fact it was not 
paid at all; are strong to show that the transaction was not a 
sale but a gift, with an imaginary consideration inserted, in a 
manner common in such transactions in India. Their Lordships, 
therefore, think that, as to this second property also, the case of 
Denami fails. 

Their Lordships will humbly advise His Majesty that the 
appeal should be dismissed. . , : 

The appellant will pay the costs, 
M, K. M. 


Appeal dimissad. 


1906. 

—— 
Ismail Mnssajec 
Mookerdum, 
v. 

Hafiz Boo. 
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FULL BENCH. 


Before Sir Francis William Maclean, K.CIE,, Chief Justice, 
Mr. Fustice Ghose, Mr. Fustice Rampini, Mr. Fustice Sale, 
and Mr. Fustice Pratt. 


* 


‘CRIMINAL. THE EMPEROR 
l :1906. v. 
Fobruary, 7. KALI PRASANNA ROY AND ANOTHER.* 
RM Criminal Procedure Code (Act V of 1898), section 16, clanse (d)— Ride 6 of the 


Government rules, whether ultra vires, 

Held, by a majority of the Full Bench (Ghose and Pratt JJ, dissenting)— 
Rule 6 of the Rules framed by the Government of Bengal for the guidance of 
Benches of Honorary Magistrates under the provisions of section 16 of the 
Criminal Procedure Code, clause (4) is not inconsistent with the Code, and 
therefore, not slira vires, though highly undesirable. 

Reference under section 498 of the Criminal Procedure 
Code. 

Case under section 380, Indian Penal Code. 

Reference toa Full Bench by Mitra and Geidt JJ. The : 
facts will sufficiently appear from the following 

- ORDER or REFERENCE. , f 

On the complaint of one Kailash Chandra Indu, the two 
accused, Kali Prasanna Roy and Bidhu Peshakar, were tried 
under sections 380 and 380/114, Indian Penal Code, respectively 
by a Bench of Honorary: Magistrates consisting of Babu Protap 
Chandra Mukerje, who exercises second class powers, and Babu 
Jnana Ranjan Goswami, who exercises third class powers. Babu 
Protap Chandra Mukerji was the Chairman of the Bench. None 
of the members of the Bench had power to sit singly. They 
differed in their opinions and on the 27th November 1905, Babu 
Protap Chandra Mukerji passed an order convicting the accused 
Kali Prasanna Roy under section 380, Indian Penal Code and 
sentencing him to undergo rigorous imprisonment for a fortnight 
and convicting the accused Bidhu Peshakar under section 380/114 
and sentencing her to pay a fine of Rs. 40. Babu Jnana Ranjan 
Goswami passed on the same day an order for acquittal of both 
the accused. 

Under rule 6 of the rules framed by the Government of 
Bengal under section 16 of the Code of Criminal Procedure, the 


* Reference to a Full Bench in Criminal Reference No 270 of 1905, made 
by Mr. Cargill, Sessions Judge of Backergunge, dated the 12th December 1905 
against an order of conviction passed by Babu Protap Ohandra Mukherjec 
Honorary Magistrate of Barisal, dated the 27th November 1905. 


Vor. ITI] HIGH COURT. 


Chairman Babu Protap Chandra Mukerji had a casting vote and 
accordingly the order made by him prevailed. 

On the application of the two accused, the Sastons Judge 
of Backergunge being of opinion that the conviction should be 
set aside, has referred the case to the High Court under section 
438 of the Code. He has based his reference on the decision of 
this Court in Henry Wakefield v. Haran Sardar (1), in which 
it has been held in a case tried by a Bench of Presidency 
Magistrates of Calcutta, that rule 8 of therules framed by the 
Chief Presidency Magistrate for the conduct of business of 
Benches of Presidency Magistrates is consistent with the provi- 
sions of the Code, in so far as it directs that in a Bench composed 
of two members, the decision of the Chairman shall prevail. The 
learned Judges deciding the case have also expressed an opinion 
that the rule is arbitrary and not consonant with natural justice, 

In Assimuddi v. Janulla (Criminal Reference No. 85 of 
1905, made by the same Sessions Judge who has made the 
present reference) this Court on the 15th May 1905, set aside the 
conviction of the accused and directed a retrial, the ground of 
reference being the same as in the present case. 

The Benches of Magistrates in Backergunge, acted in 
Assimuddi v. Fanulla as well as in the present case under rule 
6 of the rules framed by thé Government of Bengal under 
section 16 of the Code, which is substantially the same as rule 8 
framed by the Chief Presidency Magistrate of Calcutta. 

Section 16 of the Code empowers the Local Government 
to make rules consistent with the Code for the guidance of 
Benches of Magistrates respecting, amongst other matters, (a) 
the mode of settling differences of opinion which may arise 
between the Magistrates in Session. It seems to us that rule 6, 
is covered by the authority given by clause /d/ of the section, 

Further, it does not appear to us that the rule is inconsistent 
with the Code. We are, therefore, unable to agree with the 
view taken in the cases above referred to. 

Whether the rule be arbitrary and not consonant with 
natural justice is a matter on which we do not feel called upon 
to express an opinion. If it is a rule which the Local Govern- 
ment is authorized by the Code to frame, the Courts are bound 
by it. 

We accordingly refer the following question for decision by 
a Full Bench viz :—Whether rule 6 of the rules framed by the 


(1) (1904) 8 C. W. N. 862. 
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Government,of Bengal.for.guidance of Magistrates’ Benches,is 
authorized by the Code, and consistent with, it? . e 
va. (lhe case, was then argued before the Fulli«Bench.. ... 
| Babu Gunada Charan Sen for, the. Petitioners — judgments 
of the Honorary Magistrates were passed on the .27th November 
1905, £,£,.after the Partition of Bengal. The Local. Govern- 
ment, referred to in,section 16, Criminal Procedure Code, in the 
present case, would be the new, Government of Eastern: Bengal 
and Assam which, has, yet, framed no rules under section .16. „The 
rules framed by the Government of Bengal could not apply after 
the Partition,, , ks ^ra 


; [Ramone J— Has, not an, Aet, . been iube esadding these 


pitts 


matters rl], . - TN CUN ete, Sesh 238 

C Vi, of 1905. But I will, presently shew. that the 

language of that, Act does not, cover the present matter. | 
[Guose J.—This question should , have been. raised before 


the referring Judges. . We should not go. ME the. do 
referred to us.]. .. Ag TM 
„The case ag. Tadei pege s Yieening- J u 
Reads High Court „Rules regarding Full Bench. I. submit. that 
under the rules, the whole case is, before; your Lordships. = 

Be “[Mactizan, C., J.—We all agree that we do ‘not go iic 
the question referred, to us.] 7 

ke Consistent with this Code" in section 16 means “consistent 
with the spirit or tenor as.also with the . provisions of -the : Code: 
Rule 6 is not consistent with either. Regarding the'spirit of the 
Code, , refers to, sections 429 :and 439, cl. (1) of -the Criminal 
Procedure Code, Compare section 575, Civil- Procedure: ‘Code. 
All sections provide. for reference to a third Judge in chse'' of ‘a 
difference (of opinion. And these. provisions - were chased in 
spite of, section 36 of the Letters Patent. 

i Nm J.— But there is the rule in the TM ‘Side p 
this ( Court. There the Senior Judge has got a casting vote.] ' 

But the rule is inconsistent.with some- of the’ provisions ‘of 
the Code as well. . Refers to section I5. The-Bench ‘could not 
exercise ‘such, powers, alone as were." conferred: or: conferrible 
under the provisions of the Code." "These: powers are named in 
Chapter III, sections. 36, 37 read with Schedules III: and IV ‘of 
the Code. Thé power of vetoing a Junior Judge's opinion is 


not one of those powers and could not, therefore, be exercised 


: by the Chairman of the Bench:-consistently with the: provisions 
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-of section: 15, see, Hardwar Sing v. Khega Ojha (1) and 
Lal Behari v. Jalu Khan (2), The rules are regarding adminis- 
trative powers of Magistrates, and judicial powers are and can only 
-be given by the Code itself and the Local Government has no 
authority to frame any rule conferring any special Jude power 
of this description. 

. [RAMPINI J.—You argue that the Senior Judge’ s judgment 
Seevailings the Junior Judge’s judgment is treated as a nullity. 
But see section 578, Civil Procedure Code.] 

- There: the Senior Judge having’ agreed with the Lower 
Girt there are two judgments against one of the puisne Judge. 

Neither is the rule consistent with the wording of sections 
253 and 367 of the Code. " Presiding Officer” in cl. (i), section 
467 means both Magistrates, so that judgment which is signed 
by one of them only, as is the judgment of conviction in this 
case, is no "judgment" at all. See also rule 7, paragraph 2 of 
the Government rules, which requires the eee to be signed 
p both the Magistrates. 

. Then, look to the arrangement of the Sates in the Code. 
Part II deals with." constitution and powers of Courts" ;.Chapter 
II with “ Constitution” and Chapter III with “-Powers.” Section 
16 occurs in| Chapter II and must, therefore, be taken .to: deal 
with questions of constitution only, and, not of powers. The 
Local Government could not, therefore, acting under the provi- 
sions of section 16.be authorised to deal with any question relat- 
ing to powers of Courts. . 
~ The rule-is sZtrg vires also because it is inconsistent with 

-patural justice, as pointed out in the case’ of Henry Wakeficld v. 
Haran Sardar (3.) The referring Judges were not right in the 
view that your Lordships could not go into that question. Refers 
to Maxwell on Interpretation of Statutes, 4th Edition, pp. 187-188: 

_ [MACLEAN C. J.—There is some distinction between a DE 
law and the power of Governmént to frame rules.] 

Refers to Maxwell pp. 447—448. Cites S&Zes v. Galinsht (4). 
Natural justice requires that Judges sitting together to decide 
a case should have equal judicial powers with regard to the case: 
Cites the rule that obtains in the Central Provinces in similar 
matters, to refer the difference to a third Magistrate. 

The Deputy Legal Remembrancer (Mr. Douglas White) for 
the.Crown :—The Local Government has power to frame: the 


(1) (1898) I. L. R. 20 Calo, 870 at 874. — .(8) (1904) 8 C. W. N. 862. 
(2) (1905) 9C. W. N, 269 (8. N) ~ (4) (1904) 1 K. P. 616 at 621, 
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rule. It isa matter of procedure only. Section 429 is specially 
enacted because no appeal lies from a judgment of this Court. 
Judgments of Bench Magistrates are open either to appeal or to 
revision. This rule is not conflicting with any provision. Reads 
sections 263, 264, Criminal Procedure Code. Presiding Officer 
in section 367 means the Chairman of the Bench here, and not 
both the Magistrates. In the case of Henry Wakefield v. ‘Haran 
Sardar (1), their Lordships had perhaps only: section 421 in their 
minds, 

Whether the rule is arbitrary or not, your Lordships have 
no power to see, if it is consistent with the Code. 

Babu Gunada Charan Sen in reply. 
The following judgments were delivered :— 
Maclean C. J.—I should have been much better satisfied in 


this case if I could have arrived at the conclusion that the rule 
complained of was ultra vires. To my mind, it is a very unsatis- 


' factory and equally undesirable rule: but we must be careful : 


not to allow the objection to the rule itself to prejudicially affect 
our judgment as to whether or not it is «Jira vires, which is the 
only point referred to us. The question submitted is whether 
rule 6 of the rules framed by the Government of Bengal for the 
guidance of Benches of Magistrates is authorized by the Code 
and consistent with it. That is the only question we have been 
asked to decide ; it is one purely of law and depends upon the 
construction of section 16 of the Code of Criminal Procedure. 
That section enables the Local Government to make rules con- 
sistent with the Code respecting certain subjects which are specified 
and, amongst other subjects, is the “ mode of settling differences 
of opinion which may arise between the Magistrates in Session." 
In pursuance of that power, the Government of Bengal passed 
rule 6 which runs in these terms. “Each member of the Bench 
shall have a voice in deciding a8 to the admissibility of evidenge 
and in the finding and sentence. In a Bench of three or other 
uneven number of members, the opinion of the majority shall 
prevail. When the members are even, the chairman shall have 
a casting vote.” This is not very happily expressed: it means, 
I presume, that the view of the chairman shall prevail. It is 
said that the latter part of the rules is not consistent with the 
Code and, if it is not consistent with the Code, then it is utra 


vires. The question then resolves itself into this. Is the rule 
r 


(2) (1904) 8 C, W. N, 862, 
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consistent with the Code? Theré is nothing in the Code which 
directly precludes such a rule: prima factie then it is consistent 
with the Code. But it is said that it is inconsistent with sec- 
tion 429. That section provides for the case of a difference of 
judicial opinion between two Judges of this Court, in which 
event it is provided that the case is to be sent to a third Judge. 
It is said that that indicates that, where there is a difference of 
opinion between two Magistrates, the same procedure ought to 
bé followed, and that a rule prescribing a different procedure is 
not consistent with the Code. If this argument were to prevail 
any rule on the subject which did not provide for the procedure 
of section 429 would be ultra vires. But the Act does not say 
that. The legislature apparently thought it desirable that, in 
cases of a difference of opinion between two Judges of this Court, 
which practically is the final Court of criminal appeal for the 
Province, the procedure should be clearly defined in the Code. 
But it does not seem to follow from that, that because the Local 
Government has not thought fit to make a rule in the terms of 
that section, they can be said to have made a rule inconsistent 
with the Code. If the legislature had intended that the same 
rule as to differing Judges of this Court was to apply to differing 
: Magistrates they would’ probably have said so, as they easily 
could have done, and not have left the matter to be dealt with by 


rules to be made by the Local Government. However much I- 


may disapprove of the rule, Ithink we should be straining the 
language of the section if we were to say that it is inconsistent 
with the Code. For my own part, I think it would be highly 
desirable that this rule should be abrogated and a fresh one 
framed : but that is not a matter for us, it is a matter for the 
-Government. As regards the cases cited in the Reference, no 
reasons, so far as the construction of the Code goes, are assigned 
for the conclusion at which the learned Judges arrived. In the 
ease of Astmuddi v. Janulla (1) the learned Judges expressed no 
opinion upon the legality of the rule. One of those Judges was 
one of the present referring Judges. Agreeing with the view 
expressed by the referring Judges, I answer the question in the 
affirmative. The proper course is to send the case back to the 
referring Judges to deal with as they think proper. 


Ghose J.—I regret very much that I am unable to agree 
with my Lord in the opinion he has expressed upon the 


(1) Cr. Ref, No, 85 of 1905 —Unreported. 
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Reference before us. Rule No. 6, referred to, is a rule framed 
by the Government of Bengal under the powers conferred upon 
them by section 16 of, the Code of Criminal Procedure. That 
section gives the Local Government power to make rules, 
consistent with the Code, for the guidance of Magistrates’ 


` Benches respecting //2 the classes of cases to be tried, (4) the 


times and places of sitting, /c/ the constitution of the Bench for 
conducting trials, and (d) “the mode of settling differences of 
opinion which may arise between the Magistrates in Session." What 
is the meaning of the words, which I have just read—'' the mode 
of settling differences of opinion ?" Do these words simply indicate 
the machinery by which a difference of opinion when arising 
may be settled or do they comprehend the'idea of conferring 
upon any individual member of the Bench any extraordinary 
power for the purpose of settling such difference? It will be 
observed that the rules which the Local Government is authorized 
to make are simply for the guidance of.the Benchés, and the 
clauses that precede the clause //7/ indicate that they refer 
to purely administrative matters ; and the question is whether 


it was the intention of the legistature, while laying down the 


said clause, to depart, as it were, from the general scope of the 
section, so as to authorize the Government to do an act which 


is far from being administrative in character. I think not. 


Sections 429 and 378 of the Code, though they are applicable 
to the High Court only, suggest what ought to be done in cases 
ef difference of opinion arising between two members composing 
a tribunal ; and if the Local Government had made a rule in 
the same lines, and something to this effect: “In case of 
difference of opinion between two members composing a Bench, 
the case should be referred by the Bench to a third Magistrate,’ 
it would be a rule quite consistent with the Code, and the scope 
of section 16; for the word “mode,” as used in clause /d) of 
the section, to my mind, simply indicates the machinery by 
which a difference, when it arises, may be settled. But I do not 
think it was ever contemplated that, for the purpose of settling 
such difference, in a given case, the Local Government might 
adopt the “ mode " (if the word is'at all applicable) of conferring 
extraordinary powers, or rather double power, upon an individual 
member of the Bench. Under sections 12 and 14 of the Code, 
the Local Government may, no doubt, confer upon any person 
appointed as Magistrate any powers which a Magistrate, under 
the Code, is competent to exercise ; and it may also confer such 


aig IL. 


J 
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powers in respect to cases generally, or any particular case, or toa 
particular class of cases: but this is very different from provi- 
ding that, in the event of the Magistrate so empowered being 
member of a Bench, he should, in case of difference of opinion, 
exercise, not the ordinary powers, but extra-ordinary powers. 
Section 15 of the Code lays down : “The Local Government may 
direct any two, or more Magistrates in any place outside the 
Presidency towns to sit together as a Bench and may, by order, 
invest such Bench with any of the powers conferred or conferr- 
able by or under this Code on a Magistrate of the first, second or 
third class, and direct it to exercise such powers in such cases, or 
such classes of cases only, and within such local limits as the 
Local Government thinks fit.” The Local Government, under 
this last-mentioned section, may confer upon the Bench any 
powers, conferrable under this Code, that it may please, but not 
any extraordinary power upon any individual member of 
the Bench, for the purpose of disposing of any particular 
case, in case of difference of opinion arising between them ;— 
and that is just what the Local Government has done by 
framing Rule 6. For these reasons, I should, with all deference, 
however, to the opinion that has’ been expressed by the 
learned Chief Justice, hold that the rule in question is not 
consistent with the Code or the spirit thereof and that it is 
ultra vires. í 

Rampini J.—I agree with the judgment delivered by my 
Lord the Chief Justice, and would answer in the affirmative the 
question which has been propounded for our consideration by the 
referring Judges. 

It seems to me that rule 6 of the rules framed by the Local 
Government for the guidance of Magistrates’ Benches is au- 
thorized by the Code and is consistent with it. In my opinion 
the present rule is quite within the powers conferred upon the 
Local Government by section 16, clause (d/) of the Code and is 
covered by the authority given by that clause. 

Further, it does not appear to me that the rule is inconsistent 
with the Code. Iam free to admit that it is one which I do not 
approve of, and that I would be glad to see it reconsidered by the 
Local Government. But, as far as I can see, it is a perfectly legal 
rule and one which the Local Government had full authority to 
frame. Ido not think we are called upon to decide whether the 
rule is an arbitrary one or one opposed to natural justice; but 
I' may observe that the rule is very similar to that laid down in 
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1906. Rules of the Original side of this Court, which is still in force. I 
—— should be sorry to think that this rule is arbitrary or inconsistent 

The Emperor 


with natural justice. 


v. 
Kali Prasanna Roy. R S us : 
eae, J accordingly agree in remitting the case to the referring 


Rampini J. Judges for disposal upon the merits. 


Sale J.—1 also agree with the Chief Justice that the rule 
complained of is not illegal and I desire to add only a very few 
words. It has been ‘argued that the rule contravenes the spirit 
and intention of the Criminal Procedure Code, if it is not opposed 
to its express language. I may say at once that ifI thought the 
rule was contrary to natural justice and that is what has been 
alleged, I should feel no difficulty in holding that it was opposed 
to the purpose and spirit of the Code and was therefore illegal, 
for the jobject of the Code is I suppose, to secure justice and no 
rule which is contrary to natural justice could be consistent with 
that object. But there is nothing necessarily contrary to natural 
justice in a rule which provides that, in the case of a Bench of 
two Magistrates, the opinion of the Chairman is to prevail. The 
Chairman of a Bench, it may be reasonably assumed, is the person 
who is thought to be, by qualifications and experience, best fitted 
for that position. It is right, therefore, that his opinion should 
carry more weight than the opinion of a Magistrate who has less 
experience and has inferior qualifications. A rule of this kind 
differs, in my opinion, in degree only and not in principle from 
therule which provides that the opinion of two Magistrates is to 
be preferred to the opinion of one. But though the rule cannot be 
said to be illegal, I agree that it is unsuited to the administration 
of criminal justice and the reason is that it is often difficult to 
select the right person as Chairman. A rule which is theoreti- 
cally sound may be undesirable and may lead to abuses in its 
practical working. That, I think, is the case here. Where the 
administration of criminal justice is dealt with by a Bench of 
Magistrates, it is a better and safer rule that the opinion of a 
majority should determine the decision of the Court. I agree, 
therefore, with the recommendation that the rule complained of 
should either be altered or expunged. 


< Pratt J.—1 agree with Mr. Justice Ghose and adhere to the 
opinion expressed by me in my judgment in the case of Henry 
Wakefield v. Haran Sardar (1). 


(1) (1904) 8 C. W, N. 862, ° 
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The Code of Criminal Procedure expressly provides for the 
case of a difference of opinion between two Judges constituting a 
Bench of the High Court, by directing a reference to a third 
Judge ; and it does not allow of either Judge having a casting 
vote. I think the rule under discussion is inconsistent with the 
principle underlying that enactment, and, therefore, is not such 
as contemplated by section 16. 


Moreover, the rule gives a single Magistrate: the power and 
authority of two Magistrates; which is not authorised by the 
Code. 


When upon a difference of opinion between the two presid- 
ing Magistrates of a Bench, the accused is condemned to imprison- 
ment, without a right of appeal, merely upon the casting vote of 
one Magistrate, it seems to me that the question of the‘prisoner’s 
guilt is made to depend upon chance, and that the legislature 
could not have intended such an arbitrary and unjust rule to 
have the force of law. 


This view seems to have commended itself to the Govern- 
ments of Bombay and of the United Provinces. In the former 
‘Presidency the rules provide for a reference to a third 
Magistrate, and in the latter, the rule is that the accused should 
be given the benefit of the doubt.* 


G. C. S.) M. N. M. 


Answered affirmative, case remitted to the referring Bench. 


* [The Rule in question has since been altered by the Bengal Government 
Notification No, 286J.D., dated the 30th April, 1906, published in the Calcutta 
Gazetto of 2nd May 1906, Part I, p. 980, which is ns follows :— 

* In exercise of the powers conferred upon him by cl. (4), of section 16 of 
the Code of Criminal Procedure, 1898 (Act V of 1898), the Lieutenant- 
Governor is pleased to direct that the following Bule shall be substitued for 
‘Rule 6 of the Revised Rules and Instructions for Benches of Magistrates 
empowered to take cognizance of offences and for Rule 6 of the “ Revised Rules 
and Instructions for Benches of Magistrates not empowered to take cognizance 
of offences;” which were respectively published with a notification dated the 
19th December 1889, at pages 1071, 1072 of Part I of the Calcutta Gazettes of 
tlfe 26th idem, namely :— 

“6. Each member of the Bench shall have a voice in deciding as to the 
admissibility of evidence and, in the finding and-sentence Ina Bench of three 
or other ufleyen number of mombers, the opinion of the majority shall prevail, 
When the members are even the opinion of the Ohairman shall prevail on all 
points except the findings ; in the event of a disagreement of a finding, the case 
shall be referred back to the District Magistrate or the Subdivisional Officer as 
the case may be.’—Rep. } 
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APPEAL FROM. ORIGINAL CIVIL. 


SPECIAL BENCH. 


Before Sir Francis William Maclean, K.C.4.E., Chief Justice, 
Mr. Justice Sale, Mr. Justice Harington, Mr. Justice 
Mitra, and Mr. Justice Mookerjee. 


APPEAL No. 48 OF 1905. 
RADHA PROSAD MULLICK AND ANOTHER 
* v. 
RANI MONI DASSEE AND orHERs* 
AND 
APPEAL NO. 49 OF 1905. 
PEARY LAL MULLICK AND ANOTHER 


v. 
RANI MONI DASSEE AND OTHERS." * 


Daughter with ax adopted son, status of —Indian Succession Act (X of 1865,) 
Seos. 111, 110, 117 — Married daughter, estate taken by, under a Will and 
by inheritance— Will construction of, ^to my daughters and their vespectice 
sons,” meaning of—Adupted son, status of. 


An adopted son holds precisely the same position as a son born as regards 
inheritance from the adoptive mother’s relations, 

Puddo Kumaree v. Juggut Kishore (1), Kali Komul v. Umashunkar 
Moitra (2), followed. 

A childless daughter of a testator attains the status of a daughter with a 
son by adopting a son. 

Where the failure of the bequest to the adopted son is duc to the fact that 
the testator did not live to adopt a son himself and to the fact that the power 
of adoption given by the Will is void under the Hindu law, and not to the 
legal invalidity of the bequest. 

Held, that such failure of the bequest to an adopted son does not render the 
subsequent bequest to the daughter of the testator void, ` 

The principle well established by Jones v. Westcomd (3), Statham v. Bell (4), 
AMedows v. Parry (b), Murray v. Jones (6), Mackinonv Sewell (T), Avelyn v. 
Ward (8), has been codified in India in section 116 of the Indian Succession Act 
(X of 1865) which section applies to Hindus, 

Okhoymoney Dassee v. Nilmonoy Afullich (9) followed, 


* Appeals from the Original Side of the High Court, against the decree of 
Woodroffe, J. in Suit No. 912 of 1904, dated the 81st July, 1905. 


(1) (1879) I. L. B. 5 Cale. 615. (b) (1512) 1 V. & B. 124. 

(2) (1883) L. R 10 I. A. 138; (6) (1818) 2 V. & B. 813. 
I. L, B. 10 Cale. 232. (7) (1881) 6 Sim 78. 

(8) (1711) 1 Eq. Ca. Ab, 245, (8) (1749-50) I Ves. Sr. 420. 


(4) (1774) Cowp. 40. (9) (1887) I, L. B. 15 Calc. 282, 
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Section 111 of the Succession Act applies only when the prior bequest is 
capable of taking effect and is not abinitio void. If the bequest has failed 
ab initio, the principle laid down in section 116 applics. 

The rule which has been applied to a bequest in a Will executed before 
the Ist September 1870 of immovable property by a husband to hia wife, tis. 
that she takes only a limited estate when there are no express words creating 
an absolute estate, cannot apply to married daughter. Though under Hindu 
law, a married daughter-takes by inheritance a limited estate, she takes an 
absolute estate under a devise by Will, unless her interest is curtailed by 
express words or necessary implication. 

Ramasami v, Papayya (1), Lala Ramjiwan Lal v. Dal Koer (2), Msssamat 
Kollany Koer v. Luohmce Pershad (8), Bhoba Tarini Debya v. Peary Lall 
Sanyal (4) and Atul Krishna Siroar v. Sannyasy Churan Bircar (5), followed. 

The words in the Will “to my daughtersand their respective sons I give, 
devise, and bequeath the same” give an absolute estate to the daughters and 
not a limited or joint estate. ‘Sons’ in this case was intended to have the same 
effect as “ sons, grandsons etc.” 

Where it would be premature to decide whether an absolute gift is defeastble 
in the event of either daughther dying without male issue, the question was 
left undecided until it is ascertained what the events are. 

Lolit Mohun Singh Roy v. Chukwn Lal Roy (6), followed. 


Appeals by four of the Defendants, Nos. 2 to 5. 

Suit for the construction of the Will of Hurry Das Dutt. 

The facts of the case are :— 

One Hurry Das Dutt died on the 30th October, 1875, 
leaving a Will of the same date and possessed of considerable 
property. He left behind him a widow since deceased, two 
daughters, Ranimoni the plaintiff and Premmoni one of the 
defendants. Ranimoni had no sons of her own, but Premmoni 
had three sons, two of whom' are the appellants Radha Prosad 
and Kasi Prosad ; the other has since died unmarried. The 
chief dispute as to the construction turns on the clauses 8 and 

` 9 of the Will. They are as follows : 

“8. "Whereas having no son born to me of my body I am 
desirous of adopting one in my life-time but in case I depart 
this life before carrying such my desire into effect I hereby 
authorize and empower my wife and executrix Sreemutty 
Surnomoyi Dassee and my executors and trustees to whom I 
give full permission and liberty to adopt after my decease a son 
and in case of his death during his minority or on attaining his 
full age and without leaving male issue to adopt a,second son 
and in case of his death during minority or on attaining such 


(1) fee I. L. R. 16 Mad. 466. (4) (1897) I. L. R. 24 Cale. 646, 
(2) (1897) I. L. R. 24 Cale, 408. (5) (1905j 2 O L.J. 50; 9 C. W. N. 784. 
(8) (1875) 2t W. R. 895. (6) (1897) L. B. 94 I. A. 76; I, L. R. 


21 Calc. 834.. 
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CIVIL. age and without leaving male issue to adopt a third son and no 

1906. more. In any of the above cases of adoption should the adopted 

Radha Prosad SOD die leaving a son or sons the power of adoption shall cease or 

Mullick remain in abeyance during the life or lives time of such son or 

Rani Mont Dassee SONS of such adopted son but shall revive on the death of such 
and son or sons during minority. 


Pedry Lal Mullick 
v. 
Rani Moni Dassee 


"9. I direct my executors and executrix and trustees to pay 
out of the income and interest of my estate and’ effects monthly 
all necessary household expenses as well as for the worship of 
our family Idol Sree Sree Radha Gobindjee and to pay my wife 
monthly during her natural life for her sole and separate use the 
sum of rupees two hundred and also the sum of rupees fifty 
monthly to such adopted son who shall live and attain his full 
age of 18 years after his so attaining such age'of 18 years during 
the life-time of my said wife provided he remains under her 
control and bears a good character and if my said executrix and 
executors and trustees think fit and are satisfied with his conduct 

- and behaviour and for the purposes of such monthly expenditure 
my executrix, executors and trustees shall set apart and retain 
out of the interest and income of my estate a sum sufficient to 
meet such expenditure for six months and invest the rest and 
residue of such income and interest in Government Securities 
in their joint names, but in no case shall such adopted son have 
or exercise any control, dominion over my estate and effects until 
the death of my wife after which event I direct my said executors 
and trustees to make over the whole of my estate and effects . 
both real and personal, immovable or movable whatsoever or 
wheresoever and of what nature or quality soever to such adopted 
son who shall survive my wife if he shall have attained his age 
of 18 years during the life-time of my wife or on his so attaining 
such age after her decease to whom and his heirs I give, devise 
and bequeath the same. But in case none of such adopted sons 
survive my said wife or in case of either surviving my said wife 
and dying under the said age without leaving a son or sons I 
desire and direct my executors after the death of my said 
wife or the death of such son after her but under such age of 
18 years without leaving a son or sons to make over and divide 
the whole of my estate both real and personal unto and between 
my daughters in equal shares to whom and their respective sons 
I give, devise and bequeath the same but should either of my 
said daughters die without leaving any male issue surviving but 
leaving my other daughter her surviving then in such case 
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the surviving daughter and her sons shall be entitled to the share 
of the deceased daughter or in case of the death of either 
daughter leaving sons the share of such daughter is to be paid 
to such her son or sons share and share alike." 

Under the 8th clause, the widow purported to adopt a son 
to the testator on 19th August 1876. "This son having died on 
the 29th January, 1881, she adopted a second son on the gth 
February, 1881. This son instituted a.suit in August 1894 for 
possession of the property, [reported in I. L. R. 24 Calc. 589]. 
The decision of Jenkins, J. in that suit was reversed on appeal 
in 1898 [I. L. R. 25 Calc. 662]. The decision on appeal was 
upheld by the Privy Council on the 2nd May, 1900 [L. R. 27 
I. A., 128; I. L. R. 27 Calc. 996]. The Judicial Committee held 
that the provisions of the Will relating to the mode of adoption 
and the adoption of the plaintiff were invalid. 

: Sometime after the death of the testator but before the death 
of the widow, the plaintiff Ranimoni adopted a son unto herself 
viz., defendant Jugul Kisore and the defendant Premmoni had 
two more sons, the defendant appellants, Peary Lal and Behary 
Lal. d l 

The provisions in the Will as to adoption having been held 
invalid, this suit was instituted by Ranimoni to ascertain as to 
who is entitled and to what interest to the estate of the testator, 
Mr. Justice Woodroffe declared “that the plaintiff and the defend- 
ant Premmoni are each entitled to a moiety of the estate of the 
testator absolutely,” but expressed no opinion as to whether the 
clause of defeasance ‘in the event of the daughter dying without 
male issue’ was valid or not, “it being unnecessary to do so unless 
and until the events take place upon which it is declared that it 
‘shall take effect.” 

Against this decree, the defendants Nos. 2 and 3 as well as 
defendants Nos. 4 and 5 preferred separate appeals. These were 

, argued before Maclean C.J., Sale and Harington JJ. (Nov. 23, 

24, 1905) but, having regard to the importance of the questions 

raised, it was directed that it should be heard by a Special Bench. 

The appeals were, therefore, reheard on the 8th and oth March 
1906. 

Mr. Hill (and Mr. Zorab J for Appellants Radha Prosad and 

Kali Prosad. 5 

‘Mr. Pugh (and Mr. B. C. Mitter J for Appellants Peary Lal 

and Behari Lal. . 

Mr. Sinka (and Mr. B. K. Lahiri) for Respondent Ranimoni. 
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Mr. Chakravarti (and Mr. S. C. Mitter ) Eos Respondent 
Jugul Kisore. 

Mr. Chaudhust (and Mr. Bagram) for Respondent Prem- 
moni. 

Mr. Hill :—My contention is (1) that there is no intestacy 
and that there is a good gift to the adopted son. The fact that 
no adopted son came into existence does not make the gift 
illegal; (2) daughters take for life as tenants in common and 
there is a gift over to such of the daughter's sons as were alive at 
the time of the death of the testator. Iseekto exclude thereby 
my brothers Peary and Behari who were born after testator's 
death, and Jugul Kisore who was adopted by Ranimoni after the 
testator's death (3) ; the suit is defective, because there is no one 
on the record to represent a portion of the said estate which had 
been improperly dealt with by the widow of the as by her 
Will and certain trust deeds. 

If we look to the scheme of the Will, it will be clear that 
the testator’s great desire was to have a male representative. 
He must have intended to give that son a vested and not a 
contingent interest. The contingency is only in respect to enjoy- 
ment. The gift is absolute in its terms. Ifthe adopted son died 
a minor the testator intended that son’s son should take. The 
gift over is not to take effect, unless the adopted son dies 
without sons. The only question before the Privy Council was 
as to the validity of the power of.adoption and not the construc- 
tion of the Will. The intention was that the whole of the estate 
with the accumulation during the minority of the son was to be 
made over to him at the death of the widow. ‘Vested in 
interest! and ‘vested in possession’ have quite different 
meanings. Here there is a vesting in interest but the vesting in’ 
possession is postponed. We come under section 116 of the 
Indian Succession Act. Section 117 does not apply: Theobald 
on Wills p. 630, Oxhoymoney x. Nilmoney (1). The sisters take as 
tenants in common. Hindu law does not recognise joint tenancy 
except in coparcenership, fogeswar v. Ram Chandra (2). 
Section 111, Indian Succession Act embodies rules contained 
in Ch. 48 of Jarman on Wills. It does not apply to a gift of this 
nature, Hilokassce v. Durponarain (3). If we compare the words 
used in the case of the gift to the adopted son and in the case of 
the so cara viz, “to whom I give, devise and bequeath,” and 


(1887) I. L. R. 15 Cale, 282, 
(1896) L. R. 98 I. A. 87; T. L, B. 28 Calc, 670. 
E (1879) I. L. R. 5 Cale, 59. 
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“to whom and their respective sons," it will be clear that the 
daughters take only a limited estate. 

Mr. Sinha for Ranimoni :—Soifar.as the question of intestacy 
and gift over is concerned I adopt Mr. Hill’s arguments. I differ 
from him as to the quantum of interest the daughters take. The 
words “to whom and their respective sons" convey the idea of 
putro poutrad: krame. They take an absolute interest in a moiety ; 
absolute in the sense that it is to be defeasible under certain 
conditions. They don't take as tenants in common. 

Mr. Chaudhuri for Premmoni:—Whether there is an 
intestacy or testacy, my client takes. If she takes on intestacy 
she would be the heir preferential to Ranimoni, who had no son 
of her own. 

Mr. Pugh for Peary Lal and Behari Lal:—There is an 
intestacy and the widow of the testator took as an heiress and 
upon her death the daughters take. The question is whether 
this gift to the supposed adopted son is a valid gift under Hindu 
law. In the case of a gift by a Hindu, the gift must be toa 
sentient being existent in fact or in contemplation of law and the 
estate must pass at once by a valid gift. 

[Mactan C.J.—If there is a gift to an adopted son, and a 
gift over in the case of non-adoption, is there an intestacy so as 
to make the gift bad ?] 

That will be dealt with under section 111 of the Succession 
Act. Gift over would be good subject to sectian r11. In this 
case there is no gift to the adopted son during the widow’s life- 
time. There is a contingent gift to him provided he attains 
majority. 

If the method of adoption is invalid, there could not be 
any gift to a person who was not in existence either in fact or in 
contemplation of law at the time of the testator’s death. The 


' Privy Council which had the whole case before it held that the 


gift to the adopted son was a contingent gift. See also Mayne, 
Hindu Law (6th Ed.) p. 553. The whole of the gift over must 
depend on there being a valid gift to the adopted son. The gift 
to the adopted son fails ; consequently all that follows that gift 
must also fai. Jarman on Wills p. 258, Mayne p. 553. Section 
116 of the Succession Act refers to a failure of a bequest which is 
a legal bequest. It has no application where there is no bequest 
at all. 

I adopt Mr. Chaudhuri's argument that on intestacy Rani- 
moni being a childless widow does not take anything. There is 
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no trace of the idea that a childless widow would cease to be 
childless by adoption. See Dayabhaga Ch. 11, section 2, cl. 3. 
The words seem to refer to her actually bearing a child. 

[Mirra J.— What is the reason of this rule? a a 
the line. An adopted son does the same]. 

See Macnaughten p. 21. Under no circumstances daughters 
who are barren or not likely to have male issue inherit ; Morley's 
Digest Vol. T, p. 319. 

Mr. Chakravartt for Jugul'Kisore adopts Mr. Sinha’s argu- 
ments. 

The judgment of the Court (Maclean C. J., Sale, Harington, 
Mitra and Mookerjee JJ.) was as follows :— 

Hari Das Dutt, a Hindu, governed by the Bengal School of 
Law, died on the 30th October 1875, leaving him surviving his 
widow Surno Moyi, two daughters, Rani Moni and Prem Moni, 
and three grandsons by his daughter Prem Moni, namely Radha 
Prosad Mullick, Kashi Prosad Mullick and Jyoti Prosad Mullick. 
Rani Moni was childless, but her husband Rama Kant Sen was 
then alive. Hari Das Dutt executed a Will on the day of his 
death and it is clear from it that, like most other Hindoos, he was 
anxious for a son and as there was little likelihood of a son being 
born, he was desirous of adopting one, if he lived to do so. He 
appointed his wife Surno Moyi, his father Madhu Sudan Dutt 
and his uncle Dwarka Nath Dutt, executrix and executors and 
trustees of his Will, and he gave directions for the adoption of 
a son by them. On the 2oth December 1875, Surno Moyi and ` 
Dwarka Nath Dutt took out Probate of the Will from this 
Court. 

The scheme of his Will was diis On his own failure to 
adopt a son, his widow and executors and trustees would adopt 
three sons in succession in the event of any of the adopted sons 
dying without male issue during the life-time of the widow : the 
son so adopted would inherit his property, but would not have 
possession of it until he arrived at the age of eighteen years or 
until the death of the widow whichever event would happen 
last: the widow and the executors and trustees would have 
control and remain in possession until the happening of the event 
which would entitle the adopted son or his son to possession : 
the widow would receive for her life Rs. 200|- a month for 
maintenance, and Rs. 10,000 if she was desirous of performing 
pilgrimage to any holy place: the sum of Rs: soj- only was 
payable for the use of the adopted son until the death of the 
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widow and in the meantime the rest of the income should 
accumulate and be invested in Government Securities. 

The Will then provides :—“But in case none of such adopted 
sons survive my said wife, or in case of either surviving my said 
wife and dying under the said age without leaving a son or sons, 
I desire and direct my executors after the death of my said wife 
or the death of such son after her, but under the age of eighteen 
years without leaving a son or sons to make over and divide the 
whole of my estate both real and personal unto and between my 
daughters in equal shares to whom and their respective sons I 
give devise and bequeath the same, but should either of my said 
daughters die without leaving any male issue surviving but 
leaving my other daughter her surviving, then in such case the 
surviving daughter and her sons shall be entitled to the share of 
the deceased daughter or in case of either daughter leaving sons 
the share of such daughter is to be paid to such her son or sons, 
share and share alike.’ The question we have now to deal 
will depend upon the true effect and construction of this 
clause. 

Under the power given by her husband, Surno Moyi adopted 
on the gth August, 1876, Jyoti Prosad Mullick, one of the sons 
of Prem Moni, as a son, but Jyoti Prosad died on the 9th January 
1881, unmarried. Thereafter on the 9th February, 1881, she 
adopted Amrita Lal Dutt. On the rst August, 1894, Amrita Lal 
Dutt instituted in this Court a suit against Sumo Moyi, her 
daughters and their sons for the construction of the Will of Hari 
Das Dutt and for the administration of his estate. The suit, 
though successful in the first Court, failed on appeal, and also 
on a further appeal to the Judicial Committee of the Privy 
Council, as the adoption by Surno Moyi was held to be invalid, 
the power of adoption conferred by the Will on her and the 
executors and trustees having been declared invalid under 
Hindu Law and incapable of being exercised. Thus the in- 
validity of the power of adoption has caused a failure of the 
main scheme of the Will. The decision of the Judicial Commitee 
in the suit of Amrita Lal Dutt was pronounced on the 2nd May, 
1900, and shortly after, z.e., on the 2nd November, 1900, Rani 
Moni, who was until then childless, adopted, with her husband 
Rama Kanto Sen, the defendant Jugal Kishore Sen as their son, 
and there is no contest as to the validity of this adoption. By 
this adoption Rani Moni attained the status of a daughter with a 
son. The cases of Puddo Kumaree Debee v. Juggut Kishore 
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OIvIL. Acharjee (1) and Kali Komul Mozoomdar v. Uma Shunkur 
1906. Moitra (2), have finally settled the law that an adopted son holds 
Radha Prosad precisely the same position as a son born as regards inheritance. 
Mullick from the adoptive mother’s relations, and that the status of an 


Bani Moni Dassee adopted son, unless modified by express texts, is similar to that of 
BO E cas a son born, as regards the performance of periodical obsequial 
ceremonies and inheritance. Rani Moni must now be recognised 
to be a daughter with a son and she stands in the same position 
under Hindu Law as her sister Prem Moni. 

Rama Kanta Sen, the husband of Rani Moni, died before the 
death of Surno Moyi and she died on the 14th August 1904,- 
leaving all the parties to the present suit her surviving. Rani 
Moni commenced the present litigation on the 19th December, 
1904, and she has asked for the construction of the Will of her 
father, for the administration of his estate and for partition and 
other incidental reliefs. 

Surno Moyi left a Will which is dated the 31st January 1903, 
by which she purported to deal with portions of the property 
covered by the present suit, and the Administrator General of 
Bengalis in possession of these portions, having taken out pro- 
bate of the said Will of which he was appointed executor. The 
Administrator General is not a party to this suit. 

The desire of the testator for the perpetuation of his male 
line and inheritance by an adopted son having failed, the question 
has arisen as to the validity of the bequest to his daughters. The 
failure of the bequest to the adopted son is due to the fact that 
the testator did not live to himself adopt a son, and to the fact 
that the power given by the Will is void under the Hindu Law. 
There was none and there could be none to answer the descrip- 
tion of an adopted son capable of taking under the Will on the 
death of the testator. The failure was not due to the legal in- 
validity of the bequest. It was not void as contravening the 
rule of the Hindu Law that a gift must be to a sentient beigg 
capable of taking, as it is clear on the authorities that a gift may 
be made to a son to be adopted by the testator's widow, a son 
who by a fiction of law is supposed for this purpose to be in 
being at the date of the testator's death, nor was it void on the 
ground that the testator intended to create a line of heirs un- 
known to Hindu Law as was unsuccessfully attempted by the 
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testators in Jatindra Mo. n Tagorev. Ganendra Mohan Tagore (1), 
and Kristoromont v. Narendro Krishna (2). Nor was the be- 
quest void under any of the rules laid down in sections 100, IOI 
and 102 of the Indian Succession Act, sections which have been 
made applicable to Hindus by the Hindu Wills Act (21 of 1870). 
The Will having been executed in 1875, the Hindu Wills Act 
applies to it. 

Has then the failure of the bequest to an adopted son render- 
ed the bequest to the daughters of the testator void? We see 
no reason for an answer in the affirmative. The principle well 

‘established by Fones v. Westcomd (3), Statham v. Bell (4), 

Medows v. Parry (5), Murray v. Jones (6), Mackinnon v. Sewell (7), 
Avelyn v. Ward (8), has been codified in India in section 116 
of the Indian Succession Act which says: ‘ Where there is a 
bequest to one person and a bequest of the same thing to another, 
if the prior bequest shall fail, the second bequest shall take 
effect upon the failure of the prior bequest, although the failure 
may not have occurred in the manner contemplated by the 
testator.’ The prior bequest in the present case has failed 
ab initio by reason of its object never coming into existence 
and according to section 116 the executory gift takes effect, 
notwithstanding that it was intended to take effect in defeasance 
of the prior gift. There is a necessary implication in favour of 
the daughters ; as there cannot be the shadow of a doubt that 
the testator would have wished that his daughters should get his 
property on failure of adoption. Section 116 enables us to give 
effect to this necessary implication of the Will paying regard 
to the substantial effect of the contingency specified by the 
testator. In Okhoymoney Dassee v. Nilmoney Mullick (9) the 
learned Judges applied the principle in Jones v. Westcomd (3), 
to the Will of a Hindu executed in 1860, and on the failure of 
the prior gift though not in the particular manner indicated in 
fhe Will the gift over was allowed to take effect. 

Section 117 of the Indian Succession Act qualifies to some 
extent the rule in section 116. Where the Will shows an inten- 
tion that the second bequest shall take effect ozZy in the event of 
the first bequest failing in a particular manner, the second 
bequest shall not take effect unless the prior bequest fails in that 
particular manner. We do not think that, inthe present case, 


(1) (1872) 9 B. L. R. 377. (8) (1812) 1 V. & B. 124. 

(2) (1888) I. L. R. 16 Calc. 883. (6) (1818) 2 V & B. 818. 

(8) (1711) 1 Eq. Ca. Ab, 245. . (7) (1881) 5 Bim. 78. 

i) (1774) Cowp. 40. (8) (1749-50) 1 Ves, Sr. 420. 
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the Will shows any such intention, an intention that the gift over 
shall not have effect unless, as in the case of a gift on.a condition, 
the very event on which the gift is made contingent be fulfilled 
with strict exactness. The bequest to the daughters in the Will 


' under construction is to take effect if the bequest to the adopted 


son fails. There are no words in the Will which would make 
section 117 applicable and prevent the operation of the general 
rule laid down in section 116, the primary intention of the testator 
failing, the secondary intention, the intention to benefit his 
daughters, may and ought to be given effect to, and we do not 
think that section 117 prevents this. In the absence of express 
words or necessary implication restricting the operation of the 
intention to benefit the dàughters, we ought to put a construction 
on the Will which will effectually fulfil that intention. 

Section 111 of the Indian Succession Act and Narendra Nath 
Strcar v. Kamalbasini (1) and Monohur Mukerjee v. Kastswar 
Mukerjee (2) have been relied on by the learned counsel for Prem 
Moni in support of his argument that the bequest to the í 
daughters being contingent on the adopted son dying without 
male issue during the life-time of the testator’s widow, a specified 
uncertain event, the bequest cannot take effect. The contingency, 
however, happened before the period of distribution as contem- 
plated by section 111, for the reason of the failure of the prior 
bequest a initio and its incompetency to take effect. Section 
111 applies only when the prior bequest is capable of taking effect 
and is not ab intho void. If a bequest has failed ab fhiflO, as in 
the present case the principle laid down in section 116 applies. 
Assuming the period of distribution to be the death of the 
testator, the contingency happened before it. We are, therefore, of 
opinion, that the daughters Rani Moni and Prem, Moni have taken 
under the Will of their father and have taken as tenants ^in 
common. 

What then is the nature of the estate they have respectively . 
taken? Is it an estate for life, each being entitled to one half, 
or is it an absolute estate in equal moieties or an absolute 
estate, in equal moieties, defeasible in the event of their dying - 
without male issue ? The testator directed that, on the failure 
of the adopted son, or his male issue during the widow’s life- 
time, his estate, real and personal, should be divided and made 
over to his daughters in equal shares, and if no other words 


(1) (1890) L. R. 23 I. A. 18; I, L. E 28 Oale. 663. 
(2) (1897) 8 O, W. N, 478. 
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were added, the daughters would undoubtedly take the whole 
interest of the testator, an estate of inheritance. They were 
married daughters, and the rule which has been applied to a 
bequest in a Will executed before the rst September 1870 of 
immovable property by a husband to his wife, when there are 
no express words creating an absolute estate, cannot apply to 
them: Though under the Hindu law a married daughter takes 
by inheritance a limited estate, she takes an absolute estate 
under a devise by Will, unless her interest is curtailed by express 
words or by necessary implication. We i refer to section 82 
of the Succession Act and Ramasami ^. Papayya (1), Lala 
Ramjewan v. Dal Koer (2), Kollany oer v. Luchmee Pershad 
(3, Bhobatarint Debya v. Peary Lall Sanyal (4), and Atul 
Krishna Sircar v. Sannyasy Churn Sircar (5) in support of our 
view. 

The words in the Will, “to whom and their respective 
sons I give, devise and bequeath the same” do not indicate that 
. the testator intended to create in favour of his daughters an 
estate for life with a remainder over to their sons. They cannot 
be construed as creating successive estates. Neither can? the 
words be construed as creating joint estates in favour of the 
daughters and their respective sons. In fact Rani Moni had no 
son at the time of the testator’s .death, ‘and so far as she is 
concerned she could not take a joint estate with her son jor sons. 
She must be held to have taken an absolute estate. The word 
" sons" was, in our opinion, used as a word of limitation, and was 
intended to have the same effect as the words “sons, grandsons, 
&c.” The testator has used the word “sons” and “ male issue” 
without distinction. We, therefore, agree with the Court of 
first instance that each daughter took an absolute interest in a 
moiety of the estate. It is premature to decide whether that 
gift i is defeasible in the event of either daughter dying without 
male issue. 

Following the practice adopted by the Judicial Committee 
in Lalit Mohun Sing Roy v. Chukkun Lal Roy (6), we leave the 
question open until it is ascertained what the events are. 

In the view we take, it is unnecessary for us to say what 
interest Rani Moni would have taken if the bequest to her and 
her sister had failed and there had been an intestacy. 


(1) (1893) I. L. R. 16 mad, 466. (8) (1875) 24 W. R. 895. 

(2) (1897) T. T. R, 24 Cale. 406. (4) (1897) I. L, R. 24 Cale 646, 
5) (1905) 2 C. L. J. 50: 9 C, W. N. 784. 

(6) (1897) L. R. 24 I, A. 76 ; I, L. E, 24 Cale, 834. 
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We, therefore, agree with Woodroffe, J. as to his construction 
of the Will of Hari Das Dutt and the declarations he has made as 
regards the rights of the plaintiff and the defendant Prem Moni, 
We, however, do not see how enquires D and E of the prayer of 
the plaint can properly be directed in the absence of the re- 
presentatives either of Hari Das Dutt or Sarnomoyi. Those 
representatives are not parties to the suit, nor in the’ absence of 
such representatives can a decree be made for. partition, as that 
must necessitate an enquiry of what the estate consisted and 
consists. These directions must be excluded from the decree 
and the decree varied accordingly. 

Then as to costs: The present litigation is due to the 
difficulties created by the Will itself and we, therefore, direct that 
the costs of all parties, both in the lower Court as wellas in this 
Court be paid out of the estate of the testator, one set of costs 
only being allowed to defendants appearing in the same interest. 

Liberty to any of'the parties to apply as they may be 
advised, and as to a partition ofthe property if and when the 
necessary parties are brought before the Court. 

Messrs. Watkins & Co., Attorneys for the Appellants. 

Mr. R. Rutter, Sr, Babus Nibaran Chandra Dutt, Purna 
Chandra Law and Mr. R. Ruiter, Jr., Attorneys for the SEP 
dents (App. No. 48 of 1905). 

- Mr. R. Rutter, Jr., Attorney for the Appellant. 

Babu N. C. Dutt, Mr. R. Rutter, Sr., Messrs. Watkins & Co. 
and Babu P. C. Law, Attorneys for the Responders (App. No. 49 
of 1905). 

S. C. R. Decree varied. 
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‘APPELLATE CIVIL. 


Before Mr. Fustice Rampini and Mr. Fustice Mookerjee. 
MANDAKINI DEBI 


V. 
ARUNBALA DEBI AND ANOTHER.* 


Hindu Law—Will—Construction of Will— Estate vested. in, interest as well as 
in possession—Intestacy—Indian Suocession Act (X of 1865), Seo, 159— 
Intention of the testator. 


Where it is possible to puta reasonable construction upon a Will which 
results in a testacy, that construction must prevail rather than one which leads 
to an intestacy, í 

In re Harrison, Turner v. Hellard (1) followed, 

On the construction of the Will of a Hindu which provided that on the 
death of the testator, his estate was to pass into the possession of his two 
widows and his nephew, who were to hold it, without powers of alienation, in 
equal shares and further that on the death of the senior widow, the nephew 
wss to hold half of the whole estate and on the death of the second widow, 
the nephew was to have the whole estate absolutely, 

Held, that the widows were to have life interests iu certain defined shares 
varying from time to time and subject to such life-estate the nephew was to 
take an absolute interest in the whole ; that on the death of the senior widow, the 
nephew had a vested interest in half of the property, though the actual enjoy- 
ment of that expectant ‘interest was postponed till the termination of the 
junior widow’s life-estate, but that as regards the other half it was vested in 
interest as well as in possession in the nephew; and that, therefore, on the 
subsequent death of the nephew, his heirs were entitled as against the junior 
widow, to possession of half of the testator’s estate. 

Section 169 of the Indian Succession Act does not apply where there is a 
clear indication of the intention of the testator. 

. Quere, whether the clause a a a restraint upon alicnation was valid 
and legally operative, 


Appeal by the Defendant. 


Suit for construction of a Will and for possession of a half 
Share of the property of the testator. 


The facts and arguments appear sufficiently from the judg- 
ments. 

Babus Taaha Doss and Sarat Chandra Ghose for the 
Appellant. 

" Appeal from Original Decree No. 107 of 1905 against the decision of 


Babu Mahendra Nath Mukerji, Additional Subordinate Judge of 21- P. 
dated the 138th February 1905. = erant, 


(1) (1885) 80 Ch. D. 390 (395). 
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Dr. Rash Behary Ghose and Babus Mahendra Nath Roy 


and Biraj Mohan Mojumdar for the Respondent. 
C. A. V. 


The following judgments were delivered :— 

Rampini J.—One Jadu Nath Chatterji died leaving him 
surviving two widows and a nephew Nanda Kumar Chatterji. 
He left a Will in which he provided that his estate should pass 
on his death into the possession of his widows and nephew, 


. who should hold it, but without power of alienation, in three 


equal shares. He further directed that on the death of the 
senior widow his estate should be held in equal shares by his 
second widow and nephew, and that on the death of the second 
widow, his nephew should succeed to his absolute estate which 
should pass on his death to his sons, grandsons, and heirs in 
succession. The senior widow died first and then the nephew.’ 
The second widow is now in possession of the whole estate, and 
the son of the nephew Nanda Kumar and his widow as adminis- 
tratrix sue her for possession of a half share of the property. 
The Subordinate Judge has given them a decree. The defendant 
appeals and two pleas have been raised before us, (1) that the 
Court had no jurisdiction to entertain the suit, (2) that the case 
which has arisen was not provided for in Jadu Nath's Will, and 
that the plaintiffs are not entitled to the decree the Judge has 
passed in their favour. It is obvious that there is no substance 
in the first of these pleas, for one of the properties left by Jadu 
Nath Chatterjee is situated within the 24-Pergunnahs and within 
the jurisdiction of the Court. 

I am also of opinion that the Subordinate Judge's interpre- 
tation of the Willis correct. It is true that the circumstances 
that have occurred were not expressly provided for in the Will, 
Theterms of section 159 of the Indian Succession Act have 
accordingly been relied on. But I am of opinion that this section 
has no application, for the Will affords a clear indication of the 
intention of the testator. The testator clearly intended to leave 
an absolute estate to his nephew and his sons, grandsons and, 
heirs in general, subject to a life-interest in favour of the widows. 
When one of the widows died, the nephew was to have imme- 
diate possession of a half, instead of a third share, and when 
both widows died, he was to have an absolute estate. "There is 
another clause in the Willto the effect that if the widows left 
the testator's dwelling houses, they were each to get Rs. 500 
only, and in that case itis evident the nephew was to become 


Vou. IIT] | - HIGH couRt. 


full owner. In these circumstances I consider that we ought to 
interpret the Will as the Subordinate Judge has interpreted it. 
It was never the intention of the testator that one of his widows 
should hold possession for life of his whole estate. On the death 
of his nephew, his son succeeds him as heir, and is entitled to 
his interest in the estate of his father’s uncle. I would, therefore, 
dismiss this appeal with costs. 

Mookerjee J —The subject matter of the litigation which 
has given rise to this appeal, is the estate of one Jadunath 
Chatterjee, who died in 1893, having previously made a testamen- 

.tary disposition of his properties in favour of his widows Khudu- 
moni and Mandakini, and his nephew Nanda Kumar. Khudumani 
the senior widow, died in 1897, and, shortly after, in the course of 
the same year, the nephew Nanda Kumar died. Upon the death 
of the latter, his widow Arunbala took out Letters of administration 
to his estate, limited to the minority of his son Bibhutibhusan. 
The present action was commenced by Arunbala as administratrix 
to the estate of her husband, for construction of the Will of 
Jadunath, for possession by partition of a half share of the estate 
left by him, and other reliefs ; the infant son of Nandakumar 
was also joined as a plaintiff, but, it is conceded now, unnecessarily. 
The suit was resisted by Mandakini, the junior widow of Jadu 
-Nath, who claimed to be entitled to the whole estate of her 
husband during her life-time. The Subordinate Judge has given 
a decree to the plaintiff, against which this appeal has been 
preferred by the defendant. The only substantial ground upon 
which'the appellant has sought to assail the decision of the 
Court below, is, that upon. a true construction of the Will of 
Jadu Nath, the junior widow is entitled to retain possession of 
the entire estate left by him, during her life-time, in preference to 
the representatives of the nephew Nanda Kumar. The portion 

` of the Will which is material for the decision of this question is 
as follows :— 

"I make over to the three persons, namely, my first wife 
Srimati Khudumani Debi, my second wife Srimati Mandakini 
Debi, and my brother's son Nanda Kumar Chattopadhya, in equal 
shares, the profits arising out of all my movable and immovable 
properties, Government securities, cash money and the money 
standing owing tome. As long as my two wives will remain 
alive, they (that is, all the three) shall hold and enjoy the profits 
thereof in equal shares; and on the death of my first wife, the same 
shall be.held in possession and enjoyment by my second wife and 
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my said nephew (brother's son) in equal shares; and on the 
death of my both wives, my said nephew shall in undisputed 
(absolute) right obtain all my movable and immovable proper- 
ties, and he and his sons and grandsons and other heirs in suc- 
cession shall hold the same in possession and enjoyment by being 
vested with the right of making sale and giftthereof. During the 
life-time of my said two wives, neither they, nor my said nephew, 
shall beable to make gift or sale of any of the properties ; but they 
shall be able only to live at my dwelling house in Calcutta or at my 
dwelling house at Dakshinshar and enjoy the profits of the 
properties in manner aforesaid. If any of my said two wives, 
without living at any of my said two dwelling houses, lives at any 
other place then she shall get the sum of Rs. 500 in one sum out 
of my estate, and over and above the same, she shall have no 


claim and demand in respect of my estate ; nor shall she be able 


to come back and live at any of my dwelling houses." 

It is argued by the learned vakil for the appellant that the 
testator has provided for three contingencies, but has made no pro- ` 
vision for the contingency which has actually happened ; in other 
words, he has provided successively for the cases of 


(a) the two widows and the nephew being alive together, 
(2) the senior widow dying, leaving the junior widow and 
the nephew, : 

(c) the junior widow dying, leaving the nephew ; 
but he has made no provision for the case in which the 
nephew survives the senior widow but predeceases the junior 
widow. It is contended, therefore, by the learned vakil for the 
appellant that under these circumstances, we ought to hold that 
upon the death of the nephew, the estate would descend as upon 
an intestacy, and that, consequently, the junior widow is entitled 
to it as the heiress of her husband. In my opinion, this construc- 
tion is not supported by the provisions of the Will taken as à 
whole, and ought not to prevail. 

The first clause of the Will gives to the two widows and 
the nephew, in equal shares, the profits arising out of the 
whole estate. Standing by itself, this clause would vest the estate 
absolutely im the legatées, because as laid down in section 159 of 
the Indian Succession Act (which is made applicable to Hindus by 
section 2 of the Hindu Wills Act) where the interest or produce 
of a fund is bequeathed to'any person and the Will affords no 
indication of an intention that the enjoyment of the bequest 
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should be of limited duration, the principal as well as the interest 
shall belong to thelegatee. This section, though it speaks only 
of the interest or the produce of a fund, applies also to immov- 
able property (Hemangint Dasi v. Nobin Chand Ghose) (1), and 
is based upon the well known rule that a gift of the produce of 
a fund is a gift of that produce in perpetuity and is consequently 
a gift of the fund itself, unless there is something on the face of 
the Will to show that such was not the intention. The question, 
therefore, arises, whether the other clauses of the Will give any 
indication of such a contrary intention. In my opinion, there is 
ample indication that the widows were to have life-interests 
in certain defined shares varying from time to time and that 
subject to such life-estates, the nephew was to take an absolute 
interest in the whole. ,The second clause qf the Will provides 
that during the life-time of the two widows, all the 
three legatees were to enjoy the profits in equal shares, that 
upon the death of the senior widow, the junior widow and the 
nephew were to enjoy the profits in equal shares and that upon 
the death of both the widows, the nephew was to take the estate 
in absolute right which was to descend to his sons, grandsons 
and other heirs in succession. There can be no doubt, therefore, 
that the nephew took a vested interest in the whole estate and 
that it would not be necessary to reduce it into possession during 
his life-time to enable his legal representatives to succeed to it ; 
Rewun Persad v. Radha Beeby (2. It is further clear that 
during “the life-time of the two widows each of them had a life- 
interest in one-third of the estate ; in other words, in respect 
of the one-third taken by each widow, the nephew had a vested 
interest, though the actual enjoyment of the expectant interest 
was postponed till the termination of the life-estate. Upon the 
death of the senior widow, the life-estate of the junior widow was 
to be enlarged to one-half of the estate and as to that half, the 
nephew had a vested interest, though the actual enjoyment of 
the expectant interest was postponed till the termination of that 


estate. But as regards the other moiety of the estate, the nephew’ 


had a vested interest and had also present possession as the life- 
estate of the junior widow did not extend over this half. Upon 
his death, therefore, such moiety would pass to his representa- 
tive, £e. to the first plaintiff as the administratrix to his estate. 
The learned vakilfor the appellant invites us to hold that the 


(1) (1882) I. L. R. 8 Cale, 788 ; 11 C. L. R. 370. (2) (1847) 4 M. I. A. 187, 
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right to enjoyment of this moiety did not pass to the representa- 
tive of the nephew Nandakumar but went as upon intestacy to 
the junior widow Mandakini, who would consequently be entitled 
to a life-estate in one moiety under the Will, and to a Hindu 
widow's estate in the other moiety as a heiress of her husband. 
I am unable to accept this contention as sound. Apart from the 
consideration, that where it is possible to put a reasonable 
construction upon a Wili which results in a testacy, that 
construction must prevail rather than one which leads to an 
intestacy, [See the observations of Fry L. J. Ju re Harrison 


Turner v. Hellard (1)) it appears to me that the interpretation . 


we are asked to put upon this Will by the appellant is inconsistent 
with a subsequent clause. The Will provides that the widows 
should reside in the dwelling-house of the testator In Calcutta 
or at Dhakhinshar ; this standing by itself, would, according to 
the rule laid down by the House of Lords in Coward v. Larkman (2), 
give an ordinary life-estate in the houses to the widows : but 
the testator prescribed the further condition that if they did not 
so reside, each of them would take only Rs. 500 out of his estate 
and would have no further claim and demand thereon. If, 
therefore, the widows refused to live in these dwelling-houses, 
upon the construction suggested by the learned vakil 
for the appellant, although: their life-interests would cease, yet 
as the nephew or his representative is not entitled to possession 
till the death of the junior widow, the widows would still be 
entitled to possession of the houses as heirs, as upon intestacy. 
In other words, if we accept the construction which the learned 
vakil for the appellant irivites us to adopt, there would not only 
be an intestacy but the very object of the testator in an important 
particular’ would be defeated: Ithink that if possible the Court 
ought not to put a construction upon the provisions of the Will, 
which leads to such a result. The construction suggested, by 
the learned vakil for the appellant, leads. to a further difficulty. 
According to him, the junior widow takes a moiety as upon an 


‘intestacy, and, therefore, has not a life-interest in that moiety, 


but a Hindu ‘widows’ interest, which might entitle her to 
alienate that half for legal necessity and thus perhaps, to affect 
the vested interest admittedly taken by the nephew. The 
learned vakil for the appellant suggested that the construction 
which we put'upon the Willis at variance with the provision 
that during the life-time. of the two. widows, neither they nor 


(1) (1885) 30 Ch. D. 890 (895), (2) (1888) 60 L.. T. 1. 
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the nephew would be competent to alienate the properties. In 
my opinion, this clause does nof negative the conclusion that 
as to one moiety the junior widow had a life-interest, the 
remainder being vested in interest, though not in possession, in 
the nephew and the nephew had a vested interest as well as 
present possession in the other moiety. No doubt, in some cases, 

` the absence of or a restriction upon the power of alienation 
may be treated as an indication that an absolute estate was not 
intended to be given (Siva Ram v. Vitla Bhatta) (1), this circums- 
tance, by itself is not only not conclusive, but may not be 
sufficient to justify the inference. In the case before me the clause 
upon which reliance is placed merely seeks to impose a restraint 
upon alienation, as to the validity or legal -operation of which, 
I do not express any opinion. Upon a: construction then of the 
whole Will, I must hold that the first plaintiff, as the representa- 
tive of the nephew, is entitled to possession of the moiety share 
of the estate of Jadunath which was vested in interest and 
possession in his nephew. The appeal, therefore, fails and must 
be dismissed with costs. 


` 


N. K. B. . Appeal dismissed. 
(1) (1898) I. L. R. 21 Mad 425. 


Before Mr. Fustice Henderson and Mr. Justice Gerdt. 
BHAYA DIRGUJ DEO 


v. 


PANDE FATEH BAHADOOR RAM AND OTHERS." 


Maintenance grant — Rerumption— Presumption—A lienability— Ecidence—Indian 
^o JEeidence Act (I of 1872), Secs, 18, 85—Judgments in previows cases— 
Jiecital of pleadings. 


A maintenance grant is prima facie resugiüble on the death of the grantee, 
where it is a grant for fhe maintenance of thé younger members of a family, 
and whether it is in the hands of the more immediate or in those of the more 
rerrote members of the family. 

Whether a maintenance grant is heritable and alienable is in all cases a 
question of the intention of the parties. 

On a review of the entire evidence in this case, it was 

Held, that the grants were hereditary but not alienable without the consent 
of the grantor or his representatives, 

It was the practice, in old times, for the Lower Courts in Bengal to eet out 
the pleadings in their judgments and this practice was recognised by. Circulars 


* Appeal from Original Decree No. 123 of 1908 against a decision of Babu 
Karunamoy Banerji, Sybordinate-Judge of Ranchi, dated the 31st March 1903. 


53i 


Crvin. 
1905. 
Ur eid ; 
Mandakini Debi ` 


E v. 
Arunbala Debt. 


Movkerjee J. 


522 


OIVIL, 
1905. 
—— 
Bhaya Dirguj Deo: 
14 
Pande Fateh Baha- 
door Bam; - 


THE CALCUTTA LAW JOURNAL, © [Vor. III. 


issued by the Sudder Dewany Adalut. Such judgments are, therefore, admissible 
in evidence under section 35 of the Evidence Act ns an admission by a party. 
They are also admissible under section 13 of the Act ns instances in which the 
right in question was claimed and disputed and disallowed. 

Parbutty Dassi v. Purno Chunder (1) followed. 


Appeal by the Defendant No. 1. 

Suit for recovery of possession. 

The ‘material facts and arguments appear from the judgment. 

Mr. Hill and Babus Umakali Mukei Jt, Jogesh Chunder Dey, 
Mahendra Nath Roy and Sarat Chandra Basak for the Appellant. 

Babus Nilmadhub Bose, Golap Chandra Sarkar, Fogendra 
‘Chandra Ghose, Biswanath Bose ana Moulvi Muhammad Habi- 
bulla for the Respondents. l 

The following judgment was delivered :— ] 

The plaintiffs sued to recover a Sans. 4pie share -of mouza- 
Hulhullakard and 2ans 8pie share of mouzah Babhni both apper- 
taining to Nagar Uttari in the District of Palamow in Chota 
Nagpore. 

It is now common ground that the mouzahs in dispute along 
with 6 others were granted many years ago as a khorfosh or 
mainteriauce. grant by an ancestor of the defendant Bhaya Dirguj 
Deo of Nagar Uttari to Kumar Deo an ancestor of the defendant 
Jit Bandhu Singh. “According to the plaintiffs the grant was 
rent-free, hereditary and alienable, or at all events, as it was 
argued on appeal, alienable in the hands of any male descendant 
of the grantee for his life or so long as there was a male descen- 
dant of the grantee. Their case is that the 8 mouzahs were 
eventually partitioned among the 5 sons of Kumar Deo and sub- 
divided from time to time among their descendants, and that the 
shares now claimed by the plaintiffs in the two mouzahs in 
question in the end devolved upon Jit Bandhu. This part of 
the case has not been seriously contested although how and when 
the partition and sub-division took place cannot now be fixed with 
any thing like accuracy. The plaintiffs claim to have acquired 
these shares from Jit Bandhu by a series of more or less com: 
plicated transactions. In the-Court below the defendant Dirguj 
Deo set up various defences, some of which have been abandoned, 
or at all events, not pressed before us. His case was and is that 
the grant was not alienable except with the consent or permission 
of the grantor or of his successor for the time being ; that any 
alienation without such consent or permission is void, and 


(1) (1888) I, L. R. 9 Cale 586, 
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that on alienation without such consent or permission the grant 
was resumable. He also put the plaintiffs to proof of the title 
claimed by them through the defendant Jit Bandhu. 

Before proceeding to consider the question raised. before us 
it may be useful to state the circumstances under which the suit 
was instituted. In September, 1900, the defendant Dirguj Deo 
who now represents the original grantor made an application 


under section 34 of Act I of 1879 to the Deputy Commissioner . 


alleging that an ancestor of his had made a khorposh grant of 
sans. 4 pie share of Mouzah Hulhullakurd and a 2ans. 8 pie share 
of Mouzah Babhni to Harnarayan the father of the defendant Jit 
Bandhu; that Haranayan had died 9 or Io years before, 
since which time the deféndant Jit Bundhu had been in posses- 
sion but had not had his name registered. He, therefore, prayed 
that a notice might issue to Jit Bandhu and that on bis failure 
to register, he the defendant, Dirguj Deo, might be put in posses- 
sion. Notice was duly issued to Jit Bandhu but we find that 
the plaintiff who had already acquired from Jit Bandhu the 
interest which they now claim appeared and contested the applica- 
tion. The Deputy Commissioner made an order for the defendant 
Dirguj Deo to be put in possession and this order on an appeal 
preferred by the plaintiffs themselves was confirmed by the Com- 
missioner of Chota Nagpore. On the 27th September, 1901, the 
plaintiffs were ejected and the defendant Dirguj put in possession 
of a 5 ans. 4 pie. share in Mouzah Hulhullakurd and, 2 ans. 8 pie. 
share in Mouzah Babhni and the plaintiffs’ suit, which was filed 
on the 27th July 1902 is to recover possession of these shares. 
The plaintiffs allege that the proceedings under Act I of 1879 
were fraudulent and instituted in collusion with the defendant 
Jit Bandhu. It being now admitted, however, that that Act did 
* not apply and that the proceedings were without jurisdiction, 
it is unnecessary to consider whether the proceedings were in fact 
"haudulent or collusive, for the suit was not one brought within 
6 months under section 9 of the Specific Relief Act. 

The plaintiffs have proved a series of documents by which 
they claim to have acquired the shares in dispute in Mouzahs 
Hulhullakurd and Babhni, and, ín our opinion, these documents, 
the genuineness of which is not impugned, fully establish their 
title from Jit Bandhu. That Jit Bandhu was entitled to and had 
been in possession of the shares was admitted by the defendant 
Dirguj Deo in his application to the Deputy Commissioner, 
although he alleged that the shares bad been the subject of a 
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OXVIL, recent grant to his father Harnarayan, an allegation which has 
1005, not been established in the present case. We hold, therefore, 


Bhaya Dirguj Deg that the plaintiffs have succeeded in proving the title under 
TIME which they claim. It remains to be considered whether that 
Pande Fateh Baha- , A d : ? 

door Ram, title is good against the defendant Dirguj Deo. 

"um The original grant, it is now admitted, was made many years 
ago by the then head of the family to a junior member of the 
family. 'The head of the family, it should be mentioned, is 
always styled Bhaia. That it was a maintenance grant is the 
case of both parties. It is not suggested that the grant was 
made by any document. The nature or extent of the grant, 
therefore, is not a question of construction of a document. As 
might be expected after so great a lapse of time there is nothing 
to show what the actual terms of the grant were. We are asked 
by the plaintiffs to infer from the evidence as to the mode in 
which the subject of the grant was subsequently dealt with 
not only by the successors of the donor but of the original 
donee, that the grant must have been an hereditary and alienable 
grant. It is admitted that in the absence of express terms or of 
a proved custom to the contrary, a grant for the maintenance of 
the younger members of a family, such as the family we are 
now concerned with was, is prima facie for the life only and is 
resumable on the death of the grantee whether in the hands 
of the more immediate or in those of the more remote members 
of the family. The principles upon which maintenance grants 
are ordinarily made and are resumable are laid down in Rajah 
Woodoyaditto Deb v. Mukoond Narain (1) and in Mayne’s Hindu 
Law, section 395 (5th Edition), p. 508, are to be found instances 
of grants for maintenance of different kinds. In the absence of 
any document from which the terms of the grant may be 
gathered it appears to us that the conduct of the grantor on the" 
one hand, and of the grantee and his successors on the other, 
may be relied upon as indicating what they believed to have been 
the terms of the grant and possibly what the actual terms were. 

In the first place, we find that the 8 Mouzahs were partition- 
ed, possibly in the time of the 5 sons of Kumar Deo and were 
afterwards sub-divided again; but there is nothing to show 
whether this was done with or without the consent of the grantor 
or his successors for the time being, but the partition and sub- 
divisions may be taken to have been acquiesced in. Next we find 
that in 1829 after the death of Kumar Deo a suit was-filed by 

(1) (1874) 22 W. R. 225.at 226. E^ ng oR 
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one Bedman Sahu, against Mohan Singh, one of the sons of 
Kumar Deo, and his four brothers and others, the plaintiff 
alleging that Mohan Sing had executed in his favour a Mokurrari 
pattah in respect of a half share in Mouzah Hulbulla Kalan (not 
Hulhullakurd the subject of this suit) one of the original 8 
villages, the subject of the maintenance grant, and that he had 
been dispossessed by the defendants and praying for recovery 
of possession. The defendants in that suit including Dibu Singh, 
the grandfather of Jit Bandhu Singh, through whom the plaintiffs 
claim, pleaded that there had been no partition: amongst the 
brothers, that the Mouzah was still joint, that if there had been 
a partition it must have been witnessed by some deed and signed 
with the seal of the Bhaia Tej Singh, (the grantor or a desceri- 
dant of his) ; that the defendants had no power without the 
sanction and consent of the Bhaia to alienate to any body any 
Mouzah which had been granted for maintenance. Bhaia Tej 
Singh himself intervened alleging that according to family-usage 
the village Hulhulla and others had been granted to an ancestor of 
the defendants by an ancestor of his and that the defendants had 
no power to alienate the same without the sanction or consent of 
the real proprietor. It appears that a number of judgments in 
other suits were filed with the object, apparently, of showing that 
Jaghirdars in pergunnah Palamow had no authority to sell 
Jaghirdari villages. The Court of first instance held that the 
grant was inalienable without the consent of the Bhaia and that 
the mokurrari was, therefore, bad and the suit was dismissed, and 
an appeal from that decision was also dismissed. The first decree 
is dated the 27th January, 1831, and the appellate decree the 16th 
May 1833. So far back therefore as 1833 the successors of the 
grantor and grantee respectively, both alleged that the grant was 
inalienable without the consent of the grantor or his successor 
forthe time being. 

For the period ‘between 1833 and 1884 there is no docu- 
mentary evidence upon which reliance can be placed. Exhibits 
A,B,C, D and F, are for the years 1265-1271 inclusive, but 
there is every reason for supporting that these are not genuine. 

From 1883 up to 1897 or 1898 we have a series of documents 
relating to transactions in connection with most of the 8 Mouzas. 
They show purchases by the zemindars for the time being—the 
Bhaias—from different descendants of Kumar Deo of their shares 
and of subordinate interests such as mokurraris, created by them 
in favour of others, for.valuable consideration. 
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In most, if not all, of the deeds witnessing those transactions 
the Mouzahs dealt with are described either as the ancestral 
Kurposhdari ‘or as the hereditary Kurposhdari estate of the 
respective vendors, and the plaintiffs rely upon them as showing 
not only the hereditary nature but also the alienable character 
of the original grant: everything points to the grant having 
been treated as hereditary but what the plaintiffs have to show 
is that transfers were made with knowledge of the grantor or 
his successors but without their consent or acquiescence. See 
Dalgliesh, v. Sheikh Gozaflar Hossein (1) Any sale by a 
Kurposhdar to a Bhaia must necessarily be with the consent of 
the latter and such sales, therefore, afford little, if any, evidence 
of the alienability of the property sold. With regard to the 
mokurraris created by Kurposhdars and acquired by Bhaias there 
is nothing to show that when the mokurraris were created the 
consent of the Bhaia for the time being was not obtained. 
Besides a mokurrari is not an out and out sale. The mere 
circumstance that a mokurrari created by a Kurposhdar was 
acquired by a Bhaia is not necessarily entitled to such weight. 

It appears from two writs of attachment dated the 9th 
January 1890 that in Suit 278 of 1889, Bhaia Bhagwan Das 
the grand-father of the present Bhaia obtained a decree against 
Jit Bhandhu Singh for road-cess payable by him in respect of 
the two Mouzahs in suit, and proceeded to realize the amount 
of the decree by attachment of the judgment-debtor's share in 
the Mouzahs, and these had been referred to as showing that the 
then Bhaia recognised the alienability of the shares in the hands 
of Jit Bandhu. We doubt whether these documents can be 
relied upon for that purpose, for the shares were liable in the 
hands of the Khorposhdars for payment of road-cess, and Sec. 
47 of the Road-Cess Act (IX of 1880) makes the share saleable 
irrespective of the nature of the tenure by which they were held. 

A number of road-cess receipts, from 1297 onwards, granted 
by the defendant Dirguj Deo were also relied upon as evidence 
of recognition by him of the plaintiffs! titlé through Jit Bandhu ; 
and of the transfers by which that title was acquired. But we 
find that in all these the name of the defendant Jit Bandhu, 
through whom the plaintiffs claim, is entered as that of the person 
from whom the contribution for road-cess was received, while 
one of the plantiffs is mentioned as the person through whom 
it was paid. It would seem, therefore, that plaintiff's title is not 


(1) (1898) 3 C. W. N. 21. 
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recognized at all in those receipts. Reliance was also placed 
upon a number of receipts for rent granted by the Bhaia to 
certain mokurraris created by different Khorposhdars whose 
Khorposhdari rights had been subsequently acquired by the 
Bhaias. These, however, are of little value for the purpose for 
which it was sought to use them, for it might very well be that 
the Bhaias having got back the Khorposhdari rights, found it to 
their interest to recognise the mokurraris. 

Besides the documentary evidence, there is a considerable 
body of evidence of witnesses called by both parties. In our 
opinion, however, this evidence is by no means satisfactory, as 
the evidence is of a very general character and it was apparent 
that the witnesses for the most part were speaking of matters 
not within their knowledge. 

The Subordinate Judge in his judgment referred to a passage 
in Sir William Hunter's Statistical Account of Bengal, Vol. XVI 
at p. 370. It seems to have escaped his notice that passage 
referred to maintenance grants by the Rajahs in Lohardagga. 
With regard to such grants it was stated that unlike similar 
grants in Pachete and other parts of the country they were here- 
ditary and only failed in default of heirs male of the grantee, 
and that although not originally transferable they were then 
(when this book was published). commonly alienable. Mainte- 
nance grants in Palamow are dealt with at p. 393 of the same 
book. Maintenance grants by the Maharajas of Palamow are 
said to be sometimes hereditary and sometimes not, but none 
are alienable, and in default of male-heirs the lands revert to the 
Maharajahs. At page 402 it is said that the Bhaias of Nagore 
Uttari are a. branch of the Sonpura-family of Belawajeb whose 
maintenance grants and other principal tenures are similar to 
those found in Palamow. 

On a consideration of the whole evidence we are, we think, 
justified in finding that the grant was not a grant to Kumar Deo 
only, but a grant to him and his descendants in the male line and 
and that it was resumable on failure of heirs male. The question 
whether it is alienable still remains. In Thakur Kopilnauth Sahu 
Deo v. Government (1), the grant was according to the evidence 
a maintenance grant which according to the terms of such 
grants and according to the practice established by the Courts in 
respect of the particular estate concerned, descended to the heirs 
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male’ of the original grantee. The estate was situate in -Lohar- 
dagga (it was held there that the fact that the descent was to the 
heirs male of the original grantee did not make the estate in- 
alienable and that so long as there were heirs male, the grantor 
or his heirs could not resume the estate). Couch, C. J., in: that 
Case pointed out that there was no evidence of any law or usage 
existing in Chota Nagpore proper, orin that particular family .' 
at the time of the grant, which he was considering, which would 
authorize a grant with a condition against alienation and creating 
à succession of the life-estates. “A particular law or custom” 
he said "is necessary to convert an estate which is conditional 
üpon there being an heir male into an estate which can not be 
alienated so that it shall not descend to the heir, as was done in 
England by the Statute De Donts. The evidence instead of 
proving such a law or usage, and that the grant was in those: 
terms, shows the contrary, it being proved that alienation of parts 
of such estates as these have been made in jaighir and mokurrari. 
The instances spoken of where attempts have been made to set 
aside such alienation are too recent to be of any value." That 
case was recently followed in Maharaj Kumar Jagat Mohan w. 
Brinda Saha (1), a case where by the terms of the grant the 
tenure was to last as long as the heirs of the grantee should 
survive. The circumstances of the present case, in our opinion, 
:distinguish it from.these cases. In the suit filed in 1829, as appears 
-from the judgments to which reference has been made, not only 
:did the sons of the grantee but a descendant of the grantor join 
sn asserting that no alienation could be made without the consent 
of the grantor or his heirs and they succeeded in setting aside an . 
:alienation found to have been made without such consent. The 
substance of the pleadings in the case made on both sides are 
fully stated in the judgments and there is nothing to show that 
,the joint defence made was a collusive one merely for the purpose 
:of defeating the plaintiff in the case. These judgments are, we 
‘think, evidence in this case. DE 
|o. It was not seriously contended that they were not admissible 
in evidence. At that time it was the practice in Bengal for the 
.Lower Courts to set out the substance of the.pleadings in their 
judgments, and this practice was recognised by Circulars issued by 
the Suddar Dewany. It may be taken, therefore, that'the entries 
in the judgments in question of the substance of the pleadings of 
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the parties were made by the officers of the Court in discharge of 
their official duties. In Puróutty Dassi v, Purno Chunder Singh (1) 
the practice is referred to and in that case a decree of 1818 was 
admitted under section 35 of the Evidence Act as evidence of 
an admission.alleged to have been made by the predecessor in 


. title of the defendant in a written statement filed in the suit, the 


written statement not being produced and the only record of the 
admission being in the abstract of the pleadings contained in the 

“decree. That case was quoted with approval in Arshuasamt v. 
Rajagopal (2), but it was said to have been doubted in Sundar 
v. Hatimul-ul-nissa (3), but it does not appear to have been really 
considered. In our opinion the judgment is admissible as evidence 
of an admission made by Debu Singh through whom Jit Bandhu 
the vendor of the plaintiff claims title. The judgments them- 
selves are, we think, admissible, also under section 13 of the 
Evidence Act, as an instance in which the right to alienate a 
portion of the subject of the grant was claimed, and its exercise 
disputed and disallowed. It is true that in the suit of 1829 the 
Mouzah was Hulhulla Kalan and not Hulhulla £urd, but this 
circumstance makes no difference, for both were admittedly held 
under the same title. 

In our opinion the judgments in the suit of 1829 afford very 
strong evidence which we cannot disregard, that the villages, the 
subject of the grant to Kuram Deo, were by the terms of the 

‘original grant not alienable-without the consent or permission of 
the grantor or his heirs. There being no evidence of any such 
consent, we must hold that the title claimed by the plaintiffs from 
ji Bundhu is not good against the defendant Dirguj Deo. In this 
view we are supported by Foy Kishen Mookerjec v. Raj Kishen 
Mookerjee (4) and Bibee Sohodwa v. Smith (s). In the former case 
it was pointed out that where a tenant who holds a tenure not 
transferable without the consent of the zemindars, transfers the 
ténure without the necessary consent such transfer is incomplete 
and a nullity, and that as against the zemindars, the purchaser can 
have no rights. In the latter case it was held that in such a case 
the zemindar had a right of suit to recover possession of the land, 
but it is not necessary here to decide whether the defendant 
Dirguj Deo would have been entitled to resume the grant, as he 
is now in possession. 


1c 


(1) (1883) 1. L. R, 9 Cale. 580. (3) (1896) 1 C. W. N. 513. 
o (1894) I. L. R. 18 Mad 73 p. 78. (4) (1866) 5 W. R. M7. 
(5) (1878) 12 B. T. R. 82, 
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The plaintiffs have failed to establish the title set up by 
them. . 

The-appeal must, therefore, be allowed and the judgment of 
the Court below set aside. The appellant is entitled to his costs 
of the appeal and of the Court below from the Respondents. 


N. K. D. Appeal allowed. 


Before Str Francis William Maclean, K.C.IL. E, Chief Justice, and 
Mr. Justice Gerdt. 


PRATAP NARAIN MUKERJEE 
v. 
THE SECRETARY OF STATE FOR INIDIA IN COUNCIL 
AND OTHERS." 
Chmokidari Chakran Land ( Act VI of 1870 B, C.), Sec. 48—Chahran 
* dasturi, moaning of —Ilag. VIII of 1793, Sec. 41. 

Under Sec. 48 of the Ohowkidari Chakran Act, the resumed lands nre to ^ 
be transferred not to the zemindar of the village in which they are situated 
geographically, but to the zemindar of the estate to which the lands appertain 
and of which they form a part and parcel. 

Appeal by the Plaintiff. 

Suit for a declaration that certain transfers made by the 
Collector under section 48 of Act VI of 1870 (B. C.) were 
illegal, and for consequential relief. 

The material facts and arguments will-appear from the 
judgment. , ^ : 

Dr. Rash Behari Ghose, aud Babus Umakali Mukerjee and 
Binode Behary Mukerjee for the Appellant. 

Mr. Sinha, Babus Ram Charan Mitra, Dwarkanath Chakra- 
varti and Sashi Sekhar Bose for the Respondents. 


The judgment of the Court was delivered by” 


Maclean €. J.—This is a suit in respect of some 323 bighas 
of resumed chowkidari chakran land situate in 13 mouzahs which 
are mentioned in the- schedule B annexed to the plaint. The 
plaintiff is a proprietor of more than 14 annas share of Lot 
Agore within which the disputed lands are alleged to be and 
the remaining share of the estate belongs to defendants Nos. 5 
to 8. The Collector, in pursuance of Act VI (B. C) of 1870, 


* Appeal from Original Decree, No. 217 of 1903 agninst the decree of 
Babu Mohim Chandra Ghose, Subordinate Judge, Midnapur. dated the 28rd 
March, 1908, 5 


Vor. II.) - HIGH COURT. 


has transferred to, and settled the disputed lands with, defendants 
Nos. 2 to 4. The plaintiff challenges that action of the Collector 
on the ground that he and his co-sharers defendants Nos. 5 to 8 


were entitled to have the disputed lands transferred to, and | 


settled with, them. The object of the action is to have it declared 
that the transfers to defendants Nos. 2 to 4 of the lands in 
question were illegal and that the plaintiff, either alone or with 
defendants Nos. 5 to 8, is entitled to have them settled with him, 
with a prayer for consequential relief. 

The Subordinate Judge of Midnapore has dismissed the suit 
with costs and the plaintiff has appealed. The principal defen- 
dant is defendant No. 2. He pleads limitation and also that 


the transfer to himself is perfectly valid. The only question . 


argued before us is whether the plaintiff, either with or without 
defendants Nos. 5 to 8, is entitled to have a settlement of these 
disputed lands or whether the transfer to defendaut No. 2 is 
valid. DD PS : 

There is practically no dispute of fact in the case. The 
plaintiffs case isthat these disputed chowkidari chakran lands 

~e situated within the mouzah referred to in the schedule 3 
annexed to the plaint and appertain to his estate Lot Agore. 

The defendant says that whether these lands are geographi- 
cally situate within mouzah Lot Agore or not, they do not 
appertain to the plaintiff's estate. There can, we think, be no 
question upon the evidence, oral and documentary, that the whole 
of the chowkidari chakran lands of Purgunnah Chandrakona, 
although perhaps they are scattered over several mouzahs, were 
allotted, so far back as the year 1794, to Lot Jhaukra which then 
belonged to the predecessors in title of defendant No. 2. At that 
time, the Purgannah was divided into 11 different estates, each 
with a distinct towji number, and revenue to the extent of 
Rupees 505 odd was assessed on such chakran lands which was 
vonsolidated with the revenue payable in respect of the other 
lands of estate Jhaukra. This allotment appears to us to have 
been effected in pursuance of and in accordance with, the provi- 
sions of section 4I ‘of Regulation VIII of 1793. Since 1794, these 
lands have been dealt with by the predecessors in title of defend- 
ant No 2 and by defendant No. 2 himself upon the footing of this 
allotment. It is contended for the plaintiff that the dispute lands 
themselves were not alloted but that only the dusturi, which 
means only the payments attributable to the chakran lands, was 
allotted in 1794 and reliance is placed upon the fact that, in the 
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Latbundi of the year 1284, the expression "chakran dusturi” is 
used which is inconsistent with the land itself having passed. 
But we think, looking at this document and seeing that the 
"chakran dusturi" is treated as one.mouzah with a revenue 
attributable to these chakran lands of Rs 505, that the view 
contended for by the plaintiff cannot be maintained, especially 
having regard to the manner in which the property has been dealt 
with and seeing that since 1794 the land itself has been dealt 
with as chakran land allotted to the predecessors in title of defen- 
dant No. 2. It would appear from the report of the commissioner 
who was appointed in this case that only plots 25 to 31 and 74 of 
the disputed lands are situate within the ambits of mouzah Lot 
Agore and appertain to that Lot. It may well be that, even as 


: regards these plots, they were what is called FPitalgola lands and 


the evidence seems to point to this conclusion. The plaintiff, 
therefore, has not substantiated that these disputed lands apper- 
tain to his estate. l 

Then it is said that, having regard to section 48 of Act VI 
(B. C.) of 1870, the Collector had no power to transfer these 
disputed lands to defendant no. 2, as he was not the zemindar of 
the estate or tenure within which such lands were situate. Even 
if this were so, as I have pointed out, the plaintiff has -not satis- 
factorily shown that the disputed lands are situate within the 
ambits of mouzah Lot Agore and in that case it would be difficult 
for him to claim from the Collector-a transfer of these lands. But 
I do not think that the construction of the section for which the 
appellant contends can be properly supported. His contention is 
that the chowkidari chakran lands must be transferred to the 
zemindar of the village within which the lands are situate. Now 
under that section, the transfer is to be made “to the zemindar 
of the estate within which may be situate such lands." Here, 
the lands are situate within the estate of defendant No 2, and I 
think the Subordinate Judge has put it very well and I adopt his 
language where he says: “It is not the geographical situation. 
of the land that is to be looked into but the transfer is to be 
made to the proprietor of the estate within which such lands may 
be situated and this means that the transfer is to be made to the 
zemindar of the estate to which the lands appertain and of which 
they form a part and parcel.” It must be borne in mind in this 
case that Rs. 505 odd was assessed as revenue upon this 
chakran dusturiland so far back as 1794 and was consolidated 
with the other lands of the estate Jhaukra and that the 
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defendant No. 2 and his predecessors in title have been paying 
the revenue for these lands, so far as one can see, ever 
since 1794. The defendant No. 2 and his predecessor have, 
for a very large number of years, received that rent of the 
disputed lands from various Faridars and Chowkidars, where- 
‘as there is nothing to show that during this period the plaintiff 
or his predecessors, had ever had anything to do with the 
disputed lands. Wethink the points we have dealt with are 
sufficient to dispose of the appeal, but that it is not to be taken, 
, because we have not specifically referred to them, that we are 
not in accord with the other points dealt with by the Subordinate 
Judge, and with his reasoning for the conclusions that he has 
arrived at. On the contrary we think that, if it had been neces- 
sary to do so, we should have agreed with them. The appeal 
must, therefore, be dismissed with costs, including the costs of 
the Secretary of State. 


H. S. Appeal dismissed. 


Before Mr. Justice Ghose and Mr. Justice Holmwood. . 


ALIMEA CHOWDHURI 
v. 


ROSHUN ALI MATBAR.* 


Mortgage, redemption of —Right of redemption after the docree ubsoluto—Mistake 
of the Oourt in drawing up the decree— Transfer of Property Act, 88. 87, 59, 
form of order. 

In the case of a mortgage by way of conditional sale, until an order in 
terms of paragraph 2 of Sec, 87 of the Transfer of Property Actis made by the 
Court ou an application by the mortgagee, debarring the mortgagor absolutely 
from redeeming the property, the mortgagor is entitled to rédeem even though 
nn order absolute in terms of section 89 has been made. 

Somesh v. Ramkrishna Ohowdhury (1), Pareshnath v. Ramadi (2) and 
Narayana Reddi v. Papayya (8) followed, 


* Appeal by mortgagor. 
Application by the mortgagor to redeem the mortgage 
property after a decree absolute has been made in a suit on 


the mortgage. 
The material facts and arguments appear from the judgment. 


* Appeal from Appellate Order No. 449 of 1904 against the order of 
H. Walmsly, District Judge, Chittagong, dated the 16th July 1904, reversing that 
of Babu B. G. Bose Munsiff, Chittagong, dated the 28rd March 1904. 


(1) (1900) I. L. B., 27 Oale. 705. (2) (1889) I. L. R , 16 Cale. 246, 
(8) (1898, I. L. R., 22 Mad, 183. 
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OIvVIL, > Babus Tarakishore Chowdhuri and Bepin Chandra Mallik 
1905, for the Appellant. 
r ECA dhuri Mr. Hill and Babu Akhoy Kumar Banerjee for the Respon- 


ti dent. 
iM . . . 
ii ators The judgment of the Court was delivered by 


Ghose J.—The question raised in this appeal relates to the ` 
right of a mortgagor, who is the appellant before us, to redeem 
the mortgage. The mortgage in question was by way of con- 
ditional sale. Upon a suit being instituted by the mortgagee, a 
decree vrst, or a preliminary decree upon the said mortgage, was 
made on the 21st August 1900, six months time being given to the , 
mortgagor to pay up the decretal money, and to redeem the 
mortgage. On the 20th March 1901, an application on behalf of 

- the mortgagee was presented with a view to make the decree 
absolute. We have not before us the application itself; but we 
have it upon the order-sheet kept by the Court below, that an 
application was made for an order absolute, and, upon such 
application, a notice was ordered to be served upon the mortgagor, 
the 20th April 1901 being fixed for the hearing of the matter. It 
would appear that, on the 18th April 1901, the mortgagor 
presented an application to set aside the preliminary decree, it 
being an exparte decree. But what came out of that application, 
we do not know. However that may be, on the 20th April 1901, 
the date, fixed for the hearing of the matter, the Court made an 
order that the sale be made absolute. Subsequently, on the 4th 
May 1901, a note was made on the preliminary decree of the z1st 
August 1900 in this wise :—"In accordance with the order of the 
20th April 1901, decree made absolute". It does not, however, 
appear that, in terms of this order, any decree in accordance with 
the form prescribed in No. 129 Schedule IV of the Code of 
Civil Procedure, was drawn up. Bethat asit may, the judgment-. 
debtor, on the 29th May 1903, deposited in Court the whole 
amount of the money due upon the mortgage. The Munfiff 
in whose Court the money was so deposited ordered that the 
money be received and the property redeemed ; but the Judge of 

- the lower appellate Court has reversed the order of the Munsiff, 
and declared that the right of redemption is gone, and that the 
mortgagor is debarred of all remedy so far as redemption is 
concerned. It has been contended by the learned vakil for the 
mortgagor appellant that the view expressed by the learned 
Judge of the Court below is erroneous, that there. having been 
no order by the Court in terms of paregiaph 2 of secticn 87 of 


a 
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the Transfer of Property Act, the right of redemption was not ont 
lost to the mortgagor, and that he was entitled to make the 1905. 


deposit that he did make on the 29th January 1903 and have — Aimea Chowdhurl 
the mortgage redeemed. We are of opinion that there was no 
order made in this case by the Court in terms of paragraph 2 of 
section 87 of the Transfer of Property Act, and if there was no 
such order made, it is obvious that the right of redemption which 
- existed in the mortgagor is not gone. It has, however, been 
contended by the learned counsel for the respondent that, 
.though it may be that there was a mistake in the order 
made by the Court on the 20th April 1901, yet the order of the 
4th May 1901 should be read to mean, that the Court declared 
that the mortgagor was debarred absolutely of his right of 
redemption of the mortgage. It will be observed that the order 
that was made on the 4th May 1901 was not an order made in 
the presence of the mortgagor. Apparently, it was made exparte. 
But however that may be, that order in-distinct terms recites the 
order of the 20th April 1901; for, it says :—"In accordance with 
the orler passed on the 20th April 1901, the decree is made 
absolute.” Now, what was the order of the 2oth April 1901? 
It was simply an order absolute for sale. Therefore, it seems to 
be clear that there was no order by the Court in terms of section 
87 of the Transfer of Property Act. That section in the second 
paragraph provides : "If such payment is not so made, the 
plaintiff may apply to the Court for an order that the defendant 
and all persons claiming through or under him be debarred 
absolutely of all right to redeem the mortgaged property and the 
Court shall then pass such order and may, if necessary, deliver pos- 
session of the property to the plaintiff.” So, there must be an 
application by the mortgagee for an order that the mortgagor be 
debarred absolutely of all right to redeem, and the Court must 
make an order in the same terms. We have not before us, as we 
have already mentioned, the application that was made to the Court 
on the 20th March 1901 ; but assuming that it was an application 
in terms of section 87, yet there was no order such as the section 
\ requires. The order simply was an order in terms of section 89 
; of the Transfer of Property Act. Therefore, it seems to us that 
the order that has been relied upon by the learned counsel for 
the respondent is not an order which must be read as an order 
debarring the mortgagor of his right to redeem. It has been 
held in several cases to which our attention has been drawn by 
the learned gentlemen on either side that until an order under 


v. 
Roshun Ali Matbar. 
Ghose J. 





536 


U1VIL. 


1905. 


Alimea Chowdhuri 


r, 
Roshun Ali Matbar, 


Ghose J, 





~ 


THE OALGUTTA LAW JOURNAL, [ Vor. LE. 


section 87 ,of the Transfer of Property Act is made, the right of 
redemption subsists in the mortgagor, and that he has at any time 
the right to deposit the decretal money and to redeem the 
mortgaged property. We have been referred to the case of 
Somesh x. Ramkrishna Chowdhury (1), as also to the two cases 
referred to therein, namely the cases of Poresh Nath Moju- 
dar v. Ramjyadu Mojumdar (2), Narayana Reddi v. Pappayya | (a). 
The principle which was laid down in these cases, though it may 
be said that the facts therein are in some particulars different 
from those with whieh we are concerned, is equally applicable to 
this case; and, following that principle, we hold that the view 
accepted by the Munsiff was right. The result, therefore, is that 
the order of the District Judge is reversed, and that ofthe 
Munsiff restored. ZA ` 

We may add that, probably there was a mistake made in the 
order that was pronounced by the Court on the zoth April 1901 
as also in that of the 4th May 1901, and it may be that what the 
Court really meant to do was, supposing, of course, that the 
application was an application in terms of section’ 87 of the 
Transfer of Property Act, to make an order in terms of that 
section. But an order in terms of that section not having been 


‘made, the mortgagor, in our judgment, is entitled to take 


advantage of the mistake, if such mistake was really made. 
In the circumstances of: the case, we think that each party 
should bear his own costs in all the Courts. 


H. $. ` Appeal allowed. 


(1) (1900) 1. L. R., 27 Calc, 705. (2) (1889) I. L. R.. 16 Cale, 248, 
(8) (1898) I. L, R., 22 Mad, 138. 
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Before Mr. Jt Harington aud Mr. Fustice Pratt. 


; GENDAN SINGH AND ANOTHER oe 
" TNCS 1906. 
INDER NARAIN SINGH AND OTHERS. January 36, 31. 
. Mortgage by manager of a joint estate — Appointment of thé manager subsequently 
declared illegal, effect of — Validity of actions of such manager, when fof 


the benefit af the estate—Acquiescence of major co-sharer—Estoppel— 
Non-liability of the minor's estate. 


OIvIL. 


When a person agrees to the appointment of a manager of his estate and 
that of a minor co-sharer of his, of whom he himself was the duly appointed 
guardian, and when such manages borrows money on the security of the joint- 
estate for the purpose of paying off the liabilities of such person ; 

Held, that although the appointment, of the manager was not lawfully 
made, and his actions cannot affect the estate of the minor co-sharer, the 
major co-sharer cannot be heard to repudiate the actions of a manager, to whose 
appointment he fully agreed, in some of ‘which he himself joined, and by 
which he only was benefitted. The estate of the major co-sharer must be held 
liable for the debt incurred by such manager for its benefit. : 

Appeal by the Plaintiffs. ) 
Suit to enforce & mortgage-bond executed by the manager 
of a joint-estate. r 
The material facts and arguments will appear from thejudgment. 
Dr. Rash Behary Ghose, and Babus Jogesh Chunder Dey 
and Lachmi Narain Singh for the Appellants. 

Mr. S. P. Sinha, and Babus Umakali Mukerjee and Kulwant 

Sahay for the Respondents. 
Moulvi Mahomed Yusuff for the Manager (Respondent.) 
C. A, V. 


The saint of the Court was delivered by 


Harington J.—This is an appeal on behalf of the plaintiffs 
against the judgment of the Subordiuate Judge of Gya in favour 
of the defendants in a suit brought on a mortgage for Rs, 19,000 
which was executed by a man named Moondar Lall who is the 
third defendant. Moondar Lall was the manager of an estate 
called the Haswa estate. The other two defendants, Nos. 1 and 
2, Inder Narain and Gopi Nath are each entitled to a 4-anna- 
share out of the 8 annas of the estate in question. Moondar 

i Lall became manager under an agreement which was made on 
the 1st October 1896 : That agreement was made on a proposal 
made by Inder Narain, defendant No. 1, that one Mr. Howard 

| should be appointed manager to take charge of the, Haswa 


January $1, 


* Appeal from Original Decree No, 169 of 1903-against the decree of Babu 
Purno Chandra Roy, Subordinate Judge, Gys, dated the 16th March 1908, 
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estate. Inder Narain at the time that he made the proposal 
was a duly appointed guardian of the minor Gopinath. The 
proposal was submitted to the District Judge, and he approved 
of it: and, it was agreed that Mr. Howard should become 
manager of the entire estate, and that Inder Narain and a 
man named Tek Narain who represented:the interest of the 
other 8 annas of the estate, would not in any way interfere in 
Mr. Howard’s management either of the property or in the 
education, maintenance and other interests of the minor: and, it 
was also sêt out in the agreement that the estate should be 
managed in all respects as if the said manager was himself the 


- guardian of the person and properties of the minor and of the 


property of Inder Narain Singh : and, then followed some excep- 
tions which it is not necessary to detail. Under this agreement 
Mr. Howard became manager and continued in the management 
until the 20th of March 1897, when he died and was succeeded 
by Moondar Lall the executant of the mortgage on which the 
suit, out of which the present appeal arises, was brought. 
Moondar Lall on August the 4th, 1897, made an application to 
the District Judge for leave to borrow Rs, 32,000 from Gendan 
Singh, the present plantiff, at 9 annas per cent. per mensem 
interest, on the security of the entire 16 annas of the estate. 
The proposal was sanctioned by the then District Judge and the 
bond on which the present mortgage suit has been brought was 
executed by Moondar Lall for the purpose of raising Rs. 19,000 
on the 8 annas of the estate in which Inder Narain and' Gopi- 
nath are interested, for discharging certain liabilities, the bulk 
of which were the liabilities of Inder Narain. Mondar Lall was 
succeeded in his office as manager by one Mr. W. F. Adlam and 
he in his turn was succeeded by Mr. E. E. Adlam. Inder Narain 
appears to have been dissatisfied with Mr. Adlam and on the 
yth of May 1901, he petitioned that Mr. Adlam should „be 
removed from his office as manager. This petition was refused, 
whereupon Inder Narain obtained a Rule from this Court to 
show cause why the order refusing his petition should not be 
set aside, and, the matter came up for consideration before the 
Court. It was then contended that the orders made by the 
District Judge under the agreement were void as being made 
without jurisdiction, because Inder Narain remained the duly 
appointed guardian of Gopinath under the Guardian and Wards 
Act and the orders made by the District Judge in reference to 
the management of the property were orders which were not 


/ 
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warranted by the Guardian and Wards Act. That contention 
was successful, and it was held that the District Judge could not 
as District Judge exercise by agreement powers which were not 
given him by law; and, the orders of the District Judge 
were set aside. ; 

Now, Inder Narain and Gopinath contend that inasmuch as 
the Judge’s orders in carrying out the agreement of the ist of 
October 1896 were void as made without jurisdiction, Moondar 
Lall’s acts as manager are void, and that therefore they can 
escape the repayment of the money which Moondar Lall raised 
on a mortgage of their property. This defence, at any rate 
so far as Inder Narain is concerned, has no sort of merit in 
it. The money was advanced: it was applied in discharging 
debts for which Inder Narain was liable, and the defence which 
he has set up is merely an attempt to evade repayment of the 
money of which he has had the benefit. 

_ Now, the first circumstance that must be observed is this; 
that the arrangement of the 1st of October 1896 was made on 
the proposal of Inder Narain himself, and it in effect was that 
he should be excused from carrying out the duties which the 
láw placed on him as guardian ofthe minor and that Mr. Howard 
should carry them out. At the same time Inder Narain remained 
guardian because he was not removed from his guardianship till 
a considerably later period. But by this agreement he escaped 
the performance of his duties and got some one else to perform 
them for him. Subsequently, Inder Narain assented to Moondar 
Lall acting as manager in the place of Mr. Howard,—this is 
shown by a statement in a petition of Inder Narain which is 
dated the 7th May 1901, in which he says that as he found 
Moondar Lall to be a good manager, and as Moondar Lall in 
fact showed considerable improvement and cleared a good deal 
. of debts by means of proper management he, the petitioner, 
«lid not think it proper to object to his managing the estate. 
Further, he was aware that Moondar Lall borrowed moneys for 
the purposes of the estate, because he joined with him in a 
bond which bears date, September the 3oth 1896,—that, by the 
way, must be a misprint for 1897, if the dates are correctly given 
in Inder Narain's petition of May 7th 1901, for there it is stated 
that Moondar Lall became manager on March 20th 1897 and conti- 
nued so to act until January 22nd, 1900. The bond recites 
that it was executed by Inder Narain Singh and- Moondar 
Lall manager of the estate of Inder Narain Singh and Gopinath, 
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This bond shows that Inder Narain was assenting to Moondar 
Lall borrowing money for the purpose of the management of 
the estate. 

Now on these facts it has been contended that inasmuch 
as the agreement is invalid and the orders of the Judge have 
been held to be void, the Judge could not authorize Moondar 
Lall to make the mortgage, the subject of the present suit, and 
that the mortgage is therefore void. But even if this be so, it 
does not lie in the mouth of Inder Narain to set up the invalidity 
of the mortgage. ‘He agreed that the estate should be managed . 
by Mr. Howard. He agreed that Moondar Lall should be 
manager in succession to Mr. Howard. He was himself the 
guardian of the infant. With the consent of the District Judge, 
he could have made a mortgage binding not only his own share . 
but the infant's also; Moondar Lall with his consent purported 
to exercise his powers. The capital sum which was raised on 
the mortgage was Rs. 18,600, the other Rs. 400 being raised for 
the payment of interest. Out of that sum of Rs. 1,80,000 raised 
on the mortgage, Rs. 16,600 was raised for the purpose of 
paying debts for which Inder Narain was himself liable. "The 
result, therefore, is this ; Inder Narain has assented to the exercise 
by Moonder Lall of the powers which Inder Narain himself 
had asa guardian, under the Guardian and Wards Act. Moondar 
Lall purporting to exercise these powers with the consent of 
Inder Narain has applied to borrow money, and on receiving the 
sanction of the Judge has borrowed money, the bulk of which 
has been utilized for the discharge of Inder Narain’s liabilities. 
Under these circumstances, we are of opinion that Inder Narain 
cannot be heard to say that his share of the property comprised 
in the mortgage is not liable for the mortgage-debt. 

With regard to the share of Gopinath, we do not think 
that it was bound by the mortgage executed by Moondar Lall. 
But it is unnecessary for us to deal in detail with the reasons . 
which have led us to that conclusion, because the learned vakil 
who has appeared for the plaintiff has said that his client only 
asks for a judgment against the 4-annas share of Inder Narain. 

The result, therefore, will be that the appeal must be allowed 
and a mortgage-decree must be made in favour of the plaintiff 
against the 4 annas share of Inder Narain in the Haswa estate. 

As regards costs, the order which we think should be made 
is this: the plaintiff is entitled to his costs both here and in 
the Court below against Inder Narain. But with regard to 
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Moondar Lall although the plamtiff has not claimed any relief 
against him in this Court, from the terms of the memorandum 
of appeal he was bound to appear. The appeal will be dismissed 
against him and the plaintiff must pay his costs, hearing fee 
two gold mohurs. As to Gopinath's costs, we make no order. 


H. S. Appeal allowed. 


Before Mr. Justice Pratt and Mr. Justice Geidt. 
BAKREEDAN 


v. 
UMMATUL FATFMA AND OTHERS." 


JMahomedan Law—Dower, widow in possession. in Lieu of — Hedemytion in. part 
by heirs—Interest— Acorction—J ust allowance. 

When the widow of a deceased Mahomedan has been actually in sole 
possession of her husband's property iu lieu of her dower, she is entitled to 
hold that property against the other heirs until her entire claim for dower is 
satisfied and the heirs cannot redeem the property piecemeal, 

Ahmed Hossein v. Khodeja (1) and. Bsbee Bchun v, Sheikh Hamid Hos- 
sein (2) followed. 

Although the plaintiff claimed to redeem her share, she may be allowed in 
that suit to redeem the whole, - 

Where the dower is fixed at a sum very much larger than the value of the 
ontire estate belonging to the husband, the widow is not eutitled to claim 
interest on the dower. . f 

Surja Narain Mukhopadhaya v. Pratap Nurain Mukhopadhaya (3) dis- 
tinguished. í 

Properties purchased by the widow, after her husband's death and With th e 
income of his property in her possession, are accretion to that estate, but in 
preparing the accounts sho must be debited only with the usufruct and not also 
with the cost paid out by her. 

In taking accounts the widow is entitled to all just allowances such as 
money spent in the interest of the estate and marriage of her daughter, 

The suit was for redemption and accounts in regard to 
property held by the defendant No. 1 in lieu of her dower, 
There was a modified decree made by the Court of first instance 
and hence the appeal by the defendant No- 1. J 

The material facts and arguments appear from the judgment. 

Dr. Rash Behary Ghose and Moulvies Syed Shamsul Huda, 
Muhammud Mustafa Khan and Nuruddin Ahmed for the 


Appellant. 
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* Appeal from Original Decree No. 260 of 1903 against the decree of Babu 


| Jogendra Nath Deb, Subordinate Judge, Patna, dated the 30th June 1905. 


(1) (1868) 10 W. R. 869. (2) (1871) 14 M. I. A.'877. 
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Orvik. Moulvies Mahummad Yusuf, Muhammad Taher, Muhammad 
1905. Jshfag and Sowgat Ak for the Respondent. 
kreodan . C. A. V. 


D &. The judgment of the Court was delivered by 
Ummatul Fatema, : 


nins Pratt J.—Plaintiff, who is one of the five daughters of the late 
Decembar, 22, Nazir Mohamed Yakub, sues her mother Mussammat Bakreedan on 
the allegation that the latter is in possession of all the properties 
left by the plaintiff's father in lieu of a dower of Rs. 41,000 and one 
gold mohur, that the dower-debt has been more than satisfied 
out of the usufruct of the property, and the plaintiff prays that 
if upon taking accounts any portion should be found still due 
she may be put into possession of her „th share of the property 
on payment by her of a proportionate share of the debt. There 
is a further prayer for a declaration that a Tamliknama, or deed 
of gift, executed by the defendant in favour of one 'of plaintiff's 
sisters may be declared void as against plaintiff's share. The 
plaintiff's four sisters are added as defendants to the suit. The 
Subordinate Judge made a decree declaring the Tamliknama 
inoperative as regards plaintiffs share of the property, and 
directed that accounts be taken showing the receipts and expen- 
diture of the properties left by Nazir Mahomed Yakub, and also 
of certain acquisitions made after his death. 

. The plaintiffs mother appeals.. The properties in suit are 
valued at Rs. 25,000. The amount of dower viz. Rs. 41,000 and 
one gold mohur, is not disputed. Two contentions raised in the 

5 lower Court have been abandoned in this Court, vzs. that the 
suit was barred by limitation, and that the appellant could claim 
as owner in consequence of the dower-debt exceeding the value 
of the estate. The plaintiff and her sisters were minors under 
their mother's guardianship, so that her possession was not 
adverse to them ; and the claim to ownership could only be- 
valid with the consent of the heirs who being infants were 
incapable of giving their consent., The first ground of appeal 
urged before us, is that the plaintiff's mother is entitled to a 
lien upon her husband's estate for the amount of any dower 
that remains due to her, and that the plaintiff is not entitled to 
redeem only her share of the debt. It is further contended 
that as the plaintiff has mot offered to redeem the entire debt 
her suit is liable to be dismissed. We think upon the authori- 
ties that the heirs cannot redeem piecemeal, and that a widow 
in actual sole possession of her husband's property at the time 
of his death is entitled to hold that property against the other, 


Vor. II.) HIGH COURT. 


heirs until her entire claim for dower is satisfied. We need only 
refer to the cases of Ahmed Hossein v. Khodeja (1) and Bebee 
Bachun v. Sheikh Hamid Hossein (2). We do not, however, 
think that the plaintiff should be non-suited, because in her 
plaint she wrongly claimed that she should be required to pay 
only in proportion to her share of the estate. If after accounts 
have been taken she is prepared to pay off the entire amount due 
to her mother, she would be entitled to a decree for possession. 

In the next place it is contended that the widow is entitled 

to charge interest upon her dower. The Subordinate Judge 
"has disallowed interest, because it is forbidden by the Prophet. 
The question was discussed in the case of Mia Khan x. Bibi 
- Bibyan (3) and it was held that “for a considerable period of 

time past, the prohibition of the Koran and of the Hedaya against 
the taking of interest has not been treated by the executive and 
by the persons charged with the administration of justice in this 
part of India, as forming part of the active Municipal law of the 
country. Asa moral precept, it will, no doubt, always be influential 
with those who acknowledge its authority, but as a part of Muni- 
cipal law, if it ever had existence as such, it has long been 
obsolete. We are not aware of any casein this Court which has 
tended to shake the authority of that decision. 

The learned pleader for the appellant concedes that the 
"Interest Act, viz., KX XII of 1839, does not help him, but he relies 
on section 73 of the Indian Contract Act, and the observations of 
Banerjee J. thereon in the case of Sura Narain Mukhopadhya 
v. Protap Narain Mukhopadya (4. Now in the present case the 
amount of dower was fixed at a sum very much larger than the 
value of the entire estate belonging to the husband. 

This is not an unusual practice and has.the effect of prevent- 
` ing the husband from divorcing his wife. It could not have 
, been in the contemplation of the parties that interest would be 
l chargeable on such excessive dower. We think that under the 

circumstances it would be straining the language of section 73 
of the Indian Contract Act to hold, that there was any loss or 
‘damage which naturally arose in the usual course of things from 
‘the breach, or which the parties knew when they made the 


` contract was likely to result from the breach of it. We, therefore, 
disallow the claim for interest. 


The third contention has reference to certain aequisitions 


(1) (1868) 10 W. R 869. (3) (1870) 5 B. L. R. 500. 
9) (1871) 14 M. I. A. 877, (4) (1899) I. L. R. 26 Cale, 955, 
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made by the widow subsequent to her husband's death, some 


' consisting of shares in revenue-paying estate, and the rest being 


khudkasht lands. The only two estates regarding which the 
Subordinate Judge's decision is called in question, are an 8 dams 
and odd share of Dutch Srichandpur Touzi No. 1695, and a 
5 dams and odd share in Gokulpur of Touzi No. 447. The late 
Nazir Mahomed had a lien on those properties for the shares 
indicated on account of money lent. His widow obtained the 
shares by purchase, after making certain payments in Addition 
to setting off the debts due to her husband's estate. It is 
contended that she paid the difference from her own funds, and 
that, therefore, the plaintiff cannot claim a share of these estates 
as acquisitions to the ancestral property, but can only have a 
charge upon them to the extent of the trust-money ‘which was 
used towards the purchase. We ‘agree with the Subordinate 
Judge that as the widow had no private funds for completing 
the purchase money she must have used money belonging to ` 
her husband's estate. The properties in question were, there-" 
fore, rightly regarded as accretions to that estate, but, of course, 
in preparing the accounts the defendants must be debited ońly- 
with the usufruct and not also with the cost paid out by her. 
As regards the 95 bighas of khudkasht lands which the defen- 
dant acquired after her husband's death, we think it is established. 
partly upon evidence and partly from her own admission, that 
the relinquishment of these lands ‘to her, some after partition 
and some otherwise, became possible only in consequence of 
the position she occupied'as the holder of her husband's estate. > 
She did not acquire the lands in any independent capacity and 
never seems to have indicated any intention ‘of treating them 
otherwise than as-appurtenant to her husband’s estate. This 
ground of appeal, therefore, fails. 

Finally, it is urged that the decree as to taking accounts is tog 
general, and there should be a specific direction that the defendant 
is entitled to all just allowances, such as money spent in the interest 
of the estate and in the maintenance and marriage of ‘her, 
daughters. This is equitable, and there will be an instruction to 
the lower Court to take these matters into account. 

The decree of the lower Court will be modified in the manner 
above indicated under the.first ground. of appeal. Under the 
circumstances each party will pay her own costs in this Court. 


B, L, C, , : Decree modified. 


Vor. III. HIGH COURBÉ. 
CIVIL RULE. - - 


Before. Mr. Justice Rampini and Mr. Justice Mookerjee. 
GOBINDA LALL DAS 


vU 


SHIBADAS CHATTERJEE.* 

Limitation Act (XV of 1877) section 5— Time, extension of to file appeal—Time, 
exclusion of, during whioh review filed —Swuffivient ground for veview, what 
amounts to—Inflocible rule, if possible—Duo diligence—Laohes—Ciril 
Procedure Code (Act XIV of 1882) sections 628, 624, 620 —Sufficient cause 
Sor not presenting appeal in time— Review, admission of — Notioe, issue of — 
Discretion of Court, if fettered. 

Per Rampini J.—The general rule for extending the time to prefer an 
appeal and for excluding the time taken up in prosecuting an application for 
review is, that the delay may be excused if the npplicaut can shew that he had 
reasonable grounds for applying for a review instead of preferring an appeal, 

Ashanulla v. Colleotor of Ducea (1), Pundlik v, Achut (2), referred to. » 

Per Mookerjee J —The general rule deducible from judicial decisions is that 
bond fido application for review of judgment presented and prosecuted with due 
diligence should, except in special cases, be regarded as a sufficient cause for not 
presenting an appeal within the prescribed period. 


Nobb: Kissen v. Kamineo (8), In the matter of Brojender. Qoomar Roy (4), 


Poresh Nuth Roy v. @upalkristo (5), Kaller Singh v. Jewan Singh (6), Karam 
Baksh v. Daulatram (7), Upyinnya v. Maung v. Tun (8), Vasudeva Chinna- 
Sami (9), referred to, 

Ashanulla v. Collector of Dacca (1), Govinda v. Bhandari (10), Pandlik v. 
Achut (2), explained and distinguished. ; 

The principle nbove laid down is a valuable guide in indicating the manner 
in which the judicial discretion of Courts is to be exercised, but it does not 
embody an inflextble rule of law which fettered the exeroise of that discretion 
in any particular case. 

What is a “sufficient cause" within the meaning of section 5, cl. (2) of the 
Limitation Act must depend upon all the circumstances of each particular case. 

The words “sufficient cause" in -the section ought to receive a liberal 
construction so as to advance substantial justice, where no negligence or inaction 
or want of good faith is imputable to the appellant. 

* -Krishna v. Ohattappan (11), Jung Bahadur v. Raghuraj Singh (12), 
referred to. , 

* Civit Rule No. 3839 of 1905, in connection with an Appeal from Appellate 

Decree filed in the High: Court, against the decree of W. H, Leo, Esq., District 


Judge of Murshidabad, dated the 12th May 1905, reveraing that of Babu Nagen- 
dra Nath Ghosh, Munsiff of Jungipur, dated the 17th September 1904, 


` (1) (1888) L L. B. 15 Calo. 242, (2) (1893) T. L. R 18 Bom. 84. 
(8) (1865) B. L, R, Sup. Vol 849; 2 W B Mis, 35. 
Pb . . 4) (1887; B. L. R, Sup. Vol. 728 ; 7 W. R. 529. 
5) (1871) 16 W, R. 61. (6) (1874) 22 W. R. 79. 
E (7) (1888) 23 P. R. 478 No, 183 of 1888. . 
-  (® (1893-1909) L. B R. 515. (9) (1884 I. L. R. 7 Mad? 584. 
(10) (1890) I, L. R. 14 Mad. 81. (11) (1889) I. L, R. 18 Mad. 969, 


* (12) (1900) 4 Oudh Cases 872. 
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Rule obtained by the plaintiff appellant, for admission of 
an appeal from appellate decree after the prescribed period. 
Suit for recovery of money. 


The facts of the case appear fully from the judgments. 
Babu Hemendra Nath Sen for the Petitioner. 
Babu Ram Chandra Masumdar for the Opposite Party. 


The judgments of the Court were as follows :— 


Rampini J.—This is a Rule calling upon the opposite HY : 
to show cause why the applicant’s appeal should not be admitted 
and registered out of time. The appeal is admittedly about three 
months out of time. The explanation of the delay is that the 
applicant was engaged in prosecuting an application for review 
before the District Judge, and that there was undue delay on the 
part of the District Judge in disposing of the application for 
revigw, which was ultimately disallowed on the 24th November 
last. 

The only sections of the Limitation Act under which the. 
applicant can obtain further time to file the appeal are sections 5 
and 14. Section 14 is clearly not applicable. But the applicant 
relies on sectlon 5. I am, however, unable to see that the appli- 
cant has made out that he had any sufficient cause for not 
presenting his appeal in due time. 

The general rule applicable to such cases is that the delay 
may be excused if the applicant can show that he had reasonable 
grounds for applying for a review instead. of preferring an appeal ; 
see Ashanulla v. Collector.of Dacca (1) and Pundlik v. Achut (2). 
But I do not see that the applicant had any reasonable grounds 
for making an application for review. 

The applicant sued for a certain sum of money due according. 
to him on a dastawes. This seems to have been an account 
struck between the parties and is alleged to be in the hand- 
writing of the opposite party. The opposite party, the defend- 
ant in this suit, averred that this document was a forgery. The 
Judge admitted that the hand-writing of the daszawes was like 
that of the defendant but came to the conclusion that the plain- 
tiff had not established it to his satisfaction, being much influenced 
by the fact that from a letter written by the plaintiff to the 
defendant it appeared clear that the defendant could not have 
been at the place where the dastawez is said to have been written 


(1) (1888) I L. B. 18 Calo. 242. (2) (1893) I. L. R. 18 Bom. 84. 
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at the time when he is said to have written it. The Judge, 
therefore, dismissed the suit. The applicant might have appealed 
though the Judge's findings of fact were against him, but he 
chose to apply for a review. In his application he relied as he 
does before us, on the observation in the Judge's judgment that 
the hand-writing of the dastawez appears to be that of the 
defendant and that "the respondent's case is so full of unexplained 
difficulties that he must lose it." But the judgment of the Judge 
must be read as a whole. It is obvious that he did not believe 
that the dastawez, though in hand-writing like that of the 
defendant, was written by him and believed that he had not 
been at Matiara at the time when he is aleged to have written 
it.- There was, therefore, no use in applying to him for a 
review of judgment. This was made further apparent by the 
result of the application, for the Judge, as soon as he heard the 
application, said that there were no grounds for review, and that 
all the arguments addressed to him were arguments which should 
have been addressed to an Appellate Court. One of the grounds, 
no doubt, was that the applicant was anxious to file certain postal 
money-order coupons and letters and post-cards which would 
explain some of the discrepancies noticed by the Court in its 
judgment. This is doubtless not an argument which would 
properly have:been addressed to an Appellate Court, but it is 


' certainly not a proper ground for review as it is not said that 


these papers were not in the appellant's possession.at the time of 
hearing the appeal, or that they had only been discovered since 
the appeal was heard. Much stress has been laid on the facts 
that the Judge who dismissed the suit ordered the application for 
review to be registered, that the Judge who succeeded him, while 
he went on leave, refused to hear the review and that it was not 
disposed of till the 24th November. The application for review 
seems to have been registered as a matter of routine, and the 
delay in disposing of the review is immaterial. Applications for 
review always take time to be disposed of. Every one who 
makes such an application knows, or ought to know, that it is 
not a certainty that his application will be disposed of in time to 
enable him.to' have recourse to his other remedy, viz, an appeal, 
and if he deliberately runs the risk of being out of time with 
his appeal, he cannot claim the indulgence of the Court on the 
ground that he was engaged in prosecuting an application for re- 
view, if he had no reasonable grounds for making the.application. 


I would, therefore, discharge this Rule with costs, 3 gold mohurs. 


, 54T 


CIVIL, 
1906. 
—~ 
Gobinda Lall Das 


t. 
Shiba Das Chatter- 
jee. 


Rampini J. 


CIVIL, 


1906 
—— 
Gobinda Lall Das 


v. 
Shiba Das Chatter- 


jee. 


THE CALCUTTA LAW JOURNAL. [Vou III. 
e 


Mookerjee J-—This is a Rule caling upon the opposite 
party to show cause why an appeal from appellate decree pre- 
ferred by the petitioner should not be admitted after the period 
of limitation prescribed therefor, on the ground, that the appel- 
lant had sufficient cause within the meaning of section 5, clause 
(2) of the Limitation Act, for not presenting the appeal within 
such period. The circumstances under which the application 
is made are not disputed and indeed they are practically all 
matters of record. The petitioner sued the opposite party for 
recovery of money in the Court of the Munsiff of Jangipore 
aud obtained a decree. The defendant appealed to the District 
Judge of Murshidabad who heard the appeal on the rath May 
1905, reversed the decision of the Court below and dismissed 
the suit. The decree was drawn up and signed onthe zoth 
May 1905. Onthe 6th June 1995, the plaintiff, who was the 
respondent in the appeal, presented an application for review 


. of judgment to the learned District Judge, who did not reject 


the application under the first paragraph of section 626 Civil 
Procedure Code, but ordered notice to issue upon thé successful 
defendant appellant under proviso (a) to that section, and fixed 
the 4th August 1905 for hearing. On the 4th August the 
learned Judge had no time to hear the case and recorded an 
order adjourning it to the 8th September. Meanwhile Mr. Lee 
the District Judge who had heard the appeal and who had 
directed the issue of notice upon the application for review of 
judgment temporarily left the District. The case, therefore, 
came on for hearing before his successor, Mr. Foster on the 8th 
September, who on that date recorded the followiug order : 

"Ifndin view of the wording of section 624, Civil Proce- 
dure Code [see also Pazcham v. Jhingurt (1), that I have no 
power to hear this application, but only the Judge who delivered 
the decree or order. I, therefore, adjourn the case till 24th 
November." 

On the 24th November, Mr. Lee who had returned to the 
District took. up the matter for disposal and after hearing both 
sides dismissed the application for review. On the same day 
(which wasa Friday) the petitioner applied for and obtained a 
copy of the order made by the learned Judge. On the 27th 
November (that is on the Monday following), the «petition for 
leave to file in this Court an appeal against the decree, of which 
the applicant had unsuccessfully sought a review, was drawn up 

; (1) (1882) I. L. R. 4 All, 278. 
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and the affidavit in support of it was sworn. On Thursday 
following, that is, the 30th November which was the next day 
when the Court took applications, the petition was presented 
together with the memorandum of appeal. Thereupon, the Rule 
now under consideration was issued. The opposite party contends 
that the Rule ought to be discharged on the ground that there 
is no sufficient cause established for not presenting the appeal 
within the period of limitation, as there were no good grounds 
for review. In support of this-position, the learned vakil who 
appears to show cause, relies on the cases of Ashanulla v. 
Collector of Dacca (1) and Pundlik v. Achut (2), the former of 
which, he suggests, lays down an inflexible rule of law by which 
we are bound to.regulate the exercise of our discretion under 
section 5, clause (2) of the Limitation Act. No reference was 
made, however, to other decisions of this Court, in which the 
principles applicable to cases of this description were discussed 
and explained, and as two of them are decisions of Full Benches 
they require careful consideration. 

The first case in which the question appears to have been 
raised, whether in calculating the number of days limited for 
appealing, the period occupied by the Court in disposing of 
an application for review, presented during the time limited for 
appealing, should not as an ordinary rule be excluded, is that 
of Nobbo Kissen v. Kaminee (3), which was heard by a Full 
Bench consisting of fourteen Judges of this Court. The case 
arose in connection with an appeal from a decree made on the 
Original Side of this Court, which was required to be presented 
within 20 days from the date of the decree, subject to the 
proviso that the time might be enlarged upon sufficient cause 
being shown to the satisfaction of the Appellate Court for not 
having presented the appeal within the prescribed period. Sir 
Barnes Peacock C. J. with the concurrence of all the Judges of 
this Court, observed as follows in delivering the judgment of 
the Full Bench : 

‘The Madras Sudder Court held that if a party present an 
application for. review of judgment, within the time limited for 
appealing, the period occupied by the Court in disposing of such 
application, will not be reckoned among the number of days 
limited for appealing , but will be added thereto, and a memoran- 
dum of appeal presented within such extended period - will be 


(1) (1888) I, L. R. 15 Calo. 942. - — (2) (1898) I. L, E 18 Bom, 84, 
(3) (1865) B. L. R. Sup, Vol. 949 2 W. R Mis, 85, 
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received as put in within time. We think that the rule is a 
correct one." This decision not only lays down the rule, but 
also illustrates the limits of the grounds upon which time ought 
to be enlarged. In the case then before the Court, the applica- 
tion for review was presented after the time allowed for preferring 
an appeal had expired, and after the application had been 
refused, the appellant did not present his petition of appeal 
till 19 days had- elapsed. The case, therefore, obviously fell 
outside the rule laíd down by the Full Bench and the appli- 
catíon was consequently rejected. 

The question was considered again in the case of Jn the 
matter of Brojender Coomar Roy (1), which was heard by a 
Full Bench consisting of five Judges of this Court. The point 
arose in connection with an appea] from appellate decree present- 
ed on the Appellate Side of this Court. The law then in force, 
on this particular point was contained in Act VIII of 1859, 
section 333 of which provided, that all appeals to this Court, 
shall be presented “within the period hereinafter specified 
(that is, ninety days) unless the appellant shall show sufficient. 


, cause to the satísfaction of the Appellate Court for not having 


presented it within such limited period." Mr. Justice Jackson, 


who referred the matter to the Full Bench, suggested in the 


order of reference that the rule laid down by the fourteen Judges 
in /Voóbo Kissen v. Kaminee (2) might be inapplicable on the 
ground that it had been laid down in a case on the Original 
Side of this Court. Sir Barnes Peacock C. J., however, in 
delivering the unanimous opinion of the Full Bench, stated that 
the ruling of the fourteen Judges must be upheld, and that 
although it was a mere dictum of the Judges, that the decision 
of the Madras Sadar Court was right, still it ought not to be 
interfered with. This case, therefore, authoritatively laid down 
that in computing the period within which an appeal may be 
preferred, the time during which an application for review «was 
pending, is to be excluded. 

The question arose again in the case of Foresh Nath Roy v. 
Gopal Kristo (3), in which the learned Judges following the two 
Full Bench decisions just referred to, held that the time durin 
which an application for review is pending is not to be taken 


` „into account within the ninety days allowed for appeal. 


(1) (1867) B I. R. Sup. Vol, 728; 7 W. R. 529, 
(3) (1885) B. T: R. Sup. Vol. 340 ; 2 W. R. Mis, 85. 
(8) (871) 15 W. R. 61. 
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'The next case in which the question again arose was that of 
Kullar Singh wv. Jewan Singh (1), in which the learned Judges 
held that an application for review if made within reasonable 
time and proceeded with due diligence ís a sufficient cause for 
the applicant not presenting his appeal within the time limited 
for that purpose, if he prefers his appeal as speedily as may be 
after the termination of proceedings consequent on the applica- 
tion for review. The law which was in force at the time when 
this case was decided was the Limitation Act (IX of 1871), 
section 5, cl. (2) of which is identical with section 5, cl. (2) of the 
Limitation Act (XV of 1877) now in force. But as I have already 
indicated, the language used in the rule upon which the decision 
in Nobbo Kissen v. Kaminee (2) was based, as also the language 
used in section 333 of Act VIII of 1859 upon which the decision 
in the case Jn the matter of Broyender Coomar Roy (3) was 
given, is; so far-as the present question {s concerned, substantially 
identical with the language used in Act IX of 1871 upon which 
the case of Kuller Singh v. Jewan Singh (1) is based, as also with 
the language of the present Limitation Act. 
~- The next case to be found in our Reports is that of Ashanulla 
v. Collector of Dacca (4), upon which great reliance was placed 
by the vakil who appeared to show cause against this Rule. In 
this decision, the learned Judges appear to have laid down that 
if there were good grounds for the review or if the application 
was a reasonable and proper one, although it was eventually 
refused, the fact that the petitioner was prosecuting the review 
might be a reason for holding that there was sufficient ground 
for not presenting the appeal within the time limited. As regards 
this case there are, however, three circumstances to be noted: 


- first, that the attention of the Court was not drawn to either 


of the two Full Bench cases or to any of the other cases to which 
I have referred ; secondly, it does not appear that any notice 
was issued upon the opposite party under section 626, Civil 
Procedure Code, proviso, clause (a) ; and so far as I can make 
out, the application was summarily rejected under the first 
paragraph of that section ; ¢htrdly, the appeal which the Court 
had to deal with was an appeal from Original Decree, at the 
hearing of which all questions whether of law or of fact would 
be open to thé appellant. This makes intelligible the obser- 


(1) (1874) 92 W. R 79. . (3) (1867) B. L. R. Sup. Vol 728. 
(2) (1865) B. L. R. Sup. Vol. 849, (4) (1888) I. L. R. 18 Cale, 242, 
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vation of the learned Judges that the grounds of the appli- 
cation for review were all grounds of appeal, but I am unable 
to draw any definite line of demarcation or to formulate any 
precise test for distinguishing between a ground of appeal 
and a ground of review. If the learned Judges intended 
tolay down that the presentation of an application for review 
which was groundless or unreasonable or which had no 
substance, would not by itself be a sufficient ground for extension 
of time, the decision would be really not inconsistent with the 
earlier cases; no litigant can be allowed to avail himself of the 
benefit of a rule for extension of time by a merely colourable 
compliance with it. Where, on the other hand, a party has 
bonafide presented an application for review of judgment and 
upon such application notice has been issued to the opposite 
party, the applicant ought not to be deprived of the benefit of 
the principle laid down in the Full Bench cases, because after 
hearing both sides, the Court comes to the conclusion that there 
are no good grounds for a review. No useful purpose, however, 
isto be served by an attempt the reconcile the decision in 
Ashanulla v. Collector of Dacca (1), with the earlier Full Bench 
cases which were not brought to the notice of the Court nor 
considered by the learned Judges. Taking all the cases together, 
the rule which may be fairly deduced therefrom appears to be 
that a donafide application for review of judgment with due 
diligence should, except in special cases, be regarded as a sufficient 
cause for not presenting the appeal within the prescribed period. 
This view is substantially in accord with that taken by a Full 
Bench of the Punjab Chief Court in Karam Baksh v. 
Daulatram (2), where the learned Judges, after referring to the 
various cases in this Court as also to the previous “cases in their 
own Court, namely, Ganga v. Madho (3), and Sahiba v. Hira, (4) 
observed as follows : 

“The section requires in express terms as a condition for 
the discretionary power of admission of an appeal presented after 


.time that there is sufficient cause for not presenting the appeal 


within the prescribed period. Ifsuch case is shown, the Court 
may in its discretion which is of course a judicial and not an 
arbitrary discretion, admit the appeal., We think the true guide 
for a Court in the exercise of this discretion is whether the appel- 
lant has acted with reasonable diligence in presenting his 


(1) (1888) I. L. R. 16 Calo 242: (3) 17 P.B 256 ; No. 89 of 1882, 
(2) (1888) 23 P.R, 478 ; No, 188 of 1888, (4) 18 P.R, 524 ; No. 166 of 1883. 
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appeal, and we think further that he ought ordinarily to be deemed 
to have acted with reasonable diligence when the whole period 
between the date of the decree appealed against, and the date of 
presenting the appeal, does not, after excluding the time spent in 
prosecuting with due diligence a proper application for review of 
judgment, exceed the period prescribed by law for presenting 
the appeal. We think that when on the date on which the 
period prescribed by law for an appeal expired, there is pending an 
application’ for review of judgment, which the Court of appeal 
considers a reasonable and proper application, this may well be 
deemed a sufficient cause for not presenting the appeal ‘within the 
prescribed period.” 

The same view was adopted by the Court of the Judicial 
Commissioner of Burma in Upyin Nya v. Maung Tun (1), where 
White J. observed that in deciding whether the indulgence 
allowed by section 5 of the Limitation Act, should be granted or 
not, the Court is bound to act with judicial discretion and in 
accordance with precedent, and that in the absence of special 
circumstances, the time which may have been reasonably 
consumed in the application for a review of judgment as well as the 
time occupied by the Court in disposing of such application ought 
to be excluded from computation of the period of limitation, 
although the appellant cannot allow the period of appeal to 
expire and then by presenting an application for review of judg- 
ment seek to revive the right of appeal. . 

As regards the High- Courts of Madras and Bombay the 
question appears to have been considered in three reported cases, 
namely, Vasudeva v.. Chinnasami (2), Govinda v. Bhandari (3), 
. and Pundlik v. Achut (4). The first of these cases lays down that 
- although a deduction of the time during which an application for 

review is pending, cannot be claimed as a matter of right, yet, 
if a person has, with, what is under the circumstances, reasonable 
diligence, applied for a review and the application has been 
entertained, and there is every reasonable prospect, that the 
petitioner will obtain all by the application, that he could obtain 
by appeal, the Court would be justified in accepting the explana- 
tion as a sufficient cause for his not.appealing within the time 
"limited. In the second case, the learned Judges held that the 
petition for review had not been presented with reasonable 
diligence, that in as much as the grounds taken therein had been 


(1) (1893-1900) I.. B. R. 515. (8) (1890) I. L. R. 14 Mad. 81. 
(2) (1884) I L. R. T Mad. 584. (4) (1893) I. L. R. 18 Bom. 84, 
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already argued and decided against him in appeal, they were not 
grounds for review, and, that consequently, the Court would not, 
in the exercise of its judicial discretion, allow the time to be 
excluded. In the third case, upon which reliance is placed by the 
learned vakil who appears to show cause before us, no materials 
were placed before-the learned Judges to enable them to hold 
that there were reasonable grounds for the application for review, 
and they ruled accordingly that the time ought. not to be 
extended. : 

Upon a review of these authorities, it is clear, that there has 
been some difference of judicial opinion as to the manner in which 
the discretion of the Court, in extending the period prescribed for 
appeal, should be exercised. The earlier Full Bench cases in this 
Court lay down, that as an ordinary rule, allowance should be 
made for the period during which an application for review is 
pending, and the later cases lay stress on the condition that such 
application for review must be a bond Jide and a proper one, 
presented and carried on with due diligence and that the appeal 
itself is presented without unreasonable delay after the rejection 
of the application for review. .The principles laid down in the 
various cases may be regarded as valuable guides indicating the 
manner in which our judicial discretion ought to be exercised, 
but I am uriable to regard that any of them embodies an inflexible 
rule of law which fetters the exercise of our discretion in a 


` particular case. It appears to me to be the only reasonable view, 
that what is a ‘sufficient cause,’ must depend upon all the cir- 


cumstances of each particular case, circumstances which must 
necessarily vary greatly in different cases. I recall the words of 
an eminent English Judge, "for myself, I say emphatically 
that this discretion ought not to be crystalized, as it would 
become in course of time, by one Judge attempting to prescribe 
definite rules with a view to find other Judges in the exercise of 
the discretion which the Legislature has committed, to thent. 
This discretion, like all other judicial.discretions, ought, as far as 
practicable, to be left untrammelled and free, so as to be fairly 
exercised according to the exigencies of each case." I shall next 
consider, how our discretion ought to be exercised in the circums- 
tances of the case before us, in the light of the principles already 
explained. ' 

As I have previously stated, the decree of the learned 
District Judge was drawn up and signed on the 2oth May, 1905, 
and the petitioner could either prefer an appeal or present a 
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petition for review of judgment within the 19th August. He 
could not apply however, under section 623 of the Civil Procedure 
Code, for review of judgment after he had preferred an appeal. 
His application for review was presented on the 6th June, 1905. 
It has not been suggested, and I do not think, it could reasonably 
be suggested, that there was any want of diligence in presenting 
this application. It was open to the learned Judge to reject 
the application under the first paragraph of section 626, Civil 
Procedure Code, if it appeared to him that there was not suff- 
cient ground for review. He did not do so, but on the other 
hand, directed notice to issue upon the opposite party under 
clause (a) of the proviso to`that section. This is distinctly a 
circumstance in favour of the view, that the application was not 
frivolous and that the learned Judge, to whom it was presented, 
must have considered that there were prima facie grounds in 
support of the review which had been duly certified and which 
required consideration. The learned vakil for the opposite 
party faintly suggested, that the application was registered and 
notice was ordered to issue as a mere matter of form. In my 
opinion, there is no foundation for this suggestion. He has also 
filed an affidavit by the brother of his client who asserts that 
the application for review was not made in good faith and with 
due diligence and that the grounds were not proper and reason- 
able. Assertions or expressions of opinion like these, are, 
however, valueless, as no materials are furnished from which the 
Court could draw its own conclusion, or test the soundness of 
the opinion. The first paragraph of section 626, Civil Procedure 
Code makes it obligatory upon the Court to reject the appli- 
cation, ifit appears, that there is not sufficient ground for a 
review, and both in this Court, and in the muffassil, applications 
for review are frequently rejected, when first presented, without 
notice being issued to the opposite party. A notice is issued 
ander cl. (a) of the proviso to the section, only when the Court 
is of opinion, that there is prima facie sufficient ground for a 
review, and the opposite party ought to be heard in support of 
the decree, a review of which has been applied for. Besides, 
the issue of a notice to the opposite party cannot be regarded 
as a mere matter of form, as it substantially alters the position 
of the parties; because under clause (c) of the proviso, after the 
Judge who delivered the judgment and to whom the application 
for review has been presented, has ordered notice to "issue, the 
case may be disposed of by his successor, whereas, before the 
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issue of such notice, it can ordinarily be dealt with only by the 
Judge who heard the case in the first instance. I must hold, 
consequently, that there is considerable force in the contention 
of thelearned vakil for the petitioner, that the circumstance 
that the learned Judge directed the issue of a notice under clause 
(a) of the proviso to section 626, Civil Procedure Code, 
is an indication that the application was prima facie not 
unreasonable or groundless. The application, as I have already 
stated, was directed to be heard on the 4th August, 1905. 
If it had been heard on that date and dismissed, there would 
have-been ample time for the petitioner to prefer an appeal 
to this Court within the time limited by law. The Court, how- 
ever, could not take up the matter for want of time and postponed 
the case to the 8th September. On that date again, Mr. Foster, 
who had in the meantime succeeded Mr. Lee (who had tempor- 
arily left the District), declined to hear the matter upon an ob- 
viously erroneous view of thelaw. He was competent to hear 
the application under clause (c) of the proviso to section 626, 
Civil Procedure Code, but relying upon the case of Pancham v. 
Fhinguri (1) which had been decided before the amendment of 
the section.by section 59 of Act VII of 1888, he thought that 
he had no power to hear the application and adjourned the case 
till the 24th November, in order that it might be heard by Mr. 
Lee, who was expected to return by that date. On the 24th 
November, Mr. Lee heard both sides and dismissed the anpl. 
cation, because, in his opinion, there was no ground for revi 
The learned vakil for the Opposite party in this Court naturally B 
lays considerable stress on the opinion expressed by Mr. Lee, butN i 
he does not contend that such opinion is conclusive and binding 
upon this Court, in deciding whether time ought to be extended 
under section 5 of the Limitation Act. No doubt, the opinion 
expressed by the learned Judge is entitled to respect, but as I 
shall presently show, it is based upon a very narrow construction 
of the terms of section 623 of the Civil Procedure Code. In 
order to determine, whether the grounds in support of the 
application for review were otherwise than proper and reasonable, 
it is necessary to advert briefly for a moment to the facts of the 
case. The plaintiff sued the defendant for recovery of money 
due on a statement of account alleged to have beerysigned by the 
defendant. The Court of first instance found that the statement 
was genuine, that the amount stated was due, and accordingly 
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it to grant a review for good and sufficient reasons, so far as 
may be requisite to the ends of justice, and I am unable to under- 
stand why they should be ignored. The learned Judge did not 
consider the application for review from this point of view and, - 
we have not his opinion upon the question, whether the case 
ought to havé been dealt with under sections 566 or 568, Civil 
Procedure Code, and whether, the unexplained difficulties, refer- 
red to in his judgment, were or were not raised for the first time 
in appeal before him. There is-considerable force, however, 
in the contention advanced by the learned vakil for the petitioner, 
that the grounds, upon which a review was sought, were not only 


reasonable, but could not be dealt with more appropriately by a 


Court competent to deal with all the facts, rather than by this 
Court, an appeal to which would be limited to grounds of law. 
The plaintiff in the present case who applied for review was in a 
very different position from the petitioner in the case of Ashan- 
ulla v. Collector of Dacca (1), who had preferred an appeal from 
original decree, upon the hearing of which, this Court could go 
into every question of fact and law. Besides, as pointed out by 
their Lordships of the Judicial Committee in Ganga Pershad v. 
Maharant Bibi (2), where a litigant asserts that a point has been 
sprung upon him in the lower appellate Court, his proper course 
is to apply to that Court for a review, because, the whole matter 
might be set right by an application to that Court, and the ground 
alleged, if established, would be a good ground for review. I 
must hold, accordingly, that not only was the application for 
review presented by the petitioner, proper and reasonable, but 
that the grounds which he sought to urge could be more con- 
veniently and appropriately urged before the Court which had 
heard the case and could go into the facts, than before this Court 
which would have only a limited jurisdiction under section 584. 
Civil Procedure Code ; and I have no doubt, that the learned 
Judge in the Court below would have dealt with the applicatfon 
on the merits, if he had not taken too narrow a view of the 
powers conferred on a Court by section 623, Civil Procedure 
Code. Finally, I have to consider, whether the, petitioner has 
shown due diligence after the application for review had been 
dismissed. It is manifest from the dates given above, that there 
has been no want of diligence on his part ; the application and 
affidavits appear to have been prepared and made ready within 
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three days.Nf the order and the Rule was obtained on the first CIVIL. 
day after that, on which the Court took applications, z.e. the 1906. 
sixth day’ after the order had been made. Upon a careful con- Gobinda Lall Das 
- sideration of all the facts connected with this matter, it appears She Picos 
to meto be obvious, that the application for review was presented jee. 
'. with due diligence, that ^^ was prosecuted with due diligence, Mooherjes J. 
that it would have been heard, in ordinary course, within the = 
time limited for appealing on the 4th August, 1905, but was not 
so heard, because the Judge hàd no time to take it up, that it 
was not heard on the 8th September by reason of an erroneous . 
view of thelaw taken by the learned Judge, and that it was 
finally dismissed without any consideration of the merits by 
reason of the restricted view taken by the learned Judge of the , 
Scope of section 623, Civil Procedure Code. It. further 
appears to me that the grounds, upon which the review was 
asked, were neither frivolous nor vexatious, but prima facie 
proper and reasonable, and that the appeal to this Court was 
presented with due promptitude, as speedily as might be, after 
the disposal of the application for review of judgment. 
Under all the circumstances set forth above, giving due 
^ weight to each and every one of them, I hold, that the petitioner 
had sufficient cause for hot presenting the appeal within the 
prescribed time and that the time ought to be extended under 
section 5 of the Limitation Act. As has been pointed out more 
than once, Krishna v. Chathappan (1) and Jung Bahadur v. 
Raghuraj Singh, (2) the words’, ‘sufficient cause,’ in section 5 of the 
Limitation Act ought to receive a liberal construction, so as to 
advance substantial justice, where no negligence or in-action or 
want of good faith is imputable to the appellant. This view 
appears to me to be sound -and reasonable and, in my opinion, 
the Rule ought to be made absolute and the appeal registered. 
I express no opinion upon the merits of the appeal which strictly 
do *not arise for consideration, till the appeal has been registered 
aud has to be heard under section 551, Civil Procedure Code. 


, B.M. Rule discharged. 
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Present : Lord Davey, Sir Ford North, Str Andrew Scoble 
and Str Arthur Wilson. 


RANI HEMANTA KUMARI DEBI 
v 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
7 AND . 
SRI SUNDARI DEBI 


v 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL. 


[ON APPEAL FROM THE HiGH Court AT FoRT WILLIAM 
IN BENGAL.] 


Rieformation— Acovction— Taraf — Eeidence— Maps Description in plaint— Ad- 
ministrative divisions—Points not raised in the first Court—Partition— 
Title. 

The word “ Taraf " appears to menn a sub-division of a pergunrah, includ- 
ing several villages. ` i 

In 1863, two snits were brought by the predecessors in interest of the 
present plaintiffs to recover the respective shares ‘now claimed by them in the 
chur which is also the subject-matter of present litigation. A map of the 
disputed lands was prepared by an Amin and was made part of the decrees 
passed in the said suits, 

Held, that the proceedings in the suits of 1868 and the Amin’s map were 
not evidence against the Government, which was not a party to the said suite, 
except for the purpose of shewing the nature of the claim’ mado and what 
lands were recovered by them and explaining the decrees made, For that 
purpose, the map might legitimately and must necessarily be used. 

Held further, that the decision come to in the suits of 1863 was in 
accordance with the construction then put by the Indian Courts on Regulation 
XI of 1595. That view of the law was, however, over-ruled by & Full Bench 
of the Calcutta High Court in Budurunnissa Chowdhrain v. Prosuano Kumar 
Bose (1) and the law on the subject has been settled by that case, and the 
case of Lopez v. Alwddan Thakoor (2) decided by the Judicial Committee in 
the same year. ' 

The allegation in the plaint that the disputed lands appertain to a particular 
district is merely descriptive and is not restrictive. Where the plaintiff claimed 
the lands in dispute as re-formations in situ of her diluviated ond permanently 
settled estate pergunnah Luskurpnr and sneceeded in proving that the said 
lands were on the original site of the said estate, as it existed at the time of 
the Permanent Settlement, and the High Court considered that this was not 
sufficient fo entitle her to obtain a decree, because the pergunnah was parti- 


(1) (1870) 6 B. L. R. 255. (2; (1870) 6 B, L, R. 521. 
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tioned in 1839 and different mouzas or parts of mouzas fell to the shares of 
the different co-sharers and accordingly the parties went to trial, not upon the 
broad issue, whether the disputed lands were re-formations on the original site 
of the pergunnah but upon the narrower issue whether they were reformations 
on the original site of certain specified farafs ; and it lay upon the plaintiff 
to make ont the affirmative of that issue, 

Held, reversing the decision of the High Court, that the failure of the 
plaintiff to identify the sites of these tarafs should not be regarded as fatal to 
her case. The defendant in his written statement did not traverse the allega- 
tion of the plaintiff's title to be a co-sharer of the estate and did not mention the 
alleged partition, and no issue was directed either to the plaintiff's title or to 
the partition. The plaintiff should he treated as having & prima facie title as 
co-sharer in every part of the permanently settled estate of Luskurpore which 
was not shown to have been alienated and no welght should be attached to a 
suggestion not made in the Court of the first instance, where it might have 
been explained and met by evidence. 


Appeals by the Plaintiffs, 
Suits for establishment of title and recovery of possession. 


This was an appeal against the decision of Maclean C. J. and 
Banerjee J. dated the 30th May 1901. The facts of the case will 
appear sufficiently from the judgment of their Lordships which 
was delivered by 


Lord Davey.—The subject-matter of these consolidated 
appeals-is a large tract of land forming part of a larger tract 
known as Marichar Diar. A large river called indifferently the 
Ganges and the Pudma—it is probably a branch of the Ganges 
bearing the local name of the Pudma—has during the last 
hundred years frequently changed its course, diluviating what 
was previously dry land and again re-forming the diluviated 
land into islands or churs. Marichar Diar is a chur which 
commenced to be thus formed in the year 1841. It has since 
that year undergone alteration both in extent and in its physical 
aspect. For some years after its formation Marichar Diar was 
an island separated from the adjoining land on all sides by an 
utifordable stream. Before the year 1863, however, the northern 
branch of this stream had become fordable, and it has now been 
silted up and the chur has become united to the adjoining land. 
The chur is of large extent, comprising in the year 1869 some 
60,000 bighas. The first appellant, Rani Hemanta Kumari, is 
the owner by inheritance of a 2 annas and 15 gundahs share 
of a permanently settled estate called pergunnah Luskurpur 
comprising many sub-denominations. The .second appellant, 
Sri Sundari Debi, has a putni right in a 5 annas 5 gundahs share 
in mehal “ Taraf Rajapur,” and a 174 .gundahs share in Mehal 
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“t Taraf Jotasai’’ comprised in pergunnah Luskurpur. The word , 
“ taraf” appears to mean a sub-division of a pergunnah, includ- 

ing several villages (1). The two appellants have instituted separate 

suits in which they claim to recover the whole or part of 
Marichar Diar on the allegations that the lands sought to be 

recovered are either re-formation is situ of land comprised in 

the pergunnah or in the putni lands, or are an accretion thereto. 

As will be seen hereafter, the area of the lands in dispute has 

been very much narrowed in the course of the proceedings, and 

the claim on the ground of gradual accretion, which is plainly 

untenable, has been disposed of in the Courts below, and was 

not pressed by the counsel for the appellants. The real question, 

therefore, is whether the appellants can prove that any lands 

formerly belonging to them or their predecessors in title have 

been re-formed 1% situ after submersion. If so, they will be 

entitled to recover in accordance with the decision of this Board 

in Lopes v. Muddan Mohan Thakoor (2), subject to any question 

arising under the Limitation Act. 

Before, however, considering the question what lands were 
comprised in pergunnah Luskurpur, or can be identified with 
any part of Marichar Diar, it will be convenient to state shortly 
the history of the chur from the time ‘of its formation in 1841 
to the commencement of the present litigation. When the dry 
land emerged from the floods the respondents Messrs. Watson 
& Co. entered into possession without any kind of title and 
planted indigo, and were.in possession in 1863. A suit was then 
commenced by the predecessors in title of the first appellant to 
recover the share now claimed by her in the lands comprised 
in the chur as land formed by alluvion after diluvion of, and by 
continuous accretion to, certain mouzahs comprised in pergunnah 
Luskurpur. A similar suit was simultaneously commenced by 
the father-and predecessor in title of the second appellant in 
respect of his shares in “ Taraf Rajapur,” “Taraf Jotasai,” and 
other parcels of land not now in suit, and there was a ‘third 
suit by another co-proprietor of Luskurpur. All these suits 
were dismissed by the Subordinate Judge, but on appeal the 
High Court, after a remand to try certain issues, varied the 
judgment of the Subordinate Judge in all three suits. By the 
final decree in the suit of the predecessor of the. first appellant, 
dated the 12th February 1868, it was ordered that the decree 


(1) See Wilson's glossary. S. V. (2) (1870) 13 M. I. A, 467. 
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of the Lower Court, in so far as it dismissed the plaintiffs claim - ENE 
in regard to the accretions of mouzah Jotasai, be reversed, 1906. 
and it was declared that the ‘plaintiff had established her title Bani Hemanta 
to a 2 annas and 15 gundahs share of 18,180 odd bighas, which Kumari Debi 


: . : v. 
had been found to be that portion of the accretions which The Secretary of 
adjoined the parent estate, called mouzah Jotasai, as defined State for aes S 


in the map of the ard April 1867, prepared by the Amin du ut id 
(Makund Narain Chowdhry), and to a similar share of another ga A : 


; A ; : . : The Becretary of 
650 odd bigahs mentioned in the plaint, but not now in question. State for India in 
By the decree in the suit of the second appellant's father and Council, 
predecessor of the same date, after decreeing the reversal of the Lord Dacey. 


Lower Court's decree so far as it dismissed the plaintiffs claim 
in regard to the accretions of mouzahs Jotasai and Rajapur, it 
was declared that the plaintiff was entitled to recover a 17 
gundahs and two cowries share in the accretions to mouzah 
Jotasai shown on Narain Chowdhry’s map, and also to recover 
a five annas and five gundahs share in 8,940 odd bigahs found 
by the said Amin to be that portion of the accretion which 
adjoined the parent estate called mouzah Rajapur. And a 

. similar decree was made in the third suit. There were appeals 
to the Queen in Council. But one appeal was dismissed for 
want of prosecution, and the others were apparently with- 
drawn by consent, and they never came before this Board for 
argument or decision. Messrs. Watson & Co., were the only 
effective defendants to the suits of 1863. The proceedings in 
them and Narain Chowdhry’s map are not evidence against the 
Government, which was not, a party, except for the purpose of 
showing the nature of the claim made and what lands were 
recovered in them, and explaining the decrees made. For that 
purpose (which will be found to be important) the map may 
legitimately, and must necessarily, be used, and is in fact made 
part of both decrees. 

* The decrees of 1868, it will be observed, were not based 
on the identification of parts of Marichar Diar with lands 
comprised in pergunnah Luskurpur or the putni mehals, but 
on continuous accretion to certain mouzahs adjoining the chur. 
The case of Lopes v. Thakoor (1) had not then been decided, 
and the decision come to was in accordance with the construction 
then put by the Indian Courts on Regulation XI of 1825. It 
was then held that if the Government did not exercise its right 
to dispose of a chur while the channel remained unfordable, 
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the land formed by the recess of the river is an increment to the 
lands most contiguous to it, and the Government lost their title. 
That view of the law, however, was in the year 1870 overruled 
by a Full Bench of the Calcutta High Court in Audrunnissa 
Chowdhrati v. Prosunno Kumar Bose (1). The correctness of this 


- decision was not challenged before their Lordships, and the law 


as now settled by that case, and the case of Lopez v. Thakoor (2) 
appears to be correctly stated in the judgment of the Subordinate 
Judge in the present suits which were heard together. 

In the year 1869 the Government, disregarding the decrees 
of 1868, released from assessment 14,000 bighas, part of Marichar 
Diar, in favour of the owners of the adjoining permanently settled 
lands and made temporary settlements of the rest of the chur 
comprising the land recovered in the litigation of 1863 (so far as 
not included in the released land) with Messrs. Watson & Co. 
But it has been held by both Courts below in the present suits 
that the appellants or their predecessors in title were put into 
possession of the lands recovered by them and retained such 
possession until 1883 when they were ousted by the Government. 
A map was then prepared by Babu Bijoy Krishna, a Government, 
officer, showing the lands which the Government then claimed, 
and claim in these suits, as their as mehal. 

On the 28th March 1895 the second appellant commenced 
her present suit against the Government and Messrs. Watson & Co. 
And the suit of the first appellant was commenced on the 
following 1st of April. It has been decided in both suits that as 
regards the lands recovered by the decrees in the litigation of 
1863 the claims of the respective appellants were not barred by 
limitation, but as regards any lands which lay outside the previous 
decrees the claims of the appellants were barred. 

In the second appellant's suit, therefore, the issue is narrowed 
to the question whether any part of the area of “ Taraf Rajapur ” 
and " Taraf Jotasai"' is included in so much of what is claimed” by 
the Government as its khas mehal, as was recovered by the decree 
made in favour of her predecessor in title in 1868. The earliest 
and, indeed, the only authentic record in evidence of the area of 
“ Taraf Rajapur " and “ Taraf Jotasai” is to be found in the survey 
maps of 1850. It is made clear in the judgment of the Subor- 
dinate Judge (referring to Babu Bijoy Krishna's map of 1883-84) 
that what the appellants are claiming in this litigation does not 
include the lands comprised in the 14,000 bighas released by the 
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Government in 1869, and it was admitted in the High Court Ros 
that they did not claim such lands. In the map prepared by the 1908. 
Civil Court Amin in the first appellant's suit, and dated the 27th Rani Henani 


July 1897, the sites of Taraf Jotasai and Taraf Rajapur are Kumari Dobi 
delineated as laid down in the survey maps of 1850, and the ‘he Soocotary of 
boundaries of the released 14,000 bighas and of the land claimed Stato for ten 
by the Government as its khas mehal are drawn. And no and 
objection has been made to the accuracy of the map in these ou Syndari pon 
respects. The map in the first appellant's suit is rather more, rA 
clear than that made in the other suit, but the two maps substan- Counoil, 
tially agree. It appears on the face ‘of these maps that large T 
portions of Taraf Jotasai and Taraf Rajapur were cut off by the 
river which originally formed the northern boundary of Marichar 
Chur, and are in fact included in what are called Block Jotasai 
and Block Rajapur, meaning the lands recovered under the 
decrees of 1868 as accretions. Andit also clearly appears that 
those separated portions were comprised in the 14,000 bighas 
released to the adjoining owners, including the predecessor in 
title of the second appellant in 1869. The second appellant does 

— not and cannot claim anything outside Taraf Jotasai and Taraf 
Rajapur, and it is not proved that any land forming part of either 
'of these tarafs is included in the lands now in dispute. Her case 
therefore fails, and her appeal must be dismissed. 

The question’ on the first appellant’s appeal is a more 
difficult one. The question is whether she can show that the 
site of any part of the lands claimed by her is within the area of 
Block Jotasai included in the land claimed by Government as its 
khas mehal. Anything outside Block Jotasai is excluded by the 
decision of the Subordinate Judge as to limitation. In her plaint 
she alleges that she is the proprietor of a zemindari right in a 
2 annas 15 gundahs share of pergunnah Luskurpur, &c, of the 
Collectorate of zillah Rajshahye, and her said share has been 
éntered separately in the towzi and numbered I. 1. The counsel for 
the first respondent contended that the first appellant had there- 

` by confined her claim to land within the Rajshahye district, and 
it was stated that the land in question was in the Nuddea district. 
Their Lordships do not know whether any or what alterations 
have been made in the division between the two districts, which 
is purely a question of administration. They read the allegation 
inthe plaint as descriptive merely, and not restrictive. The 
point, it should be said, is not mentioned in the judgment of the 
Subordinate Judge or of the High Court. 
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The Subordinate Judge, on consideration of the whole 
evidence and the circumstances bearing on tHe point, was of 
opinion that the first appellant had very satisfactorily made out 
that the disputed lands are on the original site of the diluviated 
permanently settled estate pergunnah Luskurpur. The High 
Court was of opinion that she had failed to make out her case. 
No record of the permanent settlement of Luskurpore had been 
put in evidenee. The earliest documentary evidence is an extract 
from Reunell's survey map dated thé 7th July 1780, and there- 


fore nearly contemporary with the Decennial Settlement on which 


the Permanent Settlement was based. This map shows that the 
disputed land was then dry land, and that there were many 
villages to the north of what was then the river-bed. But 
beyond this general remark it does not appear to their Lordships 
to afford any safe inference either for or against the first appel- 
lant. Their Lordships are of opinion that the first appellant 


“has not identified any of the mehals named in schedule A to her 


plaint as being in' Block Jotasai. If Ramkrisnapur was on the 
site of the place of that name mentioned on the Amin's map of 
the 27th July 1897 as mouza Ramkrisnapur, it is comprised in 
the released 14,000 bighas. Otherwise the site of it is not 
identified. There was at one time, according to the oral evidence, 
a village called Sadasibpur which had “ gone into the Pudma." 
If it was on the same site as the Sadasibpur marked on the 
Amin’s map of the 6th June 1898, it was in Block Rajapur. 
One of the respondent’s witnesses stated that what was formerly 
Sadasibpur was at the place where Bahirmadi has formed, and 
confirms the statement of other witnesses that the second appel-, 
lant in 1880-81 had a Cutchery in Bahirmadi. That place also 
would, therefore, appear to be in Block Rajapur. The sites of 
Kadirpur and Manikpur are not identified with any part of the 
Marichar Chur. But their Lordships do not agree with the 
learned Judges in the High Court in regarding the failure of 
the first appellant to identify the sites of these villages as 
fatal to her case. The proceedings in the suit were conducted 
in the Court of the Subordinate Judge on the assumption 
that the real and substantial question between the parties is 
whether any part of Block Jotasai can be identified with land 
in pergunnah Luskurpur in which she is a co-sharer, and 
the argument before their Lordships proceeded on the same 
assumption. 

The other grounds upon which the learned Judges in the 
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High Court based their decision sufficiently appear from the 
following extract from their judgment :— 
"We may here add that it would not be enoughr to prove, 
even if it had been proved, that the disputed land is a re-formation 
- on the site of pergunah Luskurpur as it existed at the time of the 
Permanent Settlement, because pergunah Luskurpur was parti- 
tioned in 1839 (see Ex. 19 page 75 of the paper-book of Appeal 
No. 52) ; and different mouzahs or parts of mouzahs fell to the 
shares of the different co-sharers ; and the plaintiff in this suit " 
[meaning the second appellant's suit] “or rather her lessors, 
obtained certain shares of certain mouzahs only ; and accordingly 
the parties went to trial, not upon the broad issue, whether the 
disputed lands are re-formations on the original site of the 
pergunnah, but upon the narrower issue, whether they are re- 
formations on the original site of certain specified tarafs; and it 
lies upon the plaintiff to make out the affirmative of that issue." 
The latter part of this extract is quite true of the second 
appellant's suit, but it is not strictly accurate with respect to the 
first appellant's suit. The Government, in its written statement 
(paragraph 12), put in’ issue the question whether the lands 
claimed in the suit or any portion thereof are re-formations 
in situ of, or accretions to, "the plaintiffs permanently settled 
estate pergunnah Luskurpur,” ‘but did not traverse the allegation 
of her title to be a co-sharer of that estate, and did not mention 
the alleged partition. No issue was directed to the first appel- 
lants’s title, or to the partition. The Subordinate Judge 
expressly states in his judgment: "The plaintiffs, it is to be 
observed, claim the lands as re-formations zz situ of their dilu- 
viated and permanently settled estate pergunnah Luskurpur. 
That the plaintiffs are the separate owners of that estate in their 
alleged shares is not disputed in these suits." The documents 
referred to by the High Court as evidence of thealleged partition, 
unexplained, are of a meagre and inconclusive character. In 
particular, it is not shown, and it is most unlikely to be the fact, 
that any partition which was made extended to the area in 
question, which was then a diluviated waste, and to all appear- 
ance lost to the estate. Beyond quoting the above extract from 
the judgment of the High Court as part of a larger quotation the 
respondent makes no mention in his case of the alleged partition, 
and no argument was addressed by the learned counsel for the 
respondent to the Board on the subject. Their Lordships are 
sc aewhat embarrassed by the mode in which the case has been 
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presented to them, but they think that on the materials before 
them, they ought to treat the first appellant as having a prima . 
facie title as co-sharer in every part of the permanently settled 
estate of Luskurpur which is not shown to have been alienated, 
and that they ought not to attach any weight to a suggestion not 
made in the Court of the Subordinate Judge, where it- might 
have been explained and met by, evidence, or supported by 
argument before their Lordships, and also that they ought to 
follow the course taken by the Subordinate Judge and decide the 
larger question. 

Some difficulty and obscurity has, perhaps, arisen from the 
two cases having been kept united for the purpose both of argu- 
ment and of judgment. The issues are not the same, and their 
Lordships cannot agree with the High Court that the considera- 
tions applicable to the case of the second appellant apply mutatis’ 
mutandis to that of the first appellant. 

The evidence in favour of the first appellant's case is chiefly 
documentary. The earliest document is a proceeding of the 
Court of the Deputy Collector of Rajshahye, dated the rath 
August 1837. It contains the record of an. investigation 
made by the Deputy Collector in pursuance of a petition of 
the zemindars of pergunnah Bhobanund Diar stating that their 
estate, which at the date of the Decennial Settlement was on~the 
north side of the river, had been diluviated. It thereby appears 
from the statement of witnesses that the northern boundary of 
Bhobanund Diar consisted of certain mouzahs (named) appertain- 
ing to Luskurpur, and the Deputy Collector reported that 
Bhobanund Diar began to be diluviated in 1202 or 1203 (corres- 
ponding to A.D., 1795-96), and was completely diluviated within 
the years 1238-39 (or A.D., 1831-32) and that he could find no 
trace of Bhobanund Diar on the northern bank of the river in’ 
that district, and it appeared that some of the mouzahs on the 
north-west of the Diar had also been diluviated. The zemindari 
Bhobanund Diar must not be confused with the mouza of the 
same name which is in the south-east corner of Taraf Jotasai. 

It appears to their Lordships to be a fair inference from the 
document of the r2th August 1837 that no material alteration 
took place in the position of the northern boundary of the river 
as shown in Rennell’s Map until the year 1795, or six years after 
the date of the Permanent Settlement, and that at that date there 
was a zemindari estate called Bhobanund Diar situate on the then 
northern bank of the river which was its southern boundary 
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and having for its northern boundary the pergunnah Luskurpur 
which was conterminous with it, and thatin the course ofthe 
36 years from 1795 to 1831 the river had moved northwards, so 
that in the year 1837 the whole of Bhobanund Diar and some 
mouzahs in the adjoining pergunnah Luskurpur had been 
diluviated. . 

It does not appear to their Lordships that the Rubokari of 
the Collector of Nuddia, dated the 6th September 1839, affords 
them any assistance in deciding any question in this appeal It 
contains proposals for the settlement of a.large chur which had 
been formed on what was then the southern bank of the river 
and is referred to as chur Bhobanund Diar. The predecessors in 
title of the first appellant (it seems) were formerly co-sharers of 
Bhobanund Diar as well as Luskurpur. But it appears from an 


official communication from the Collector of Rajshahye to 


Maharani Sarat Sundari Debi, the predecessor in title of the first 
appellant, and dated the 14th September 1878, that at the 
permanent settlement an arrangement had been made by which 
the share of her predecessors in Bhobanünd Diar was incorporated 
with, and included in, the same settlement as Luskurpur. 


In the minute of the Lieutenant-Governor, dated the 6th . 


April 1883, recording the Resolution of the Government to take 


Marichar Diar into the direct management of the revenue- 7 


authorities, it is stated that careful inquiries which had then been 
completed had failed to discover proof that any part of Marichar 
Diar was are-formation of Bhohanund Diar, and on that ground 


-the Lieutenant-Governor rejected the claim of the Chowdhrys to 


any part of Marichar Diar. . 

The case for the first appellant, therefore, may be thus stated. 
She has a prima facie right to a 2 annas 15 gundahs share in the 
permanently settled estate Luskurpur which has not been dis- 
placed or rebutted by evidence, though of suggestion there is 
plenty. No part of Marichar Chur is a re-formation of the 
zemindari estate called Bhobanund Diar,and there is no proof of 
any other zemindari intervening between what is undoubtedly 
Luskurpur on the north and that part of Luskurpur which at the 
date of the permanent settlement abutted on, and was the 


. northern boundary of Bhobanund Diar. The inference is irresis- 


tible that the lands comprised in Block Jotasai lying between 
Jotasai on the north and the southern boundary of the chur are 
re-formation £z situ of lands which before diluviatlon were 
comprised in pergunnah Luskurpur. ` i 
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This conclusion is confirmed by the Thak map of 2aist 
January 1868, on the basis of which the first settlement of the 
chur was made in 1869. Marichar Diar, said to contain 860 
houses and an estimated population of 41260 residents is there 
described as being in pergunnah Luskurpur. It is unfortunate 
that no claim, founded on the first appellant’s real title to be a 
co-sharer in the chur as a re-formation of her permanently 
settled estate, was presented to, or considered by, either Mr. 
Grimley, who made the settlement óf 1869, or the Lieutenant- 
Governor in 1883. The former declined to pay regard to the 
decree of 1868, which wasthen under appeal to the Queen in 
Council and had not been executed, and as he had no other claim 
by the appellant's predecessors in title before him he made the 
settlement with Messrs. Watson & Co., who were in possession 
of the land without payment of rent to any superior. The claim 
made in 1883 was also founded exclusively on the decree of 1868, 
and the Lieutenant-Governor was able to say that the Govern- 
ment was not a party to the suit in which the decree was made 
and was not bound by it, and that the decree having been made 
in accordance with a view of the law which had since been 


. decided to be wrong, he was entitled to disregard it. 


The oral evidence was chiefly directed to the issue of limita- 
tion and to the question whether the appellants were placed in 


` possession in execution of their decrees, and had been ousted by 


the Government. But some aged witnesses were called by the 
respondents and cross-examined on behalf of the appellants. 
Their evidence, whether strictly admissible or not, was not 
unfavourable to the first appellant. For example, a witness aged 
78 stated that before the formation of the chur “there were 
villages all over the place,” and he heard that these villages 
appertained to pergunnah Luskurpore. This was about as much 
as you could expect from one who was only a lad at the time he 
was speaking of. But it is of doubtful admissibility, and their 
Lordships do not rely upon it. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal of the appellant Sri Sundari Debi be dismissed, 
and that the appeal of the appellant Rani Hemanta Kumari Debi 
be allowed, and that the decree of the High Court, dated the 


_ 30th May 1901, so far it relates to appeal No. 64 of 1899 therein 


mentioned be reversed, and the decree of the Subordinate Judge 
of zillah .Nuddea, dated the 15th October 1898 in Original Suit 


.No. 72 of 1895 be restored, and that the respondent the Secretary 


t 


í 
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of State for India do pay to the appellant Rani Hemanta Kumari 
Debi the costs of her appeal to the High Court. The appellant 
Sri Sundari Debi will pay the costs of her present appeal, and the 


Secretary „of State for India will pay to the appellant Rani’ 


Hemanta Kumari Debi her costs of her present appeal. If the 
counsel for the appellants who appeared together, and counsel 
for the Secretary of State agree, there may be no costs of these 
appeals as between them. But the appellant’ Sri Sundari Debi 
will, in any event, pay the-costs of the respondents Messrs. 
Robert Watson & Co. 
. Hemanta Kumari’s appeal allowed ; 
Sri Sundari's appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Mitra and Mr. Justice Holmwood.. 
JOSEPH ISAAC JOSEPH HYAM 


v. 

THE CALCUTTA CORPORATION.* 

Calcutta Munisipal Aot III (B. C.) of 1899, Sec. 449,—Sohedule XVII, Rule 
17.—2Donwlition of buildings outside sanctioned plan and ewisting for a 
long time, illegal. 

What a Magistrate is empowered to direct to be demolished under section 

449 of the Calcutta Municipal Act, is work which forms part of the plan 

sanctioned, and which contravenes some provision of the Act or of the bye-laws 

in force with reference to the erection of buildings, and not buildings outside 
such sanctioned plan and existing for a long time, 

The facts appear sufficiently from the judgment. 

Mr. Casperss and Babu Provas Chandra Mitter for the 

^ Petitioner. i 
Mr. B. C. Mitter and Mr. G. Sircar (for Babu Dwarka Nath 

Ckakravarti) and Babu Peary Mohun Banerji for the Opposite 

Party. 

Tho judgment of the Court was delivered by 
Mitra J.—Thbis is a Rule calling upon the Municipal Magis- 
trate of Calcutta to show cause why his order, dated the 23rd 

February 1906, directing the demolition of the existing godown 

belonging to the petitioner within two months from the date of 

the order, should not be set aside. 
There are'a number of grounds taken in the petition presen- 
ted to this Court, but it is not necessary for us to deal with them 


* Criminal Revision Case No, 210 of 1906 against the order of Babu P, N. 
Mukerji, Municipal Magistrate of Calcutta, dated the 28rd February 19086, 
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except the fourth ground, namely, that the order of.demolition 
is not warranted by the provisions of section 449 of Act III (B. C) 
of 1899. 

The godown which the petitioner igs been directed to demo- 
lish by the order of the 23rd February has been in existence 
admittedly for a long time. It is not covered by the plan which 
was sanctioned by the Corporation in the year 1902. Section 449(1) 
directs that on the application by the General Committee of 
the Corporation, the Magistrate may make an order directing 
that the work done or so much of the work as has been unlaw- 
fully executed, be demolished by the owner of the building, or 
altered by him to the satisfaction of the Committee as the case 
may require, or direct that the work done, or so much of it as 
has beeen unlawfully done, be demolished or altered by the 
Chairman at the expense of the owner of the building. * 

The work, according to the Act, must be done in accordance 
with the plan sanctioned and according to the bye-laws in force 
with reference to the erection of buildings, and the demolition 
that may be directed under section 449 of the Act, must have 
reference to such work and not buildings outside the sanctioned 
plan and existing for along time. In the present case the godown 
which has been directed to be demolished was never a part of 
the plan sanctioned by the Corporation. It was, as we have 
said, in existence for very many years. The building, no doubt 
according to the finding of the Magistrate, was erected in 
contravention of the plan sanctioned by the Corporation, in as 
much as it did not leave a space open as required by Rule 17 
of schedule XVII of the bye-laws, if that Rule applies to 
the present case. But authority is not given by section 449 of 
the Act to the Magistrate to direct the demolition of the 
whole or a part of a building which has been in existence for years 
and was in existence before the sanction was given. The section 
refers only to buildings erected in contravention of the plan 
submitted and sanctioned by the Corporation. 

We, therefore, set aside the order of the Magistrate, it belhg 
open to the Corporation to proceed, if they are so advised, in any 
other form. 

We express no opinion on any of the other points argued 
before us. 


M. N. M. . Rule made absolute. 


Vor. IIL] HIGH COURT. 
Before Mr. Justice Getdt and Mr. Justice Mookersee. 


KARIMUDDI FAKIR AND ANOTHER 
v. 


NAIMUDDI KAVIRAJ AND ANOTHER.* 


Criminal Procedure Code- (Act V of 1898), Secs. 145, 617, 520— Cancellation 
of proceedings under Sec. 145, Criminal Procedure Oode—order allowing 
one party to reap the crops, illegal. 

When a Magistrate cancels proceedings under section 145, Criminal 
Procedure Code, on the ground that there is no likelihood of a breach of the 
pence, he bas no jurisdiction to allow one of the parties to reap the crops to 
the exclusion of the other. 

Such an order, if passed under section 517, Criminal Procedure Code, is 
fit to be sct aside under section 520, Criminal Procedure Code. 

Application by the Second party in a proceeding under 
section 145, Criminal Procedure Code for setting aside an order 
passed by the District Magistrate of Faridpur, cancelling the 
proceedings and directing the attachment to be withdrawn and 
allowing the First party to reap the crops. 


On the report of the Head constable of Shibchar Police 
Station, the Sub-divisional Officer of Madaripur drew up proceed- 
ings under section 145, Criminal Procedure Code, between the khas 
mehal tenants as the First Party and the petitioners as the 
Second Party. The First party thereupon applied to the District 
Magistrate of Faridpur for cancelling the proceedings. The 
District Magistrate in his capacity as Collector called for a report 
from the khas mehal Deputy Collector and on receiving such 
report passed the following order :—" Proceedings cancelled as 
the lands are khas mehal and there is no likelihood of any breach 
of the peace. The First party to reap the crops and the attach- 
ment is withdrawn." 


. The Second Party thereupon moved the High Court and 
obtained a Rule to shew cause why the latter portion of the said 
order should not be set aside. 


Mr. S. P. Sinha and Babu Surendra Nath Guha for the 
Petitioners. 


Babu Upendra Lal Roy for the Opposite Party. 


* Criminal Revision Case No. 965 of 1904 against the order of the District 
Magistrate of Faridpur, dated the 12th July 1904, cancelling the«proceedings 
under section 145, Criminal Procedure Code instituted by Babu U. C. Ben, 
Deputy Magistrate of Madaripur. 
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Their Lordships’ judgment was delivered by 


Geidt J.—It appears that proceedings were drawn under 
section 145, Code of Criminal Procedure,‘on the ground that there 
was a dispute relating to land likely to cause a breach of the 
peace. Subsequently on a report made by the Deputy Magis- 
trate, the District Magistrate passed this order :— Proceedings l 
cancelled as the lands are khas Mehal and there is no likelihood 
of any breach of the peace. The First party to reap the crops 
and the attachment is withdrawn.” 

Now, it appeers to us that if there was no likelihood of a 
breach of the peace, the Magistrate should have cancelled the 
proceedings without making any order at.all as to the reaping 
of the corps. If his order is to be regarded as under section 145, 
it is clearly without any jurisdiction in the absence of any 
likelihood of a breach of the peace; but the learned pleader 
who appears for the Opposite party contends that the order, the 
first party is to reap the crops, is an order made not under 
section 145 but section 517. If that be so, we have jurisdiction 
to interfere under seetion 520 of the same Code and we think, 
for the reasons we have already given, that if the Magistrate 
found that there was no likelihood of a breach of the peace, he 
should have abstained from making any order which virtually 
gave possession of the subject-matter of what had been in 
dispute, to one party or the other. 

We, therefore, direct that the part of his order directing 
that the First party should reap the crops, be cancelled. If the 
Magistrate finds that any dispute likely to cause a breach of the 
peace still exists, it is competent to him to take proceedings 
under the Code, to prevent such breach of the peace. 


M. N. M. i Rule made absolute. 


Vor. III.] HIGH COURT. 


Before Mr. Justice Geidt and Mr. Fustice Mookerzee. 
SURESH CHANDRA BASU AND ANOTHER 


v 


THE EMPEROR.* 


Criminal Procedure Code, (Act V of 1898 ), Seo. 122—Refusal to accept sureties 
upon invalid and unreasonable grounds—Acting on a policeveport and 
not on enquiry by the Magistrate himself, improper. 


Where a Magistrate refused to accept sureties tendered by a person bound 
down under section 110, Criminal Procedure Code, upon the following grounds, 
(i) that three out of four sureties are not restdents of the village where the 
defendants live, (li) that none of them have sufficient movable property, 
(iii) that all of them are reported to bo of bad character and (iv) that three of 
them are relations of a person. who was suspected of receiving stolen property. 

Heid, that the first, second and fourth grounds are not sufficient ; that the third 
ground may be sufficient, but the Magistrate in determining that question cannot 
act on a report submitted by the police, but must hold an enquiry in respect thereto, 


The facts of the case appear sufficiently from the judgment. 

Mr. P. M. Guka for the Petitioner. 

Their Lordships’ judgment was delivered by 

Mookerjee J.—1t appears that on the issue of the Rule, the 
Magistrate has rejected the offers of the persons who tendered 
themselves as sureties, on four grounds; first, that three out of 

. four sureties are not residents of the village where the defendants 
live ; second, that none of them have sufficient movable property, 
third, that all of them are reported to be of bad character and 
fourth, that three of them are related to one Chundra Nath Sen 

„who was suspected of receiving property stolen by the defendants. 

In our opinion, the first, second and fourth of these grounds 
are not sufficient for rejecting the persons who tendered them- 
selves as sureties. No doubt, the third ground would be sufficient, 

: but the Magistrate has acted on a report submitted by the Police 
and not on an enquiry held by himself. 

We direct, therefere, that the Magistrate do hold an 
enqury in respect of the sureties and that unless he finds them to 
be*of bad character, he accept them as sureties for the persons 
who have been ordered to be bound over. 

As regards the first ground taken by the Magistrate, it appears 
from the report that the men are of position and that they reside 
within a reasonable distance of the persons ordered to be bound 
over. 


M. Ñ. M. i . Rule made absolute, 


* Oriminal Revision Oase No. 1106 of 1904 against the order of the District 
Magistrate of Jessore, dated the 12th August 1904, affirming that of the Sub- 
divisional Magistrate of Magura, dated the 4th August 1904. 
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APPELLATE CIVIL. 


Before Sir Francis William Maclean K.C.L.E., Chief Justice 
and Mr. Fustice Mookerjee. 


EMAM ALI AND OTHERS 
v. 


BAIJ NATH RAM SAHU AND orHBERS.* 


Limitation Aot (XV of 1877), Secs, 19, 22—Acknowledgment of liability, 
what is legal or sufficient —Oicil. Procedure Cudo (Act XIV of 1882) 
Seo. 32—Addition of party by Court on information or nutios— Limitation y 
— Owners of equity of redemption in mortgaged properties, rights of —Pro- 
perties mortgaged, liability of—Aorigages, if can releuse portion of his 
security in the mortgaged properties—Release, how offected—Attestation, 
mere, effect of. 


An admission contemplated by section 19 of the Limitation Act is an 
admission of liability made to the plaintiff or to a person through whom the 
plaintiff claims, 


Mylapore v. Yeo Kay (1) followed. 


Explanation (1) to section 19 of the Limitation Act implies that an 
acknowledgment to be operative must be addressed to some person. 


Mahalakshmi Bai v, Firm of Nageshwar (2) reforred to. 
Sukhamoni v. Ishan Chunder (3), Mudhusudun v. Brajanath (4) explained 
&nd referred to, 


A Court in joining parties under section 82 of the Code of Civil Procedure 
is untrammelled by any question of limitation in respect of an application 
for such joinder ; but the joinder cannot be made in disregard of any question 
of limitation in rcspect of the guit itself as affected by such joinder. 


Guruvoyya v. Dattatraya (5), Qriental Bank v. Charriol (0) referred to 
and followed. 


Grish Chunder v. Dwarka Nath (7) and Fakera Pasban v. Bibi Azimun- 
aissa (8) distinguished and disapproved. 


* Appeal from Appellate Decree No. 1025 of 1904, against a decree of W. H,. ' 
Vincent, Esq. District Judge of Bhagulpore, dated the 9th February 1904, 
&ffürming-that of Babu Suresh Chandra Ghose, Subordinate Judge of. Bhagal- 
pore, dated the 81st August 1903. 


(1) (1887) L. B. 141. A. 108; I. L. R. 14 Calo, 801. 
(2) (1885) I. L. R. 16 Bom, 71. 
(8) (1808) L. R. 25 I. A. 95; I. L. R. 25 Cale, 844. 
(4) (1871) 6 B. L. R. 299. (8) (1888) I. L. R. 12 Calc, 642, 
(5) (1903) I. L. R.28 Bom. 11 (20). — (7) (1807) I. L. R. 24 Calo. 640. 
(8) (1899) I, L, B. 27 Calo, 540. 


t 


Vou. ÍIL] > HIGH COURT. 


In a ease where all the properties comprised in a mortgage are linble for 
the satisfaction of the debt and different persons have become interested in 
different fragments of the equity of redemption, the properties continue to 
be so liable ; and all that the.owwer of any portion of the equity of redemp- 
tion is legitimately entitled to ask is that not more than a rateable part of the 
mortgage debt should be thrown upon the property in his hands. 


Hari Kissen y Veliat JTossein (1), Surjiram v. Barhamdeo (2) referred to. 
Ramsebuk v. Ramlall (3), Ramdoyal v. J'unmejoy (4) distinguished, 


Although a release may be effected by parol, if it is in writing, it ought to 
be registered nnder section 17 of the Registration Act, where the amount of 
the claim to interest in immovable property which is extingnished by the 
relense is of the value of one hundred rnpees or upwards. 

Mere attestation of a deed does not necessarily import an assent to all the 
recitals contained therein. 

A mortgagee cannot release from his claim a portion of the properties 
comprised in his security 80 as to prejudice the rights of others who might 
have already acquired an interest in the unreleased portion. 


Jui Gobind v. Jasram (6), Bheo Prosad v. Behari Lal (6) disapproved. 
Appeal by the Defendants. 

Suit to enforce a mortgage security. 

The facts of the case appear fully from the judgment. 


Moulvies Serajul Islam and Mahomed Mustafa Khan for the 
Appellants. ; 


Babus Umakali Mukeree and Makhan Lal for the 
Repondents. 
C. A. V. 


The judgment of the Court was delivered by 


Mookerjee J.—The facts which have given rise to the litiga- 
tion, out of which this appeal arises, so far as+it is necessary to 
state them for the disposal of the question of law raised before us, 
liein a narrow compass and are practically undisputed. The 
plaintiffs seek to enforce a mortgage security executed in favour 
of the first plaintiff and his father by the first defendant, on the 
sth September 1882. The date fixed for repayment in the bond 
was the sth March 1883. Various payments appear to have 
been made from time to time and it is proved that the last of 
these payments was made on the 16th January 1891. The 
present suit was commenced on the 17th December 1902 and 
the mortgagee joined as defendants not only the mortgagor but 


(1) (1903) I-L R. 80 Cale, 755. (4) (1887) I L. R. 14 Cale, 791. 
(2) (1905) 2 0, L. J. 202, (5) (1898) All. W. N. 190. . 
(8) (1881) I. L. R. 6 Cale. 816. — - (8) (1902) I. L E. 25 All, 79. 
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also eight other persons who had subsequent to the date of the 
mortgage acquired an interest in the equity of redemption, 
either as purchasers or as puisne mortgagees. It is necessary 
to state that the mortgage comprised 8 properties, out of which, 
property No. 2 had passed into the hands of one Emam Ali, 
Nos,1, 3, 4 and 5 into the hands of the eighth defendant Tiluck- 
dhary, and No. 8, into the hands of the fifth defendant 
Abdul Rahim. Emam Ali was not one of the original defen- 
dants to the suit, by reason of which an objection was taken by 
one of the other defendants that all the necessary parties were 
not before the Court as required by section 85 of the Transfer 
of Property Act. The plaintiffs thereupon applied to the Court 
and on the 8th May 1903, Emam Ali was ordered to be added 
asa defendant. The claim was resisted on various grounds out 
of which it is sufficient to specify three, namely, firs‘, that the 
suit was barred by limitation as against the added defendant 
Emam Ali; secondly, that as the mortgage debt was indivisible, 
the suit was barred in its entirety ; and fhrrdly, that if the 
claim was not barred either in whole or in part, the mortgagees 
were incompetent to proceed against the properties purchased 
by Tiluckdhary, as they had been validly released, from the 
claim under the mortgage. The Courts below have .concurrently 
held that the suit is not barred by limitation. But while the 
learned Subordinate Judge held that the properties in the hands 
of Tiluckdary had not been validly released, the learned District 
Judge held that those properties were not liable to satisfy any 
portion of the mortgage debt. The defendants have appealed 


' to. this Court and on their behalf, the decision of the Court below 
_has been challenged on three grounds, namely, frs? that the 


suit is barred by limitation as against Emam Ali; secondly, that 
if the suit is dismissed as against Emam Ali as barred by limita- 
tion, it is not maintainable as against the other defendants, and 
thirdly, that the properties in the hands of Tiluckdhary are still 
liable for the mortgage debt. 

In support of the first point taken on behalf of the appellants 
it is argued that under section 22 of the Indian Limitation Act, 
the suit as regards Emam Ali, must be deemed to have been 


“instituted on the 8th May 1903, when he was made a party, and 
‘ds this was more than 12 years, after the date of the last payment 


[section 20 and Art. 132 of the Limitation Aet] the suit is 
clearly barred by limitation. In answer to this contention, it 
is argued ‘on behalf of the plaintiffs respondents, first that ‘as 


Vou. IIT.] - HIGH COURT. 


there was a valid acknowledgment of the debt, by the mortgagor 
on the 21st October 1891, the suit is within time under section 
19 of the Limitation Act, and secondly, that inasmuch as the 
added defendant. was made a party by the Court, no question 
of limitation arises. As regards the frs¢ branch of this conten- 
tion, it appears, that in the conveyance which the mortgagor 
executed to Tiluckdhary on the 21st October 1891, in respect 
of five out of the eight properties comprised in the mortgage 
security, the following statement is to be found : 

“Tt is necessary for and incumbent upon me, the declarant 
to pay the money due to Baijnath Ram and Jagannath Ram 
under the bond dated, the sth September 1882, and whereas 

, without making a sale of the property, I have no other means 
of paying the said amount, I have absolutely sold (here is given 
a description of the property) to Tiluckdhary Lal for Rs. 1,400 
and having received the aforesaid consideration money from the 
vendee, paid off the dues of the Mahajans and got such of the 
properties as were mortgaged in their bond released by thém 
from the liabilities of the said bond." 

The question therefore arises whether there is an acknow- 
‘ledgment by the mortgagor as required by section 19 of the 
Limitation Act, so as to give the mortgagees a new period of 


limitation computed, from the time when the acknowledgment ` 


was signed. It is argued on behalf of the appellants that there 
was no valid acknowledgment, because there was no admission 
of liability to the mortgagees, nor was it communicated or 
~addressed to them. In our opinion this contention is well 
founded and is supported by the decision of the Judicial 
Committee in Mylapore v. Yeo Kay (1). In this case Sir Barnes 
Peacock in delivering the judgment of their Lordships, observed 
as follows with regard to an admission contained in a conveyance 
which was relied upon as an acknowledgment within the 
meaning of section 19 of the Limitation Act : 

“Tt is contended that in that conveyance Mr. B admitted 
that he was liable in respect of the property. The only admis- 
sion is that he was acting as agent for one of the executors in 
selling the estate. He-was selling the estate for the purpose 
of getting paid out of the proceeds of the sale. He does not 
admit that he was liable to be turned out of possession, or that 
any one had a right of possession as against him, nor does he 
make any admission at all to the plaintiff or to any .one" through 

(1) (1887) L. Rg14 L. A, 168; I, L. E. 14 Cale, 801. 
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whom he claims. Under these circumstances, the clause does 
not apply.” 

It is clear that this is an authority for the proposition that 
an admission contemplated by section 19 is an admission of 
liability made to the plaintiff or to a person through whom the 
plaintiff claims. The learned vakil for the respondents suggested 
that their Lordships of the Judicial Committee overlooked the 
provisions of Explanation (1) to section 19 which lays down that 
an acknowledgment may be sufficient though it is addressed’ to 
a person other than the person entitled to the property or right. 
We do not think that there is any foündation for this suggestion l 
as three of the Members of the Judicial Committee (Lord 
Hobhouse, Sir Barnes Peacock and Sir Richard Couch) who 
heard this case were judges of considerable experience of Indian 
Courts and quite familiar with the provisions of Indian Codes. 
Apart from this circumstance, however, it is clear that the 
Explanation relied upon is of no assistance to the respondents. 
It does not say that an acknowledgment addressed to a person 
other than the person entitled to the property or right skall be 
sufficient , it only provides thatit may be sufficient. On the other 
hand, the Explanation appears to imply that an acknowledgment 


' to be operative must be addressed to some person ; see Makalak- 


Shmibai v. Firm of Nageshwar, (1). where Sir Charles Sargent 
observed that Explanation (1) to section 19 shows that the 
acknowledgment is contemplated as ‘addressed’ to the creditor, 
and that it would not be sufficient unless communicated to the 
creditor or to some one on his behalf. This view is not incon- 


, sistent with the decision of the Judicial Committee in Sukhanont 


v. ZJshan Chunder (2) and the earlier decision of this Court in 
Madhu Sudan v. Brajanath (3). In the first of these cases the 
acknowledgment which was held to be operative was contained 
in a petition presented to Court by the creditor and the debtor 
jointly ; in the second case, the acknoweldgment which was 
held to be valid was contained in a conveyance jointly executed 
by the creditor and the debtor ; so that in each case the admission 
was, if not addressed, communicated to the creditor. We may 
add that the Explanation was added for the first time in the 
Act of 1871 and merely gave effect to what had been understood 
to be the law under the Act of 1859, under which it had been 


(1) (1885) I. L. B. 10 Bom. 71. — (2) (1898) L.R. 25 L.A, 95 ; LLB. 95 Cal. 
(8) (1871) 6 B. L, R. 299, SEE 


Vor. IIT.) HIGH COURT. 


held [Dur Gopal v. Kasheeram (1) and Nyamudin v. Muhammad 
Ali, (2)] that an acknowledgment of a debt might be sufficient 
though not addressed to the person entitled to sue. The view 
we take is based upon a construction of section 19 and of the 
Explanation attached to it, as interpreted by the Judicial Com- 
mittee in the case of Mylapore v. Yeo Kay, (3) substantially the 
same result would follow under the English law where it appears 
to be settled that an acknowledgment to a stranger is inoperative 
under Stat. 21 Jac. 1, c. 16 [Stamford & Co. v. Smith (4) 
Rogers v. Quinn, (s)], although under Stat. 3 & 4 Will 4, c. 
` 42, section 5, it has been held that an admission of a bond debt 
contained in the answer of the executors of the obligor in a 
suit'to which the obligee is not a party was sufficient to take 
the case out of the operation of the Statute [Moodie v. 
Bannister (6)] We find it impossible to hold therefore that 
the recital in the conveyance of 1891 which was not addressed 
to any person, was never communicated to the creditors or 
any body on their behalf,and was not even relied upon by 
. them in the Court of first instance, as an acknowledgment 
sufficient to take the case out of the Statute, should be treated 
as an acknowledgment within the meaning of section I9. 

The second branch of the contention of the respondents is 
thatas the Court acting on information brought to its notice 
added as defendant a party whose presence was necessary for the 
disposal of the suit, no question of limitation arises. In support 
of this position reliance is placed upon the cases of Grish Chunder 
v. Dwarka Nath (7), and Fa&ra Pasban v. Bibi Asimunnissa (8). 
In our opinion the cases relied upon are distinguishable, because 
the Court did not make the added defendant a party to the suit 
upon its own motion, but upon an application made by the 
plaintiff. We desire to add, however, that we are not prepared 
toeaccept the rule laid down in Grish Chunder v. Dwarka Nath 
(7) and Za£era v. Bibi Asimunnissa (8) which with all respect 
for the learned Judges who decided those cases, appears to us to 
be based upon a misapprehension of the decision of this Court in 
Oriental Bank v. Charriol (9) and. if it were necessary for the 
purposes of the present case, we would have referred the matter 
to a Full Bench. We agree entirely in the observations of the 


(1) (1865) 3 W. R. 3. (2) (1869) 4 Mad. H. C. R. 385. 
(8) (1887) L. R. 14 I. A. 168; I. L. R, 14:Calc. 801. . 
(4) (1892) 1 Q. B 765, (7) (1897y 1, L. E, 24 Calc. 640. 
(5) (1889) 26 L. R. T. 186. . (8) dien T. L. R. 97 Cale, 540. 
(6) (1859) 4 Drew 482^. ` (9) (1886) I. L. R. 12 Calo, 642. 
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learned Judges of the Bombay High Court in Guruvayya v. 
Dattatraya (1), where Jenkins C. J. pointed out that the prin- 
ciple affirmed in the case of Oriental Bank v. Charriol (2) is that 
a Court in joining parties under section 32 of the Civil Procedure 
Code is untrammelled by any question of limitation in respect of 
an application for such joinder, not that the joinder, can be made- 
in disregard of any question of limitation in respect of the suit 
itself as affected by such joinder. It would be a startling result if 
the Court could of its own motion add a party defendant to 
asuit and thus deprive hinr of the benefit of the Statute of 
Limitation, the provisions of which are expressly saved by the 
penultimate paragraph of section 32 of the Civil Procedure Code. 
We must hold accordingly that so far asthe added defendant 
Emam Ali is concerned the suit is barred by limitation. 

The second ground urged on behalf of the appellants is that 
if the suit is barred by limitation as against Emam Ali, it must 
fail in its entirety as the mortgage debt is joint and indivisible. 
We are unable to accept this contention as well founded. The 
present case is clearly distinguishable from the class of cases of 
which Ramsebuk v. Ramiall (3), and Ramdoyaly. Junmenjoy (4) 
may be taken as the type, where the Court felt itself compelled 
to dismiss an entire claim on the ground that a person in whose 
absence no relief could possibly be given to the plaintiff had 
been joined as a plaintiff or a defendant after the expiry of the 
period of limitation prescribed for the suit. In the case before 
us, all the properties comprised in the mortgage are liable for the 
satisfaction of the debt and after different persons have become 
interested in different fragments of the equity of redemption, the 
properties continue to be so liable; and all that the owner of dhy 
portion of the equity of redemption is legitimately entitled to ask 
is that not more than a rateable part of the mortgage debt should 
be thrown upon the property in his hands. This is manifestly 
just and the mortgagees cannot Claim to throw. the entire burden 
upon a portion of the mortgaged premises because by reason of 
their own laches, they have lost their remedy as against the 


.remainder. This principle has-been recognized by this Court in 


1 
| 
i 
' 


the cases of Hari Kissen v. Vehat Hossein (5), and Surjtram v. 


Barhamdeo (6). We must consequently hold that the plaintiffs 
ought to succeed in respect of a proportionate part ‘of their claim. 


(1) (1908) I. L. B. 28 Bom. 11 (20). (4) (1887) I. L. B. 14 Calo. 791. 
(2) (1886 T. L. R. 19 Cale. 642. (5) 1808) I. L B. E Cale. 755. 
(3) nes L. R, 6 Cale, 815. (6) (1905) 2 C, L. J..202 
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The third ground taken on behalf of the appellants raises cryin. 
the question’ of the validity of the release set up by Tiluckdhary 1906. 
_ in respect'of the properties purchased by him in 1891. It is unn 
proved that on the 16th January 189], the mortgagor borrowed ou^ 
Baij Nath Ram 


Rs. 1,400 from Tilukdhary and paid the sum to the mortgagees. Sahu, 
On the Tith June 1890, the mortgagees wrote to Tiluckdhary Mookerjec J. 
agreeing to release five of the mortgaged properties from their em 
claim. On the 21st October 1891, the mortgagor conveyed these 
properties to Tiluckdhary and the deed of sale recited that the 
properties conveyed had been released from the liability under 
the bond. One of the mortgagees -attésted this conveyance. 
It is obvious that the release was inoperative in law, because 
although a release may be effected by parol, if it is in writing 
as it purports to be in the case, it ought to be registered under 
section 17 of the Registration Act, where the amount of the 
claim to interest in immoveable property which is extinguished 
by the release is of the value of one hundred rupees or upwards. 
Safdar Ali Khan v. Lachman Das (1), Basawa v. Kalkapa (2). . 
Bhyrub v. Kalee Chunder (3), and Nand Lalw. Gurdttta (4). It 
was suggested by the learned vakil for the respondents as was 
- . "Suggested in the Court below that as one of the mortgagees 
attested the conveyance to Tiluckdhary, he is estopped from 
setting up the invalidity of the release. It is well settled 
however that mere attestation of a deed does not necessarily 
import au assent to all thy recitals contained therein. [Chander 
Dutt v. Bhagwat Narai (s)], and no foundation was laid in the 
Court of first instance | pon which any question of estoppel 
could be decided. But} ven if the mortgagees were estopped 
by their conduct from questioning the validity of the alleged 
release, they could not ‘affect the rights of persons interested 
in the equity of redemption without their consent. It appears 





to be clear that a mortgagee cannot release from his claim a 
portion of the properties comprised in his security so as to 
prejudice the rights of others who might have already acquired 
x an interest inthe unreleased portion. As pointed out by this 
Court, in the cases of Susyzram v. Barhamdeo (6), and Suriram 
v. Barhamdeo (7), it is not open to a mortgagee to throw the 
bürden of the entire debt upon a portion only of the mortgaged 
‘property and release the remainder. We are not prepared to 


(1) (1879) I. I R. 2 AJl. 554. (4) (1902) 3 Puni. L. R. 615. 

(2) (1877) 1. L. R. 2 Bom. 489. (5) (1898) 3 C. W. N. 207. 

(3) (1871) 16 W. R. 56. ; (6) (1908) 1 C. L. J. 887, © 
* — (T) (1905) 2 C. L. J, 202, 
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adopt the contrary view suggested in the case of Jat Gobind vw. 
Jasram -(1), and Sheo Prasad v. Behari Lal (2), which might 
lead to hardship and injustice in many cases; a mortgagee who 
has a security upon two or more properties which he, knows 
belong to different persons cannot release his lien upon one 
so as to increase the burden upon the others without the 
privity and consent of the persons affected. The purchasers 
of the properties not.released are entitled to insist that not 
more than a proportionate share of the mortgage debt shall be 
levied upon the properties in their hands. We must hold, there- 
fore, that as the properties in the hands of Tiluckdhary have 
not been validly released, they are liable to be sold in execution 
of the decree to be made in this suit; but as the purchase 
money paid by him appears to have been applied towards the 
satisfaction of the mortgage debt, we shall-direct, as was done 
by the Court of first instance, that the properties purchased by 
him are not to be sold till the other properties (excluding the 
one purchased by Emam Ali against whom the suit will be dis- 


missed as barred by limitation) have been sold. 


It was suggested by the learned vakil for the respondents that 
no question of apportionment arises in this case as the plaintiffs 
have claimed only a small fraction of what is due to them under 
the bond. We are unable to accept this contention as sound. 
If the plaintiffs had claimed a larger amount, they might have 
been met by other defences, for instance, a question might have 


been raised as to the validity of the claim for interest ; and in any 


event, the appeal from the decree of the Subordinate Judge 
would have lain not to the District Judge but to this Court. 
We must consequently proceed upon the assumption that the . 
amount claimed by the plaintiffs was the amount recoverable by 
them upon the bond at the date of the suit. ` 

The result, therefore, is that this appeal must be allowed, 
and the decree of the Court below discharged. As against the 
added defendant Emam Ali, the suit will stand dismissed With 
costs in all the Courts. As regards the other defendants, the case 
will be remitted to the learned District Judge. He will take an 
account of what is due upon the mortgage upon the footing that 
the amount claimed in the plaint was due on the bond at the 
date of the institution of the suit. He will then determine what 
proportion of this sum is properly chargeable upog the properties 
comprised in the mortgage security other than property No.2 


(1) (4898) Al W,N.190.  , (2) 1902) I. L, R. 25 All 79. 


Vor. IIf.] HIGH Gout. 


Enayet Chak claimed by Emam Ali; the amount to be abated 
will bear the same proportion to the amount found due on the 
mortgage as the value of property No. 2 bore at the time of the 
execution of the mortgage to the value of the whole of the parcels 
comprised in the security. A decree will be made in favour of 
the plaintiffs under section 88 of the Transfer of Property Act 
for the amount thus found due and the decree will direct that 
properties other than those claimed by Tiluckdhary, namely, 
Nos. 6, 7 and 8 shall be sold first and if the decretal amount is not 
satished by the sale of such properties, the plaintiffs will be 
entitled to proceed against properties Nos. 1, 3, 4 and 5. 
The plaintiffs will be entitled to the costs of this litigation includ- 


ing the cósts of this appeal as against the defendants other than 
Emam Ali. ' 


B. M. Decree varied. 


ORIGINAL CIVIL. 


Before Mr. Justice Woodroffe, 
K. K. SHELLY BONNERJEE AND OTHERS 


v 


THE COMMISSIONERS OF THE PORT OF CALCUTTA * 


Port Commissioners Act (V of 1870 B. O.) Seo, 38,~Acquisition of land for 
publio purpose—Publio highway—Dedioatior, 


Where land was acquired by the Secretary of State at the instance of and 
for the Port Commissioners and was, on their paying for it, conveyed to them 
by him to be held by them as trustees for the public purpose for which it had 
been acquired, 

eid, the public purposes referred to were the purposes or one or more of 
them of the Port Commissioners’ Act. In mentioning that the land was to be 
laid out in the construction of a road, the notification simply stated one of the 
particular purposes for which land might be acquired for a public purpose as 
these words are to be understood in the said Act. 

Quaere: Whether the Port Commissioners have the power, having regard 
to the terms of this Act, to dedicate a road to the public. 

In order to constitute n valid dedication to the public of a highway by the 
owner of the soil, there must be an intention to dedicate, of which user by the 
public is evidence and no more, 

Poole v. Hwuskinson (1) referred to. 


* Suit No. 751 of 1904 on the Original Side of the High Court, « 


` 


ES (1) (1843) 11 M. & W. 897 at p. 880. 
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Suit by the Plaintiffs for a declaration of their right of 
access to and from a road alleged to be~a public highway, for | 
removal of the obstruction and for damages. 

The facts of the case are shortly these : 

In 1874, the Commissioners of the Port of Caleutta discussed 
the question of making a cross road, connecting the river bank 
at Schalch’s wharf with Chitpore Road in Calcutta, in order to 
facilitate traffic to the wharf. Proceedings then took place under 
the Land Acquisition Act then in force read with section 38 of 
Act V (B.C.) of 1870 called the Port Commissioners’ Act, for 
the compulsory acquisition of land to carry out the aforesaid 
scheme. The Land Acquisition notification recited that ‘Land 
is required to be taken by Government at the public expense for 
a public purpose, namely, for the construction of a road in 
Calcutta from Chitpore Road up to the river Hooghly &c,” 
and that for the above purpose a strip of land measuring 850 feet 
long and roo feet in breadth was required. The land was acquired 
for the Port Commissioners to whom it was conveyed by the 
Secretary of State to hold it to the end and intent that it might 
be used for a public purpose only. The road was completed 
early in 1875 and the public began to use it. 

In June 1881, the Commissioners in exercise of their powers 
of dealing with any land which might not in their opinion be 
required for the purposes of the road, leased to the Calcutta 
Tramway Company a strip of land forming part of the northern 
portion of the street including the northern pathway, for the 
purposes of a tramway terminus. The Receiver of the plaintiffs’ 
estate also leased the plaintiffs’ premises adjoining this strip, to 
the same Company. They erected a palisade on a portion of 
the strip to prevent the access of the public. Other strips of 
land on the same side of the road were leased out by the Com- 
missioners to other persons. The Tramway Company were in 
possession of the above land leased to them until 3oth March 
1903, when they left. Some time after this the Commissioners 
erected a fencing between the strip of land formerly leased by j 
them to the Tramway Company and the plaintiffs’ premises, 
thus preventing ingress and egress toand from their premises to 
Schalch Street. The plaintiffs complained of this obstruction. 

Mr. Pugh (with him Messrs. L. P E. Pugh, C. R. Das 
and P. R. Das) for the Plaintiffs. j 


Mg. Hill (with him Messrs. Godfrey and Gellibrand 'J for the 
Port Commissioners. : C. A. V. 


Vou. IL] HIGH COURT. 


The following judgment was delivered :— 


: Woodroffe J.—This is a suit by the Receiver and owners of 
the. premises No. 257 Upper Chitpore Road to the south of 
which is Schalch Street. 


The Receiver has been discharged and his name was at the T 


hearing struck out of the cause title. 

The plaintiffs allege that Schalch Street as originally laid out 
is a public high-way and that they, as persons owning land adjoin- 
ing such high-way, have a right of access to it from this land. 


The right is claimed as a private right for the obstruction of 
which an action will lie, not because the owners of the land 
have been injured as to the public right and have sustained 
special damage, but because of the infringement of the private 
right which they have in addition to the right which they possess 
as members of the general public. They allege an obstruction 
of this alleged right by the Port Commissioners and sue for a 
declaration of their right of access, for removal of the alleged 
obstruction and for damages. 


Schalch Street which was named after Mr. Schalch, Chair- 
man of the Port Commissioners in 1874, is situated between 
Ahiritollah on the south and Bagbazar on the north. It runs 
from the river bank at a point between these 2 places to Chitpore 
Road. On the river-side Schalch Street opens out into the 
Port Trust Railway, on the other side of which and immediately 
adjoining the river is the wharf called Schalch’s wharf which 
begins at Chitpore bridge and ends at Ahiritollah. 


It appears from the proceedings of the Port Commissioners 
in the year 1871 (see Vol. H. p 55), that in that year the question 
was considered of making a road round Calcutta by the river 
bank, completing the circle which was then broken between 
Ahiritollah and Bagbazar. A road which has been erroneously 
called Strand Bank Road was then completed between these 
points. Subsequently the Port Trust Railway was laid along this 
'road and the portion between the isis and the river was 
called Schalch's wharf. = 

Toll is levied for all goods shipped or landed at Schalch’s 
wharf which, as I have stated, extends from Chitpore to Ahiritollah. 

In 1874 (see Vol. IV p.329 of the proceedings of the Port 
Commissioners) the further question was discussed of making a 
cross road connecting the new bank-road with Chitpore Road, 
a good road being, it was stated, required to connect the former 
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road with the main thoroughfares of the town and to facilitate 
traffic to the new wharf called Schalch’s wharf. 
' Proceedings then took place in 1874 for the compulsory 
acquisition of land to carry out the scheme of the Port Commi- 
ssioners to connect Chitpore Road by a street now called Schalch 
Street with Schalch’s. wharf. : 

These proceedings were under the Land Acquisition Act then 
in force, read with section 38 of Act V (B.C) of 1870 called the 
Port Commissioners’ Act. By section 5 ofthe latter Act the 


Commissioners are constituted a Corporation and under section 6 


all property vested in the Commissioners is to be held in trust 
and to be applied firstly in payment of all monies due to the 
Secretary of State and subject thereto upon trust for the 
purposes of that Act, and not otherwise. 

Under section 31 the Commissioners have power for the 
purposes of the Act to acquire property and they have power to 
lease or sell property vested in or acquired by them, which is no 


‘longer required for the purposes of the Act, subject to this 


proviso,that no such sale or other alienation or lease of any 
immovable property for any estate or interest exceeding the - 
term of Io years is valid, unless the sanction of the Lieutenant 
Governor of Bengal to such sale, alienation or lease shall be first 
had. * 

Then comes section 38, which provides that when the 
Commissioners are unable to acquire by agreement any land or 
building required for the purposes ofthis Act, the Lieutenant 
Governor of Bengal may declare that the land or building is 
required for public purposes and may order proceedings to be 
taken for obtaining possession of the same for Government and 
determining compensation to be paid. to the parties interested 
according to any law in force for the acquisition of land for public 
purposes. Such land or building when acquired is to be conveyed. 
to the Commissioners on their paying compensation awarded and 
all costs connected therewith. ' 

I need not in this connection refer to the provisions of the 
present Port Act, III of 1890. 

The Land Acquisition notification recited that “ Land is 
required to be taken by Government at the public expense for a 
public purpose, namely, for the construction of a road in Calcutta 
from the Chitpore Road up to the river Hooghly &c.," and that 
for the dbove purpose .a strip of land measuring 850 feet long 
and 100 feet in breadth was required. : 


Vor. IIL] HIGH COURT. 


The award is dated the 15th December 1874. The land was 
acquired by the Secretary of State acting as trustee for and on 
behalf of the Port Commissioners at whose instance the land. had 
been acquired. The Port Commissioners paid for the land and 
on the 25th March 1876 the Secretary of State conveyed to the 
Port Commissioners the land sso acquired which thenceforward 
was vested in them. The land was conveyed to them to hold it 
to the end and intent that it might be used for a public purpose 
only, viz, for the construction of a road and wharfs or for any 
works to be constructed and carried out by the Port Commis- 
sioners under the provisions of Act V of 1870. 


The conveyance, however, contained the following proviso. ' 


' Provided always that nothing in these presents contained shall 
` prevent the said Commissioners and their successors from at any- 
time selling and disposing of any surplus portion or portions of 
the said land and premises as may not be required by them for 
the purposes of a road and wharfs or for any works to be cons- 
tructed and carried out by the said Commissioners under the 
provisions of the said Act V of 1870." . 
^ — As appears from the map, exhibit 1, some portion of the land 
acquired was disposed of and the rest was laid out in a road 
which including two pathways on either side was about 60 feet 
broad. «The road was completed early in 1875 and the evidence 
establishes that on the 25th December of that year His Majesty 
the King Emperor, then Prince of Wales, drove through this 
street on his way to Chitpore Road. 

The evidence also establishes a general use by the public of 
the road and pathways on either side of it from the date when 
they were opened until the 4th June 1881. On that day the 
Port Commissioners in exercise of their powers of dealing with 
any land which might not in their opinion be required for the 
purposes of the road, leased to the Calcutta Tramway Company 
a strip of land forming part of the northern portion of the street 
including the northern pathway, for the purposes of a tramway 
terminus. This strip of land so leased to the Tramway Company 
abutted the plaintiffs’ premises. 

The Receiver of the plaintiffs’ estate himself on. the 25th 
August 1881 leased the plaintiffs’ premises adjoining this strip to 
the Tramway Company for the better enjoyment of the land 
leased to that Company by the Port Commissioners. The lease 
was for 21 years running from the 15th October 1880. This was 
done under an order of Court dated the zoth May 1881. It 
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Ovn. would appear that the Receiver let the Tramway Company into 

1906. possession before the execution of the lease which was delayed 

E. E. Shelly until the negotiations between the Tramway Company and the 
Bonnerjee Port Commissioners had been completed. 

Me onain Whatever, if any, may be the effect of it, which is another 


of the Port of question, the plaintiffs.clearly acquiesced in what was done by the’ 
sue Port Commissioners. They leased their own land to the Tramway 
Woodroffe J. Company for the purpose of erecting stables and the Port Com- 
x missioners leased the adjoining »strip for the purpose of a 
- terminus. Subsequently, the Tramway Company erected a shed 
over the strip of land leased to them by the Port Commissioners, 
to cover their cars which used to stand on the land at night. 
They also erected a palisade on a portion of the strip adjoining 
the shed to prevent the access of the public to that portion of 
their ground. 

From this date the strip of land ceaséd to be used as a 
highway, though passengers used, it is said, to mount the cars 
on a portion of it. Other strips of land on the same side of the 
road were leased out by the Port Commissioners to other persons, 
and in 1893 a portion of the land on the same side, which had 
formed part of the original acquisition, was sold. 

© The lease of the Port Commissioners to the Tramway Com- 
pany was for'a period of 10 years. After that term the Tramway 
Company continued to hold on for some time and then were 
given another lease for 10 years. The result, therefore, was that 
both the leases by the plaintiffs and the Port Commissioners were 
of equal duration. 

The Tramway Company remained in possession until the 
3oth March 1903 when they left. Some time after this the Port 
Commissioners erected a fencing between the strip of land 
formerly leased by them to the Tramway Company and the land 
of the plaintiffs, thus preventing the ingress and egress to and 
from the plaintiffs’ premises to Schalch Street. 

This is the obstruction complained of. The question is, 
whether the strip thus fenced off and which had formerly been 
let to the Tramway Company, is or is not a portion of a public 

` highway. If it is, then the plaintiffs are entitled to access to it 
~ from their premises., If not, then it is land vested in the Port 
` Commissioners which they are entitled to fence anq to deal with 
in future as they have done in the past in the case of the lease 
to the Tramway Company. 
A public right of way may be created either by act of the 
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Legislature or by the dedication, express or presumed, by the 
owner of the land of a right of passage. "The plaintiffs base their 
case on both these titles. 

Firstly, they-say that by virtue of the Statute and acquisition 
thereunder, Schalch. Street on such acquisition became a public 
highway. This contention is in my opinion clearly unsustainable. 
The land was doubtless acquired by Government for a public 
purpose, but the public purpose was under section 38 of Act V 
of 1870 the purpose of that Act, viz., construction of a road 
forming an approach to the wharf—see section 39 clause 1(). 

Theland was acquired by the Secretary of State at the 
instance of and for the Port Commissioners and was, on their 
paying for it, conveyed to them by him, to be held by them as 
trustees for-the public purpose for which it had been acquired. 
On such conveyance the land became vested in them. No doubt 
the notification recited that land was required for a public purpose, 
viz, for construction of a road, but the declaration of a public 
purpose did not make the road a public road. The public 
purposes referred to were the purposes or one or more of them of 
the Port Commissioners! Act. In mentioning that the land was 
to be laid out in the construction of a road (not a public road) 
the notification merely stated one of the particular purposes for 
which land might be acquired for a public purpose, as those 
words are to be understood in the last mentioned Act. 

The land was subsequently conveyed by Government to the 
Port Commissioners and not made over to the public. I am of 
opinion that the acquisition did not create any public statutory 
road. * 

Nextly, it is said that if that be so, the road was vested in 
the Port Commissioners and that they might and did dedicate it 
to the public. 

In the first place, the Port Commissioners say that they have 
no power to make such a dedication. For the plaintiffs, reliance 
is placed on the case of Zhe Grand Junction Canal Co. v. Petty 
and others (1), in which it was held that land acquired by a 
company under an Act of Parliament for the purposes of their 
undertaking as specified by such Act may be dedicated by them 
as a public highway, if such use by the public be not incom- 
patible with the objects prescribed by the Act. 

It may He that the use of the land as a general highway 
is not inconsistent with its use as an. approach to the wharf, but 

(1) (1888) 21 Q B. D. 273. 
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it is,contended that under the provisions of their Act the Port 
Commissioners held the land in trust merely for the purposes of 
the Act (see section 6, Act V (B.C.) of 1870) and not .otherwise, 
and that having regard to the limitations placed on their powers 
by section 31 of that Act, they had no authority to dedicate. 

It appears to me to be at least open to argument whether 
the Port Commissioners had, having regard to the terms of their 
Act, power to dedicate. Butit is not necessary to decide this 
point as I hold that whether or not they had such a power to 
dedicate, they did not in fact do so. 

In order to constitute a valid dedicaton to the public of a 
highway by the owner of the soil, it is clearly settled that there 
must be an intention to dedicate; there must -be an animus 
dedicandi of which the user by the public is evidence and no 
more, see Poole v. Huskinson (1). s 

What, then, are the facts from which the inference of 
dedication is sought to be drawn ? , 

Itis perfectly clear to me that there could have been no dedica- 
tion subsequent to the 4th June 1881 when the defendants leased 
the strip of land in suit to the Tramway Company. It has, 
however, been argued that the use for the purposes of the 
Tramway did not interfere with the alleged right of the public. 
'The evidence establishes that it did. But apart from this, the 
very fact of the lease itself, whatever may or may not have been 
the use to which the land itself was put afterwards, directly 
and conclusively negatives any intention to dedicate. By the 
terms of the lease by the Port. Commissioners to the Tramway 
Company, the former let to the latter the strip of land in 
suit containing an area of about 18 cottahs with all rights; 
privileges, easements &c. held or enjoyed therewith for the pur- 
pose that the land might be used as a terminus for the Tramway 
Company for the keeping of cars and other rolling stock or 
property of the like nature belonging to the Company and it 
was further agreed and declared that the Tramway Company 
might erect on the land so leased to them such light buildings 
or shades and mightlay such lines and sidings as they might 
consider necessary for the purposes of their business. 

The present case, therefore, is not at all similar to that which 
was put in argument, viz. the case where a Tramway Company 
is licensed to lay down lines along a public road and the road 
continues as a public road notwithstanding such: license. Here 

(1) (1843) 11 M. & D. 880, 
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the land itself was let to the Tramway Company who became CIVIL. 
the owners'of that land for and to the extent of the interest 1906. 
conferred on them bytheir lease. The land was let for the K. K. Shelly 
purposes of a tramway terminus and for the keeping on it of Bonnerjee 
the tramway cars and other rolling stock. The EEE, 
The Tramway Company had permission to erect buildings of tbe Fort of 
on it and they in fact did so, and though the evidence is conflict- ae 
ing as to whether there was any wall or fence during the lease WFoodroga J, 
- of the Tramway Company, between the premises of the plaintiffs 
-and the land let by the Port Commissioners to the Tramway 
Company, or whether, there was, as has been alleged, a fence 
to the west'enclosing the strip of land leased to the Tramway 
Company by the Port Commissioners, it is quite clear that there 
was a shed under which the cars stood, which was surrounded 
by a palisade on the south 6 feet high and that the occupation 
by the Tramway Company was an interruption of the previous 
public use. , 
Then, as I have already mentioned, other portions of the 
land were leased by the Port Commissioners to other persons 
and a portion of the land acquired íor purposes of a road was 
sold out and out. The only question which appears to me to 
be at all susceptible of argument, is as to the effect of the 
admitted use by the public between the date of the opening 
of the road in 1875 and the date of the lease to the Tramway 
Company in 1881. 
If, as has been argued by learned: counsel for the plaintiffs, 
a dedication is to be presumed from the admitted enjoyment 
of the public of the land as a road before 1881, then on the 
principle ‘ once a highway always a highway,’ nothing that was 
done subsequent to 1881 could affect the alleged public right. 
But the question is, is it to be presumed that the Port 
Commissioners had dedicated the land to the public before 1881? 
That is a question of intention which is to bé inferred from the 
N particular facts proved in the case. . 
Now, we start with the power vested in the Port Commis- 
sioners to deal with and to dispose of surplus land, that is, land 
which in their opinion is not required for purposes of the road, 
and we find that as early as 5th June 1871 (see proceedings of 
the Port Commissioners, Bk. II p. 86) the Port Commissioners 
contemplated ietting or selling portion of the land to the 
Tramway Company. They contemplated in fact thenethat which 
they eventually did in 188r. 
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In 1880 the Tramway Company were requested to state the 
terms upon which they were prepared to make an offer for the 
land (see proceedings Vol XI p. 425). On the 17th December 
188o the land was offered to the Tramway Company and in the 
following year it was leased to them. The Port Commissioners 
leased at other times other portions to other persons and sold also 
a portion. They altered the width of the road as they were 
entitled to do. All these facts in my opinion directly negative 
the existence of any intention on their part to dedicate to the- 
public and I hold that the strip of land in suit formerly in the: 
occupation of the Tramway Company fenced off and lying be- 
tween the plaintiffs’ premises and the portion of Schalch Street 
now used asa road is vested in the Port.Commissioners and is 
not a public highway. f 

It is unnecessary to determine any thing as to the portion of 
Schalch Street lying outside that strip and outside the other 
portions already sold or leased and which appears, according to 
the evidence, to have been always used as a road by the public. 

I dismiss the suit with costs on scale No. 2. 


8. C. R. Sutt dismissed. 


———— 
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VWaji-bul-avc— Beidence; admissibility of— Ecidence Act (I of 1872), Beos. 35, 48 
—Jnheritanqe—Fumily custom—Heg. VII of 1822—4có XIX of 1878— 
Hinds Law—Adoption of  sister's son, validity | of— Will-—Persona 
designata. 


The term ' JVajib-u-arz' in the North Western Provinces is applied to 
what is considered to be the most important document contained in the official 
records relating to the village-administration, Entries therein, properly made - 
and authenticated by the signatures of the officers who made ghem, are admis- 
sible in evidence under section 85 of the Indian Evidence Act in order to prove 
a family-custom of inheritance, or under section 48 as the record of opinions 
as to the existence of such custom by persons likely to know of it. 
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Rani Lekraj Kuur v. Baboo Mahpal Singh (1) followed, 

Attempts have been made in later years by some proprietors to use these 
records as an indirect means of giving effect to their wishes with regard to 
the nature of their tenure as the mode of devolution of their property after 
their death. When this has been the case, these records are "worse than 
useless, they are absolutely misleading,” 

Umar Purshad v. Gandharp Singh (2) referred to. 

It would be incorrect to lay down as a general proposition that a recital 
in a Tajib-ul-arz cannot operate as a Will in the case of a Hindu, The weight 
to be given to statements contained therein must depend in each ease on the 
circumstances in which the entries were originally made and the corroboration 
‘they receive from extrinsic evidence. 

Mathura Das v. Bhikhan Mal (8), considered. 

In the present case it was the intention of the owner to give his property 
to the plaintiff as his adopted son, capable of inheriting by virtue of the 
adoption, and as the adoption was invalid according to Hindu Law and not 


warranted by family-custom it gave no right to inherit and the gift, therefore, 
had no effect upon the property. 


Fanindra Deb Raikat v. Rajeswar Dass (4), followed. 


Bireswar Mvokorji v. Ardha Chunder Roy (5) and Nidhoomoni Debya v. 
Suroda Pershad Alookerjee (6), distinguished. 


Under the general Hindu Law applicable to tho twice-born classes, the 
adoption of a sister's son is wholly void. 


Bhagwan Singh v. Bhagwan Singh (T), relied upon. 

Appeal by the Defendant. 

Suit for possession of immovable property. 

The facts will appear sufficiently from the judgment of the 
High Court (Banerji and Aikman JJ.) reported in I. L. R. 24 
All. 195. 

The judgment of their Lordships was delivered by 


Sir Andrew Scoble.—The suit in this case was brought by 
Muri Dhar, the present respondent, against Musammat Lali, 
_the present appellant, for possession of immovable property 
belonging to the estate of one Dhanraj deceased. The appellant 
is the widow of Dhanraj, and the respondent claimed the property 
Under a double title; first, as the adopted son of Dhanraj, and, 
secondly, under the terms of a Will contained in a Wayib-ul-ara 
alleged to have been duly recorded, in relation to a village 
forming part of the property, by Dhanraj during his lifetime. 
The result of the litigation in India was to set aside the adoption 


(1) (1879) L. R. 7 I. A. 68 ; I. L. R. 6 Cal. 744; 6 0. L, B, 693. 


(2) (1887) L, R. 14 L A. 127, I. L. R, 16 Cale, 20, 

(8) (18098) T L. R. 19 All. 16. 

(4) (1885) L. R. 12 I. A. 72; I. L. R. 11 Calc. 463. 

(5) (1892) L. R. 19 I. A. 101 ; I. L. B. 19 Cale 453, . 
_  (6)(1870) L. BL 8 L A. 263; 26 W, R. 01. 

(7) (1899) L BR, 26 I, A. 162 ; I, L. B. 21 AD, 418. 
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as invalid according to Hindu Law ; but the High Court at 
Allahabad gave the plaintiff a decree for half the property claimed, 
on the ground that the clause in the Waj1b-ul-ara upon which 
the plaintiff relied, was “a document of a testamentary nature,” 
under which it was the intention of Dhanraj to make a bequest 
in favour of the plaintiff of a half-share in his property, and that 
this bequest was not contingent upon the validity of the adoption. 
No appeal has been filed against so much of the judgment of the 
High Court as relates to the adoption, but the defendant has 
appealed on two grounds—first, that the clause in the Wajib-ul- 
arz does not constitute a Will ; and secondly, that if it does, there 
was no bequest to the plaintiff apart from and irrespective of his 
adoption, and a valid adoption was the condition upon which the 
alleged bequest depended. 

The term Wayzb-ul-ara in the North-Western Provinces is 
applied to what is. considered to be the most important document 
contained in the official records relating to the village-administra- 
tion. Entries therein, properly made and authenticated by the 
signatures of the officers who madé them, have been held by 


“this Committee in the case of Rant Lekraj Kuar v. Baboo 


Makpal Singh (1), to be admissible in evidence under section 35 
of the Indian Evidence Act, in order to prove a family custom of 
inheritance, or under section 48 as the record of opinions as to 
the existence of such custom by persons likely to know of it. 
In giving their judgment their Lordships say "these Waib-ul- 
arz, or village-papers, are regarded as of great importance by the 
Government. They were directed to be made by Regulation VII 
of 1822," the 9th section of which enacts that— 

“It shall be the duty of Collectors and other officers exercis- 
ing the powers of Collectors, on the occasion of making or 
revising settléments of the land-revenue, to unite with the adjust- 
ment of the assessment and the investigation of the extent and 
produce of the lands, the object of ascertaining and recording the 
fullest possible information in regard to landed tenures, the rights, 
interests, and privileges of the various classes of the agricultural 
community. For this purpose their proceedings shall embrace 
the formation of as accurate a record as possible of all local usages 
connected with landed tenures, as full as practicable a specifica- 
tion of all persons enjoying the possession and property of the 
soil, or vested with any heritable or transferable interest -in 
the land.” e And it was specially ordered that— 


(L) (1878) L. R, 7 1. A, 63 ; L L, R, 5 Cale, 744; 6 C. L, B, 508, 
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“ The information collected on the above points shall be so 
arranged and recorded-*as to admit of an immediate reference 
hereafter by the Courts of Judicature.” 

As this Regulation was passed at the time of the introduc- 
tion of a regular settlement of the land-revenue into " the Ceded 
and Conquered Provinces," under which designation the districts 
afterwards known as “the North-Western Provinces," were at 
that time included, the object of the Government appears to 
have been to obtain a body of reliable contemporary evidence 
upon matters which might afterwards come into controversy, 
not only between the land-holders and the Government, but 
between rival claimants to estates. 

Regulation VII of 1822 was repealed, as regards the North- 
Western Provinces, by Act XIX of 1873, and it is to be observed 
that this Act, while providing in the 62nd and following sections, 
for the maintenance of a careful "record of rights" in each 
mahal, no longer included a record of “local usages connected 
with landed tenures” among-the particulars to be entered. It 
was probably considered that, during the fifty years which had 
elapsed between the passing of the Regulation and the Act, such 
usages had been sufficiently ascertained, and that it was desirable 
that reference should be made to the earlier records when the 
existence of any such usage was asserted. For it is clear from a 
subsequent judgment of this Committee in the case of Uman 
Parshad v. Gandharp Singh (1), that in later years, at any rate, 
attempts have been made by some proprietors to'use these 
records as an indirect means of giving effect to their wishes with 
regard to the nature of their tenure, or the mode of devolution 
of their property after their death. When this has been the 
case, as Lord Hobhouse observes (Ub: supra p. 135), these records 
are worse than useless," they are "“ absolutely misleading." 

The Waytb-ul-ara relied on in this case appears to have 
been verified by Dhanraj on the 2nd of July 1877, and was, 
therefore, recorded under Act XIX of 1873. It relates to a 
village called Daidana. Under the head of "Inheritance, second 
marriage and adoption,” the oth paragraph contains the 
following statement :— 

"Iam the only zemindar in this village. I am a Marwari 
Brahmin. Seven years ago I adopted my sister’s son, Murli. 
He is my heir and will be the owner. If, after this agreement, 
a son is born to me, half the property will be received* by him 


(1) (1887) L, R, 14 I, A. 127 ; I. L, B. I6 Cale, 20, 
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and half by the adopted son. If morethan one son are born 
to me, the property will be equally divided among them, includ- 
ing the adopted son, as brothers. I have two wives now. They 
wil receive their maintenance from him (Murli) during their 
lifetime. If there are several sharers in future, each sharer shall 
be at liberty to marry a second wife in-face of the existence of 
his first wife. No limit is fixed. After the death of a sharer his 
estate will be divided in equal shares with reference to the 


number of brothers and not with reference to the number | 


of wives. If one widow has children and the other is childless, 
the latter will receive a necessary maintenance. If a sharer dies 
without issue, his widow will be the owner of his property. If 
there are two widows, both of them will receive equal shares, 
and on their death the brothers and nephews of their husband 
will own the property according to their rights. A widow shall 
be competent to adopt a near relative in the family of her 
husband. There is no needfor a Will by husband. After the , 
death of that widow her adopted son will be the owner of her 
property. If a widow marries again, she would be entirely 
excluded from inheritance. A sharer shall be at liberty to adopt 
his sister's son, or brother's son or daughter's son, whomsoever 
he may like, and after his death his adopted son will inherit his 
property.” ; 

Dhanraj died on the 3rd April 1885, without having made 
any other disposition of his property, and leaving him surviving, 
besides the adopted son Murli Dhar, a natural son named Nand 
Lal, who died childless in November 1887. No question now 
arises as to the family custom with regard to adoption alleged 
in the Wajib-ul-arz, both Courts im India having held that the 
evidence adduced by the plaintiff fell far short of establishing 
such a custom. Moreover, it was decided by this Committee, in 
the case of Bhagwan Singh v. Bhagwan Singh (1), that under 
the general Hindu Law applicable to the twice-born classes, the 
adoption of a sister's son is wholly void, The plaintiffs title 
to succeed as an adopted son to the property of Dhanraj is no 
longer suggested. 

The only point remaining for consideration is whether the 
clause in the Wajtb-ul-ara can be treated a3 a Will, under which 
the respondent is entitled to take, as a persona designata, inde- 
pendently of the adoption. It is unnecessary, and it would 
be incorrect, to lay down, as a general proposition, that a recital 


(1) (1899) L. R, 26 I, A. 153; I. L, R, 21 Al, 412. 
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in a Wajij-ul-ars cannot operate as a Will in the case of a Hindu. 
In Mathura Das v. Bhibhan Mal (1), where the Wajib-ul-ara 
contained these words, t Mussammat Sohni, wife of my son Salig 
Ram, shall be regarded as the owner (Malik) after my death," 
both parties agreed that the statement amounted to a testament- 
ary bequest in favour of Sohni, and the High Court gave effect 
toit. The weight to be given to such statements must depend, in 
each case, on the circumstances in which the entries were origin- 
all made, and the corroboration they receive from extrinsic 


evidence. " 


Looking at the words used in the Wajzb-ubarz in the 
present case, and assuming for the moment that it should be 
treated as a Will (in order to take the point of view most favour- 
able to the respondent, who was not represented by counsel at 
the hearing of this appeal) their Lordships have to consider 
whether it was the intention of Dhanraj to make the boy whom 
` .. he had adopted his heir irrespective of adoption, or whether “ the 
assumed fact of his adoption was not the reason and motive of 
the gift, and indeed a condition of it;" Fanindra Deb Ratkat 
v. Rajeswar Dass (2). “The distinction,” as Sir Richard Couch 
observes, in giving the judgment of this Committee in the case 
just quoted, " between what is description only, and what is the 
reason or motive of a gift or bequest, may often be very fine, but 
it is a distinction which must be drawn from a consideration of 
the language and the surrounding circumstances.” 

In the present case, their Lordships have come to the conclu- 
sion that the words used: are descriptive only. The right of 
Murli Dhar to inherit is based entirgly on the fact that he was an 
adopted son, adopted seven years previously in virtue of a special 
custom which is thus stated. ' A sharer shall be at liberty to adopt 
his sister's son or brother's son or daughter’s son, whomsoever he 
may like, and after his death his adopted son will inherit his 
property.” This is not a similar case to that of Bireswar Mookerjs 


v. Ardha Chunder Roy (3), in which the Will was made prior 


to adoption, and the bequest was to the. lad by name, for reasons 
independent of adoption though likely to lead to it ; nor does it 
come within the ruling of this Committee in the case of 
Nidhoomont Debya v. Saroda Pershad Mookerjee (4) in which it was 


(1) (1896) I. L. R. 19 AIL. 16. - . 
2) (1885) L. R. 12 I. A. 72 at p. 89; I. L. R 11 Cale, 463. 

t 9 I. A. 101; I. L. R. 19 Calc. 452. 

(#] (1876) L. R, 3 I. A. 253 ; 26 W. R. 01. 
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held that there was a gift of his property by the testator to a 
designated person (the words being "I declare that I give my 
property to Koibullo whom I have adopted,") and that this gift 
was not dependent on the performance of certain ceremonies 
by his widows. In the present case, their Lordships are of 
opinion that it was the intention of Dhanraj to give his property 
to Murli Dhar as his adopted son capable of inheriting by virtue 
of the adoption ; and that as the adoption was invalid according 
to the general Hindu Law, and not warranted by family custom, 
it gave no right to inherit, and the gift, therefore, had no effect, 
upon the property. : 

The learned Judges of the High Court appear to have been i 


influenced in coming to their decision by the fact that, under the 


Wazib-ul arz, Murli Dhar was to get half the property, and that 
this was "more than a validly adopted son would get. This is 
an indication," they say, "that the adoption was not the reason 
or motive of the bequest.” But whatare the words used? “Tf, 
after this agreement a son is born to me, half the property will 
be received by him, and half by the adopted son." This is not 
a gift to Murli Dhar personally, but a division of the estate: 
according to the family custom which Dhanraj was endeavouring 
to establish, and according to which the adopted son was to take 
an equal share with the natural-born sons. 

In the opinion of their Lordships the claim of Murli Dhar 
wholly fails, and they will humbly advise His Majesty that the 4 
appeal ought to be allowed, and the decrees of the Subordinate 
Judge and the High Court ought to be reversed, and the plain- 
tiff's suit dismissed, with cagts in both the lower Courts. The 
respondent must also pay the costs of this appeal. 


M. K. M. Appeal allowed. 


Vor, lif} PRIVY COUNCIL. 


Present : Lord Davey, Sir Andrew Scoble and Sir Arthur Wilson. 
HUB ALI 


v. 
WAZIR-UN-NISSA AND ANOTHER. 


[Ox APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or OvunpH.] 


Mortgage—Conditional sale— Pre-em ption — Custom, eridence of — Wajib-wl-ar:— 
Heg. X VIT of 1808— Construction of documenta— Foreclosure, 


On the 11th May 1871, the predecessor of the plaintiff mortgaged the 
disputed property by deed of conditional sale to the predecessor of the defen- 
dants for a period of 30 years, without possession, to secure a principal sum 
of Ra, 2,000 without interest, Tt was provided in the mortgage- -bond that if 
the mortgagor should die within the fixed period, then “after me the whole 
sharo of zemindari... ........hypothecated as above shall be considered as a 
complete sale” to the morgage, On the 4th January 1881, immediately after 
the death of the mortgagor, the defendant, the representative of the original 
mortgagee, without any foreclosure or other legal proceedings procured muta- 
tion of names for the mortgaged property in his own favour and shortly 
afterwards entered into possession. ` 

Held. that the mortgage of 1871 was in substance, what it describes itself 
as being a mortgage by way of conditional sale. The mortgagee or his represen- 
tative hag,” therefore, under Regulation XVII of 1806, the right to take legal 
proceedings with a view to foreclosure, and that foreclosure he could have 
obtained if, after the proper steps had been taken, the representatives of the 
mortgagor had failed to redeem within the time limited for that purpose by 
-the terms of the Regulation. But there was no right to take possession of the 
property without the proceedings prescribe by law. In entering, as he did, 
therefore, the representative of the mortgagee was a mere trespasser, and the 
heirs of the mortgagor were entitled to sne him in ejectment a3 such, 


Appeal by the Defendants. 
Suit for possession and mesne profits. 


The material facts will appear from the judgment of their 
LORD Ie which was delivered by 


Sir Arthur Wilson.—The suit out of which this doped 
arises was instituted on the 13th August 1890. The plaintiffs 
were Sughra Bibi and Wazir-un-nissa (claiming to be daughter 
and widow, and as such co-heiresses, of one Raza Ali, deceased) 
and Inayetullah, an assignee from the ladies of a share of their 
inheritance. The defendants were Kazim Husain Khan and the 
present appellant, Hub Ali, whose connection with the matters 
in dispute will be explained after. 

_ The case presented on behalf of the plaintiffs was that about 
1856 or 1857 Raza Ali, whose home was then at Seota, was lawfully 
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married to Wazir-un-nissa, and resided with her there for some 
time, and that Sughra Bibi was the legitimate daughter of that 
marriage ; that subsequently Raza Ali migrated to Tanda, whither 
he was shortly followed by his wife and daughter, who lived with 
him there until his death which took place on the 2nd January 
1881 ; and that they, as such widow and daughter, were his lawful 
heirs according to Mahomedan law. It was further aleged that 
Raza Ali, at the time of his death, was the owner of 8 annas 
share in the villages Hasanpur Tanda and Asauna; and that on 
the 11th May 1871 he had mortgaged that property by deed of 
conditional sale to Raja Tajammul Husein Khan for a period of 
30 years, without possession, to secure a principal.sum of Rs. 2,000 
without interest. It was then said that on the 4th January 1881, 
immediately after the death of Raza Ali, the defendant Kazim 
Husein Khan, the representative of the original mortgagee, with- 
out any foreclosure or other legal proceedings, procured mutation 
of namesfor the mortgaged property in his own favour, and 
shortly afterwards entered into possession; and that the other 
defendant had obtained a decree in a pre-emption suit against 
Kazim Husein Khan, to which the plaintiffs were no parties, and 
acquired possession of the property. On the basis of the case 
thus indicated the plaintiffs asked for a decree for possession of 
the property and mesne profits. : 


In answer to this case the defendant Hub Ali, now appellant, 
denied that Wazir-un-nissa was the wife, or Sughra Bibi the 
daughter, of Raza Ali. He alleged secondly that, if there had 
been a marriage, both wife and daughter were excluded from inhe- 
ritance under the terms of the wayzb-1/-arz, on the ground that the 
wife was a ghair kuf woman. It was set up, thirdly, that by the 
terms of the alleged mortgage, the property vested absolutely in 


- the mortgagee on the death of Raza Ali, and that the mortgagee, 


and after his death his representative, was entitled to take possess- 
ion without any legal proceedings. It was said, lastly, that the 
plaintiffs ought, upon their own view of the case, to have sued 
for redemption and could not sue for possession. These were the 
four questions discussed before the Courts in India, and again 
argued on the appeal before their Lordships. 


The District Judge dismissed the suit. He held that the 
marriage of Wazir-un-nissa was not proved. He held further 
that, if a marriage did take place, the wife was ghair kuf within 
the meaning of the wajib-ul-ars, and that, therefore, mother and 
daughter were excluded from inheritance. On the other hand 
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- he thought that the document called ‘a mortgage by conditional 
sale was really so, that the mortgagee or his representative had 
no right except to have.recourse to foreclosure proceedings, and 
that, in taking possession as he did, he was a trespasser, against 
whom a suit for possession might properly lie. : 

Inthe Court of the Judicial Commissioner it was held that 
Wazirunnissa was thé lawfully married wife of Raza Ali, and 
Sughra Bibi their legitimate daughter, that the alleged custom based 
upon the wajib-ul-arz to exclude a ghair kuf wife and her daughter 
was not proved, and that if it were proved, Wazirunnissa was not a 
wife of that class. It was further held, in concurrence with the first 
Court, that the document of the 11th May 1871 was a mortgage 
by conditional sale, and that the entry by the representative of 
the mortgagee was a mere trespass, and accordingly a decree was 
given to the plaintiffs for possession and mesne profits. 

Their Lordships agree with the conclusions arrived at by the 
Court of the Judicial Commissioner on all points. 

As to the fact of the marriage, it was spoken to by the Qazi 
who says he performed the ceremony, and by four other witnesses 
who professto have been present. Those witnesses were dis- 
believed by the first Court, for reasons which are not very con- 
vincing ; reasons which are quite sufficient to demand an 
examination of the evidence in support of the marriage as a 
whole and with care, but not sufficient to justify the summary 
rejection of the testimony of the witnesses in question. The 
next branch of the evidence in support of the marriage relates 
tothe position and treatment of the alleged wife and of her 
daughter. With regard to thisit seems clear that from the 
time of the alleged marriage Wazirunnissa lived with Raza Ali 

‘as his wife down to his death. She and her daughter lived in 

' the inner appartments'of the house, whereas a mistréss who was 
kept by Raza Ali lived at the same time in the outer apartments. 
As to the amount of social intercourse between the two ladies 
and others more or less connected with Raza Ali's family, the 
evidence is loose, as is usual in such cases. The daughter, 
Sughra Bibi, whose parentage is not disputed, was married by 
her father, with considerable ceremony and publicity, to a man 
of respectable family. Upon the death of Raza Ali, the Patwari, 
-in his official report, declared that Wazirunnissa, his wife and 
Sughra, his daughter were his heirs. The present appellant 
himself, in his evidence on a former occasion, describes, Wazirun- 
nissa as the wife of Raza Ali 
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From all this their Lordships think the proper inference is, 
that the marriage did take place ; and it follows that the widow 
and daughter were heirs of Raza Ali, undér the Mahomedan Law, 
unless there was something special to exclude them. 

The special circumstance relied upon as excluding them from 
the inheritance was that Wazirunnissa (it was said) was a ghair kuf 
wife, and that she and her daughter were excluded by custom. 


‘Apart from the wajib-ul-arz, it appears to their Lordships that 


there is absolutely no evidence of any custom on the subject. 
There is simply a series of statements by witnesses, as to what is 
usual and what they consider-becoming, with reference to inter- 
marriages between different groups of Mahomedan families, 
but there is no instance produced of any body having been 
excluded from inheritance in consequence of a marriage not in 
accordance with the witnesses’ views of propriety. The District 
Judge based his finding upon a statement in the wajtb-ul-ara 
of the village of Hasanpur Tanda. That document, under 
the heading “ Transfer of Property and Right of Inheritance,” 
says :— : 

“A married wife belonging to a (ghair kuf) different caste, 
and an unmarried wife, or their descendants will, provided they 
bear good conduct, be entitled to maintenance according to their 
status, and they will not be entitled to any share whether the 
property be partitioned or unpartitioned." That document bears 
the signatures, amongst others, of Raza Ali and the present 
appellant ; and the fact that Raza Ali signed it makes it admis- 
sible, for what it is worth, against those who are claiming as his ° 
heirs. But ‘the Judicial Commissioner has pointed out that the 
document commences with words meaning " By Agreement," so 
that it does not purport to be a record of immemorial custom. 
The learned counsel for the first respondent drew attention to 
the fact that, though the parties were all Mahomedans, the rules 
of inheritance laid down are really based, not upon Mahomedan, 
but on Hindu Law. In the absence of other evidence in support 
of the alleged custom, their Lordships are of opinion that the 
entry in the wajib-ul-arz is insufficient to establish it. They 
further agree with the Judicial Commissioner that, supposing 
such a custom to be established, the case of Wazirunnissa has 
not been shown to fall within it. Raza Ali was by family a Syed, 
Wazirunnissa was by family a Sheikh, and the social position of 
her father is stated to have been good. If any conclusion can be 
drawn from the vague and conflicting statements of the witnesses, 
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it appears tọ their Lordships to be that such a marriage would P. 0. 

not fall within the ban implied by the term " ghair kuf?” 1906. 
The nature of the mortgage-transaction and its legal effect Hab Ali 

have next to be considered. On the 28th September 1866 Raza v 


Ali executed a deed of mortgage in favour of Tajammul for ee ee: 


Rs. 2,000, repayable in five years, hypothecating the two villages Si Arthur Wilson 
in question as security, and providing in paragraph 3 that if “I E 
die within the fixed period without paying the said loan then 
after me the whole share of my zemindari which has been bypo- 
thecated, shall be considered as a complete sale to Tajammul...... 
in lieu of.the debt.” The same paragraph describes the deed 
as a " mortgage deed by conditional sale." 

On the 11th May 1871 the mortgagor executed a second 
deed in favour of the mortgagee. This deed recited the former 
mortgage. It recited that the time for payment had nearly 
expired, and the mortgagor could not pay off the debt, and that 
at his request the mortgagee had extended anew the period for 
payment to 30 years from the next year, upon terms which are 
stated. First, the mortgagor pledged himself for payment at the 
prescribed time. Thirdly, it was agreed that if the mortgagor 
should die within the fixed period, then “after me the whole 
share of Zemindari...... hypothecated as above shall be considered 
as a complete sale" to Tajammul. The fourth condition provided 
that when the creditor became entitled to and possessed of the 
property, he should be bound to make provision for the main- 
tenance of certain male members of the family to which the 
mortgagor belonged. 

At the time when the mortgage of the 11th May 1871 was 
entered into, and also at the time when the representative of the 
mortgagee took possession of the property, after tbe death of 
Raza Ali, the law governing the matter was Bengal Regulation 
XVII of 1806 ; the Transfer of Property Act had not passed. 

* Their Lordships think it clear, as did both the Courts in 
India, that the mortgage of 1871 was in substance what it 
describes itself as being a mortgage by way of conditional sale. 
For the appellant it was suggested that the document might be 
read as containing two separate and distinct transactions,—frst, 
a mortgage by mere hypothecation, which was not a conditional 
sale, and secondly, a conditional sale which was not a mortgage. 
This, in their Lordships’ opinion, would be to apply an artificial 
and illegitmate method of construction to a document which can 
be naturally, and without difficulty, construed and applied as a 
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whole. Such being the nature of the transaction, the rights of 
the parties under the Regulation admit of no doubt. ` The mort- 
gagee, or his representative, had the right to take legal proceed- 
ings with a view to foreclosure ; and that foreclosure he could 
have obtained, if, after the proper steps had been taken, the 
representatives of the mortgagor had failed to redeem within 
the time limited for that purpose by the terms of the Regulation. 
But there was no right to take possession of the property with- 
out the proceedings prescribed by law. In entering as he did, 
therefore, the representative of the mortgagee was a mere tres- 
passer, and the heirs of the mortgagor are entitled to sue him in 
ejectment as such. i 

Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed. 

The appellant will pay the costs. 


M. K. M. Appeal dismissed, 


APPEAL FROM ORIGINAL CIVIL. 


Before Sir Francis William Maclean, K.C.I.E., Chief Justice, 
Mr. Fustice Harington and Mr. Justice Brett. 


BISSESWAR PRASANNA SEN AND OTHERS 
v 


BHAGABATI PRASANNA SEN." 


Hindu Law— Will, construction of —Appointment of shebait to take effect after 
duc administration of estata— Intention of testator—* Senior in'age among 
my lineal descendants and heirs,” meaning of— Possibility of such a person 
not being in existence at death of testator. 


Where a testator's Will provided that the senior in age among his lineal 
descendants and heirs was to take charge ns shebait of trust property dedicated 
to tho worship of an idol, after tho due administration of his estate bj the 
executors, and it was contended that possible and not actual events must bo 
taken into account and that, following the rule in the case of Tagore v. 
Tugore (1), the gift was bad as the senior in age amongst the lineal descen- 
dants might not be in existence at the death of the testator, 

Held, that the principle adopted in the case of Tugore v. Tagore and 
Gnanasambantla Pandura Sannadhi v. Pelu Pandaram does not apply. 


* Appeal from the Original Bide of. the High Court, Nò. 1 of 1906, against 
the decree of Salo J, in Original Suit No. 515 of 1004, dated the 24th July 
19006. -° - : 

(1) (1879) 9 D. L. R. 377. 


Vor. TT] HIGH COURT. 


Appeal by the Plaintiffs. . 
Suit for the construction of the Will of Ganga Prasad Sen. 


One Ganga Prasad Sen died on the gth December 1895 
possessed of considerable properties and leaving him surviving 
his eldest son, Bhagabati Prasanna Sen, his youngest son Guru 
Prasanna Sen and his grandsons, by a predeceased son, Bissesswar 
Prasanna Sen and Ramesswar Prasanna Sen, his heirs under the 
Bengal School of Hindu Law by which he was governed. He 
left a Will, of which probate was obtained on the 8th January 
1896. The executors were directed by the Will to do certain 
things, to pay certain legacies and to make provision for ‘certain 
religious trusts being carried on in accordance with the directions 
of the testator. The testator directed that after due adminis- 
tration of the estate certain arrangements made by him in his 


Will should take effect. The following is a translation of the 
Will: i 


This instrument of Will is executed by (me) Sri Ganga 
Prasad Sen Kaviraj, inhabitant of No. 17 Kumartuli, town of 
Calcutta, to the following effect :—I am far advanced in age and 
am now attacked with such a disease that it is likely to prove 
fatal. I have a small ancestral property and I having by my 
own acquisitions acquired various immovable and movable 
properties, have been in possession (thereof). I have several 
things in contemplation as specified below and I desire that all 
the said contemplated things be maintained in a permanent way. 
My ancestral and self-acquired properties &c, shall be divided 
among and received by my heirs as per paragraphs below :— 


1. lendow my house Nos. 16 and 17 Kumartuli Street, 
for the celebration of Durgotshob every year and for the worship 
of the Thakurs (idols) existing in the said house. In the said 
house, the Thakurs established by meshall for ever remain and 
in dccordance with the undermentioned rule their worship shall 
be carried on and Sri Sri Iswar Durga Pujah shall be annually 
celebrated in accordance with the undermentioned rule and every 
year the annual Sradh of my Issur Thakur in heaven (deceased 
father) shall be performed and on such occasions Brahmins’ and 
people of other castes shall be fed and every year the Dolejatra- 
festival shall be celebrated. Besides these, my sons and grand- 
sons (son's sons) with their respective families shall live in the 
said house. In case of disagreement among them thé person 
who would be the cause of disagreement "m leave the said 
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house with his family. I endow (make urfon) this house for all 
these purposes. With regard thereto, no right of my heirs 
shall exist or accrue. They shall simply live (therein) as mentioned 
above. My furnitures etc., which exist in the said house, shall 
be used for the worship etc., of the said idols. My heirs shall 
get nothing whatever of the same. The said house and the, 
said furnitures shall never be partitioned amongst any persons. 

' 2. I give my house No. 9-1 Kumartuli Street, and the 
land thereto appertaining, to my eldest son Sriman Bhagabati 
Prasanna Sen in absolute right, that is, he being vested with 
right to make gift and sale shall remain in enjoyment and 
possession thereof down to son, grandson etc. in succession. I 
give my .house No. 21 Bonomali Sircar's Street and the land 
thereto appertaining to my youngest son Sriman Guru Prasanna 
Sen in absolute right, that is, he being vested with right to make 


gift and sale shall remain in enjoyment and possession thereof 


down to son, grandson in succession. I give two persons 
Sriman Bisseswar Prasanna Sen, and Sriman Rameswar Prasanna 
Sen, two sons of my son Hari Prasanna Sen deceased, my house 
No. 10 Schalch Street or Kumartuli Street, and land thereto 
appertaining in equal shares, in absolute right, that is, they 
being vested with right tomake gift and sale shall remain in 
possession and enjoyment down to son, grandson etc, in 
succession. . 

3. There is at present a Shib Thakur in the house and 
land which I have at Kashidham (Benares. My executors shall 
cause a good temple to be built (for it) making an expenditure 
up to two thousand rupees out of my estate. 

4. I give my house No. 179 Chitpore Road, and the land 
thereto appertaining, to my eldest son Sriman Bhagabati 


_ Prasanna Sen in absolute right, that is, he being vested with 


right to make gift and sale shall remain in possession and enjoy - 
ment thereof down to son, grandson etc., in succession. 

5. My executors shall realize the rent of my houses and 
land Nos. 162 and 164, Harrison Road, and out of the same pay 
at first the tax, revenue and costs of repairs of the said house 
(houses) and tax, revenue and costs of repair of my aforesaid 


.house Nos.. 16 and E Kumartuli Street and then spend roo 


rupees per month for the worship of the Shib Thakur at Kashi- 
‘dham (Benares) aforesaid and for feeding (there) daily at least 
Io persÓns (and for preserving the said house and temple and 
for employing servants and others for performing all the said acts 
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in respect of the same and after that, my executors shall spend 
I6 rupees per month for the worship of Thakurs established in 
my aforesaid house Nos. 16 and 17 Kumartuli Street and for 
daily recitation of Chandi in my aforesaid house. Afterwards 


aye 
Bisseswar Prasanna 
Sen 


out of the said rent (the executors) shall every month save Bhagabati Prasanna 
Sen. 


(literally, hold in deposit or lay aside) 250 rupees per month, 

and thus secure every year three thousand rupees in a lump and 
(with the said money secured in a lump) Durgotshab and Dole- 
jatra shall every year be celebrated in my aforesaid houses 
Nos. 16 and 17 Kumartuli Street, out of the same 2,500 rupees 
shall be spent in Durgotshab and 500 rupees on Dolejatra. After- 
wards of the said rent 500 rupees shall be annually spent for the 
annual Sradh of my Issur Pita Thakur (deceased father) and for 
feeding Brahmins and persons of other castes on the occasions of 
those Sradhs. The balance left after paying the expenses, 


specfied in the paragraph, out of the rent of this house (those 


houses) shall be divided in the mode stated below. 

6. Out of my estate, that is, out of the general estate 
o, ooo rupees shall be spent on my first Sradh and the said 
expenditure shall be made through (by) my eldest son Sriman 
Bhagabati Prasanna Sen and out of my general estate, my 
executors shall on my demise pay the costs of (taking out) pro- 


‘bate of this Will and 5,090 rupees for the marriage of my grand- 


daughter (by son) Srimutty Indubala, 6,000 rupees to my youngest 
brother Sriman Annoda Prasad Sen and my eldest son Sriman 
Bhagabati Prasanna Sen 7,000 rupees which is in deposit with me. 

7. My remaining properties and goods and effects that then 
may remain and the remaining rent of my aforesaid houses Nos. 
162 and 164 Harrison Road shall be divlded into 3 equal parts. 
My eldest son Sriman Bhagabati Prasanna Sen shall get one of 
these párts and my youngest son Sriman Guru Prasanna Sen the 
other one part, and my two grandsons (by son) Sriman Bisseswar 
Presanna Sen and Sriman Rameswar Prasanna Sen the remaining 
one part in equal parts. 

8. Iappoint my eldest son Sriman Bhagabati Prasanna Sen 
and my nephew (brother's son) Sriman Nishikanto Sen and my 


brother Sriman Annoda Prosad Sen as executors of this my Will. 


When my eldest son Sriman Bhagabati Prasanna Sen is not avail- 
able E e."dies) my youngest son Sriman Guru Prasanna Sen shall 
become execufor of this my Will. Beitfurther declared herein 
that after the acts of the executors of this Will have beer finished, 
that is, after my other properties and things etc, excluding the 
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properties which I have endowed for the worship &c. of the above 
mentioned idols, have been partitioned among the above-named 
persons, the entire charge and authority .for collecting the rent 
of the said houses Nos. 162 and 164 Harrison Road and for pay- 
ing out of the same the expenses specified above in paragraph 5 
and of giving by division the remaining rent thereof and of 
performing the worship of the idols mentioned in the said para- 
graph and doing other acts &c., shall be received by and devolve 
on the person who might be senior in age among my lineal 
descendants and heirs following the Hindu religion. 

9. Out of my general estate my executors shall pay Rs. 2;000 
to my youngest son Sriman Guru Prasanna Sen. 

Dated the 8th December 1895. 

The administration of the estate was completed in the month 
of July 1896 and thereupon.the testator’s eldest son took over 
possession and charge of the trust estate. Then there arose some 
disputes and some proceedings were had thereon. Subsequently, 
on the 20th June 1904 the youngest son of the testator, Guru 
Prasanna Sen, with the two grandsons, Bisseswar Prasanna Sen 
and Rameswar Prasanna Sen, filed a suit against the eldest son, 
Bhagabati Prasanna praying, among other reliefs, for construction 
of the Will and for a declaration that the appointment made by 
the testator, under the 8th paragraph of his Will, in respect of the 
office of shebait of the trust properties dedicated to the worship 
of the idol was invalid and that in the events that had happened 
the heirs of the testator were entitled instead. It was held by 
Sale J. that the appointment of the defendant as shebait was valid. 

The plaintiffs appealed. 

Mr. C. P. fill (with him Mr. B. C. Mitter) for the Appel- 

lants :— 

The gift is void, because z - 

(1) There is an attempt at making an estate in favour of 
persons who may not be existing at the time of the testater’s 
death. 

(2) It is too remote 

The Lower Court says in effect that the Full Bench in 

-the case of Bhagabati Burmanya v. Kali Charan Singh (1), 
has overruled the decision in the case of Ramgutti Acharjee v. 
Kristo Soondaree Debya (2). Sale J. in the Lower Court says in 
his judgment : “ It seems to me that the decision in Ramguttee's 
case followed upon the well known principle laid down in the 


(1) (1906) T. L, R. 32 Cale. 992, (2) (1873) 20 W. R. 472. 


Vor. ILL] HIGH COUET, 


case of Leake v. Robinson (1), which at the time was supposed 
to be applicable to Hindus: the sentence to the effect, namely, 
“ that regard is to be had not to what actually happens but what 
may happen” seems to indicate a test supplied by the case of 


Leake v. Robinson (1). But the Full Bench decision seems to Bhagabati 


show that that is not the only or even the primary test of vali- 
dity. The primary duty in construing the Will of a testator is 
to discover the intention and to give effect to that, if it be 
possible.” There is nothing in the Full Bench ruling in support 
of the proposition. The Full Bench case supports our contention, 
if anything. I do not see how the Full Bench case has over- 
ruled the case of Ramguttee v. Kristo Sundari (2). The ruling 
in the latter still holds good. Here the only intention is in 
favour of a person uncertain at the death of the testator. The 
rule in Tagore v. Tagore (3), [Per Sir Barnes Peacock C. J.: 
" Possible and not actual events should be looked to ”] applies 
(Guanasambanda Pandava Sannadhi v. Velu Pandaram and 
another) (4). 

Sale J. seems to think that there is a primary intention 
shown in favour of the testator’s eldest son. But there is no 
such primary intention manifest, vzs., that the gift should go 
first to Bhagabati and then to others. 

(2) There is the vice of remoteness. You cannot predicate 
at the time of the testator's death how long it would take to 
administer the estate and, pending the administration, the sons 
and grandsons might be all dead. You defer it to a period which 
has no connection with life or lives in being. [Referring to clause 
3 of the Will] The administration might go on indefinitely. 
Building a temple in Benares is part of the ‘administration. 
Clause 8 of the Will contemplates the possibility of the eldest 
son dying during the pendency of the administration. 

The gift, therefore, is inoperative in law and the heirs of the 
` testator should take it. 

The Advocate- General [Mr. S. P. Sinha] (with him 4r. B. 
Chakravarti Qffg.) for the Respondent :—The view of Sale J. in 
regard to the construction of the Willis well-founded. By this Will 
the testator is anxious that his two sons should not be associated 
in anything. They had been quarrelling before their father's 
death. The principal rule of construction is to follow the inten- 


(1) (1817) 20 Mer, 363. (3) (1872) 9 B. L, R. 377. 
(2) (1873) 20 W. R. 472, (4) (1899) L.R, 27 L.A. 69 ; LLB. 28 Mud. 271, 
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tion of the testator. Is there anything in law to prevent that 
intention being carried out ? There is nothing in law to prevent 
the eldest lineal descendant from takihg. Lineal descendants 
means the sons and grandsons I have, and any others that may 
be born. There is now no difference as to whether some persons 
are named and others un-named or whether all the donees are 
named. The case of Ramguttee wv. Kristo Soondaree (1), 
was on the doctrine of Leake v. Robinson (2). Lineal descen- 
dants include sons and grandsons in existence as well as all 
other lineal descendants. Supposing it was said " Of my two 
sons, my elder son, if alive at my death, would take," 
would that have offended ? Does it matter that he has said that 
and something else ? Could it have been his intention that the 
eldest son, if alive after completion of administration, should 
not take it? The intention is: if sons are alive, the eldest son 
takes. Further, he intends to lay this down for sons, grandsons 
and future lineal descendants. Similar devises have been upheld 
in innumerable cases, as, for instance, the case of the Pikeparah 
Rajas. The Privy Council has recognised this in Kamini Debi 
v. Asutosh (3). 

C. A. V. 

The judgment of the Court was delivered by: 


Maclean C. J.—The only question raised upon this appeal is 
whether the provisions in the Will for the appointment of shebaits 
of certain trust property dedicated to the worship of certain idols 
is or is not valid under Hindu Law. The plaintiffs allege that it 
is not, and they ask for a declaration that they with the defendant 
as the present heirs of the testator, are entitled to act as shebaits. 
The suit deals with other matters, but that is the point that has 
been raised upon this appeal. 

The question turns upon the construction of the Will of one 
Ganga Pershad Sen, who was the grandfather of the two first- 
named plaintiffs, and the father of the third-named plaintiff and 
of the defendant. Gunga Pershad died on the 9th of December ^ 
1895, and the plaintiffs and the defendant are undoubtedly 
his heirs under the Bengal School of Hindu Law. On the 
8th of December 1895, he made his Will in the Bengalee 
language, and the only portions which are material for the present 


‘purposes are the following : “ (Paragraph 5)—My executors shall 


(1) (1878) 20 W. R. 472. (2) (1817) 2 Mer. 868. 
(3) (1888) Í. B. 15 I. A. 150; at p. 166; I. L. 16 Calc. 102. 
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realize the rent of my houses and land Nos. 162 and 164 Harrison CIVIL, 

' Road, and out of the same pay at first the tax, revenue and costs 1906. 

of repairs of the said ‘house (houses) and tax, revenue and costs Bidiirar Prasnnd 
of repair of my aforesaid house Nos. 16 and 17 Kumartuli Street pe 

and then spend 100 rupees per month for the worship of the Bhagabati. Prasanna 
Shib Thakur at Kashidham (Benares) aforesaid and for feeding Sen, 


(there) daily at least io persons (and) for preserving the said Maclean C. J, 
house and temple and for employing servants and others for EE 
performing all the said acts in respect of the same, and after that, 
my executors shall expend 16 rupees per month for the worship of 
the Thakurs established in my aforesaid house Nos. 16 and 17 
Kumartuli Street, and for daily recitation of Chandi in my 
aforesaid house. Afterwards out of the said rent (the executors) 
shall every month save (literally, hold in deposit or lay aside) 
250 rupees per month, and thus secure every year three thousand 
rupees in a lump, and (with the said money secured in a lump) 
Durgotshub and Dolejatra shall every year be celebrated in my 
aforesaid house Nos. 16 and 17 Kumartuli Street. Out of the 
same, 2,500 rupees shall be spent in Durgotshub and 500 rupees 
on Dolejatra. Afterwards out of the said rent soo shall be 
annually spent for the annual Sradh of my Issur Pita Thakur 
(deceased father) and for feeding Brahmins and persons of other 
castes on the occasions of those Sradhs. "The balance left after 
paying the expenses, specified in the, paragraph out of the rent 
of this house (those houses) shall be divided in the mode stated 
below." 

* Paragraph 7.—My remaining properties and goods and effects 
that then may remain and the remaining rent of my aforesaid 
houses Nos. 162 and 164 Harrison Road shall be divided into 
3 equal parts. My eldest son Sriman Bhagabati Prasanna Sen 
shall get one of these parts and my youngest son Guru Prasanna 
Sen the other one part, and my two grandsons (by son) Sriman 
Bisseswar Prasanna Sen and Sriman Rameswar Prasanna Sen the 

"remaining one part in equal parts." 

* Paragraph 8.—I appoint my eldest son Sriman Bagabati 
Prasanna Sen and my nephew (brothers son) Sriman Nishi 
Kanta Sen and my brother Sriman Annoda Prasad Sen as 
executors of this my Will. When my eldest,son Sriman 
Bhagabati Prasanna Sen is not available (ze. dies) my youngest 
son Sriman Guru Prasanna Sen shall become executor of this 
my Wil. Be it further declared herein that afterethe acts 
of the executors of this Will have been finished, that is after my 
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other properties and things &c. excluding the properties which 


I have endowed for the worship of the abovementioned idols, 
have been partitioned among the abovenamed persons, the entire 
charge and authority for collecting the rent of the said houses 
Nos. 162 and 164 Harrison Road and for paying out of the same 
the expenses specified above in paragraph 5 and of giving by 
division the remaining rent thereof and of performing the 
worship of the idols, mentioned in the said paragraph and doing 
other acts &c., shall be received by and devolve on the person 
who might be senior in age, among my lineal descendants and 
heirs following the Hindu religion." 

The executors took out Probate, and the estate was fully 
administered by the month of July 1896 when the defendant 
claiming to be the shebait, and, apparently, without that right 
being challenged, took possession of the premises Nos. 162 and 164 
Harrison Road, referred to in the Will, and has since continued 
in such possession. It appears that there had been some previous 
litigation between the parties in which the present defendant 
was the plaintiff and the present plantiffs were the defendants, 
which resulted in a compromise. 

The contention of the appellant is that in as much as the 
appointment of shebait of the houses in Harrison Road was not 
to take effect until the estate had been administered, an 
unascertained moment of time, the person designated as shebait, 
that is to say, the sentor in age amongst the testators’ lineal 
descendants was a person who might not be in existence at the 
time of the death of the testator, and so was a person who could 
not be ascertained at the date of the testator’s death. It is 
contended that posstb/e and not actual events must be taken into 
account in dealing with questions of this class, and that, following 
the ruling in the Tagore case, (i) the gift was bad, as the senior 
in age amongst the lineal descendants might not be in existegce 


, on the death of the testator. It has been held in the case of 


Gnanasambanda Pandara Sannadhi v. Velu Pandaram, (2), 
that the ruling in the Tagore case applies to a hereditary office 
such as that of shebait, as much as to inmovable property. We 
however, do not think these cases apply to the present case. 
Under claus& 5 the executors were clearly appointed shebaits, 
and their appointment took effect from the date of the testator’s 


(11 (1872) 9 B. L. R. 877. 
(3) (1899) L. R. 27 I A. 09 ; I L. R. 23 Mad 271, 


Vor. It] HigH court. 


death. Under the same clause a certain portion of the rents of 
the Harrison Road houses are dedicated to the idols:— this is 
a disposition of the beneficial interest which takes effect imme- 
diately upon the death of the testator, Clause 7 is an immediate 
beneficial gift of the residue of those rents, a gift which came 
into operation immediately upon thé death of the testator. This 
appointment of shebaits and those gifts of the beneficial interests 
are, we consider, valid under Hindu Law. 


Then we come to clause 8 :-That does not interfere with the 
previous appointmet of shebaits or the previous bequests, but 
merely directs that, after the executors have administered the 
estate, and their duties as shebaits have ceased, that the senior 
in age of his lineal descendants should "act as shebait. Such 
directions are common enough in Hindu Wills, and we do not 
think that there is any thing contrary to Hindu Law .in the 
provision in clause 8. ` 


There seems to be but little substance in this litigation. 
The Shebaitship was a bare Shebaitship, all the income of the 
rust-property being appropriated. The plaintiffs will get their 
lhare of that income, and the defendant is bound to account to 

{them for it. 


We think, therefore, that the appeal should be dismissed 
with costs. 


Messrs. B. N. Basu & Co.,—Attorneys for the Appellants. 
Babu A. C. Ghosh—Attorney for the Respondent. 


P. K. S. d . Appeal dismissed. 
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Before Mr. Justice Rampini and Mr. Justice Mookerjee. . 
` DHARMADAS KUNDOO 
v. 


AMULYADHAN KUNDOO.* 


Hindu Law—Dayabhaga—<dAncestral property—mprorements and additions 
made by son—Payment by son of debt secured by mortgage upon ancestral 
land—Son. right of, in the property, during father's lifetime— Father 
right of, to eect son from property —Injunction restraining usor by son of 
ancestral property—Ill-treatment of father by son—Distinct property, 
acquisition of, by member of joint Hindu family—Right to such pro- 
porty, if depends on mode of acquisition—Estoppel, doctrine of, when 
applicable— Equity. 


Under the Hindu Law as expounded in the Dayabhaga, the right of a son 
to his father’s wealth does not originate from the date of his birth but from the 
date of the father’s death; so long as the father lives, he is absolute owner, 
not only of his self-acquired property, but also of all ancestral wealth ; and 
the father can deal with the same in any manner he likes, irrespective of the 
consent of his sons. 


Doe dem Juggomohun v. Neemoo Dosece (1) referred to. 

Although the acquisition of a distinct property by a member of a joint: 
Hindu family without the aid of the joint funds or of joint labonr gives a 
separate right and creates a separate estate, the acquisition of a distinct pro- 
perty with the aid of joint funds and joint labour gives the acquirer a right 
to a double share thereof; but the union with the joint fund of that which 
might otherwise have been held in severalty, gives it the character of a joint 
and not of a separate property. 


Goorooohurm v. Goluchmoney (2), Jadoomoney Dassee v. Gungadhar (8), 
Boorjeemoney v. Denobundoo (4) referred to. " 

Whether the acquisitions of a son are made with the help of the joint 
property or not, the father always takes a double share; if the acquisitions 
have been made by the use of the joint funds, the father takes two shareg, the 
acquirer takes two shares, and the rest of the brothers, one share each ; but if 
the acquisition have been made without the use of the joint funds they are 
divided half and half between the father and gon. 

Sree Narain Berah v. Goovoo Pershad Berah (5) referred to. 


. * Appeal from Appellate Decree No. 120 of 1805, against the decree of 
Tabu Denonath Sarkar, Subordinate Judge of Hooghly, dated the 16th 
January 1905, affirming that of Babu Debendra Nath Mukerjee, Munstff of 


Howrah, dated the 29th September 1904, ` 
(1) (1831) Morton 90, 2nd Ed. by Montriou 586. 
(2) (1843) Fulton 165. (4) (1855) 1 Bulnois 223, at p. 298, 


(8) (1856) 1 Bulnois 600, (5) (1866) 6 W. R, 219, 
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Property though originally and strictly self-acquisition censes to be such 
and acquires the character of joint property, if it is thrown into the common 
stock, np 

Sheo Dyal v. Judsonath (1), Chellayamal v. Muttiala Mal (2) referred to. 

Whena person, with actnal or constructive knowledge of the facts, in- 
duces another by his words or conduct to believe that he acquiesces in or 

` ratifies a transaction, and that other, in “reliance on such belief, alters his 
position, such person is estopped from repudiating the transaction to the pre- 
judice of that other. 

Duke of Leeds v. Earl of Amherest (3), De Bussche v. Alt (4), Willmott v. 
Barber (5) referred to. 

The doctrine of estoppel might be applicable when the owner of land secs 
another person erecting buildings upon it and knowing that such other person 
is under the mistaken belief that the land is his own property, purposely 
abstains from interference with the .view of claiming the building when it is 
erected. Ifa stranger begins to build on land supposing it to be his own, and 
the real owner perceiving his mistake abstains from setting him right and 
leaves him to persevere in his error, a Court of equity will not afterwards 
allow the real owner to assert his title to the land. Butif a stranger builds 
on land knowing it to he the property of another, equity will not prevent the 
real owner from afterwards claiming the land with the benefit of all the ex- 
penditure on it. 


Tala Peni Ram v. Kundan Lall (6), followed. 
Ramsden v. Dyson (7) referred to. 


Ifa person has made improvements in good faith as n bona fide occupant 
of the land and in the belief that the land is his own, he may be entitled in 
equity to reeqver the value of the improvements, 

Bright v. Boyd (8) referred to. 

But unless equitable grounds are made out, the moment the improvements 
are made, they belong to the owner of the land by mere operation of law. 

Wells v, Bannister (9) referred to. 

Even assuming that the son who made the improvements is entitled to the 
value of the improvements and that he has a charge upon the land to the 
extent of such value, he is not entitled to remain in occupation against the 
wishes of his father and the father is entitled to eject the son. 

- Parsons v. Moses (10), Jackson v. Loomis (11) referred to. 

Courts have power to afford adequate protection to afather agninst a son 
who ‘has trespassed upon his property, habitually molested him and destroyed 
‘the peace of hie family, even by granting injunction. 


Buldeo Das v. Sham Lall (12) referred to. 
WaterhBuse v. Waterhouse (18) explained and disapproved, 


(8) (1846) 2 Phill, 117. 


(1) (1868) 9 W. R. 61. 
P.C I. (4) (1878) 8 Ch, D. 286. e 
9 


(3) (1870) 15 "W. R. 
(5) (1880) 15, Ch. D. 96. 
(0) (1899) L. R. 26 I. A. 58 ; I. L. R. 21 All, 496. 
(7) (1866) L. R. I H. D. 129. (10^ (1861) 16 Iowa. 444. 
(8) (1841-8) 1 Story 478, 2 Story GOS. (11) (1895) 4 Cow, 163 ; 16 Am, De: 847. 
~ (9) (1808) 4 Mass. 514. (12) (1875) I. L. R. 1 All. 77.* 

(13) (1805) 22 Times Law Reports 195, 
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CIR Appeal by the Plaintiff. ` 
1906, Suit for ejectment of the defendant, one of the sons of 
Dharmadas Kundoo the plaintiff, from the property, the subject matter of the suit, 
PEN Kun. 2nd fora perpetual injunction restraining him from entering 
doo. thereupon and committing apy act of trespass. 


The facts of the case appear fully from the judgment. 
Babus Golap Chandra Sarkar, Sarat Chandra Dutt and 
Biraj Mohan Mojumdar for the Appellant. 
Babus Digambar Chatterjee and Nagendra Nath Ghosh for 
the Respondent. l C. A. V. 
Apri O The judgment of the Court was delivered by 


Mookerjee J.—This is an appeal on behalf of the plaintiff 
in an action commenced by him for the ejectment of the defen- 
dant, one of his sons, from the property described in the schedule 
to the plaint, and for a perpetual injunction restraining him 
from entering thereupon and committing any act of trespass. 
The plaintiff alleges that the land mentioned in the plaint is his 
ancestral property, that the defendant abuses and ill-treats him 
and sometimes attempts to beat him, and that his conduct has 
been of such a description as practically to destroy the peace 
of his family. He contends that the defendant is not entitled 

- to enter upon or remain on the property without his leaye and 
license and against his wish and consequently prays for a decree 
for ejectment and for a perpetual injunction. The defendant 
resisted the suit on various grounds amongst which it is sufficient 
to state that he alleged to have paid off a mortgage upon a 
portion of the land described in the plaint and to have made 
improvements in the other parts of the property and substantial 
additions to the ancestral buildings at. considerable expense from 
his own earnings. The defendant contended that as these 
improvements and additions have been made with the knowledge 
and assent of the plaintiff, the latter was estopped from ejecting 
him or restraining him from a fair use of the property. He 
further denied the truth of the charge of misbehaviour brought 
against him. The Courts’ below have concurrently found the 
following facts, namely, rst, that the land described in the plaint 
is the ancestral property of the plaintiff, secondly, that there 
were ancestral buildings to which improvements and substantial 
additions have been made by the defendant at considerable 
expenseewith the consent of the plaintiff, Zizrd/y, that a mortgage 
which covered a portion of the ancestral lands has been dis- 
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charged with money supplied by the defendant, fourhly, that 
the defendantlived jointly with his father till within the last 
two or three years, since when he has separated from him in mess 
and that during the time they lived jointly the defendant earned 
considerable sums of money as an engraver, while the plaintiff 
carried on the ancestral business of æ grocer, and fifthly, that the 
charge of misbehaviour is substantially true, and the defendant 
appears to have been exasperated because his father has made 
a testamentary disposition of the properties in favor of his 
brothers and thus practically disinherited him. Under 
these circumstances the Courts below have held that the 
plaintiff is not entitled to deprive his son of the enjoyment of 
the property and have accordingly dismissed the suit. The plain- 
tiff has appealed to this Court, and on his behalf the decision of 
the Court below has been challenged on two grounds, namely, 


first, that the plaintiff is under the Hindu Law, the sole | 


owner of the ancestral lands and that the additions and improve- 
ments effected by the defendant do not entitle him to possession 
against the will of the plaintiff, and secondly, that the conduct of 
the defendant entitles the plaintiff to a decree for ejectment and 
fora permanent injunction. The questions raised are somewhat 
novel and their decision is not altogether free from difficulty ; but 
after a careful consideration of the rules of the Dayabhaga School 
of Hindu Law by which the parties are admittedly governed, we 
must hold that the plaintiff is entitled to succeed. 

As regards the first contention of the appellant, it is now 
settled beyond the possibility of all dispute that under the Hindu 
Law as expounded by Jimuta Vahana in the second chapter of 
the Dayabhaga, the right of a son (o his father's wealth does not 
originate from the date of his birth but from the date of the 
: father’s death ; so long as the father lives, he is absolute owner, 
not only of his self-acquired property, but also of all ancestral 
weglth ; it follows, therefore, that the father can deal with the 
same in any manner he likes, irrespective of the consent of his 
sons. This has been treated as settled ever since the decision of 
the Supreme Court in Doe dem Juggomohun v. Neemoo Dossee (1) 
in which it was ruled that “a Hindu who has sons can sell, 
give or pledge, without their consent, immovable ancestral 
property situated within the province of Bengal, and that with- 
out the consent of the sons, he can, by Will, prevent, alter or 
effect their succession to such property." If, therefore, the 
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plaintiff is the absolute owner of the ancestral property described 
inthe plaint, the question arises, how far, if at all, has the 
position of the plaintiff been affected and his absolute dominion 
which is the essential characteristic of owner-ship has been 
restricted by reason of the improvements and additions made by 
his son. Upon this subject it is possible to take one of three 
views, namely, frst, that the additions belong to the son, secondly, 
that by reason of the improvements and accretions the whole 
has been converted into the joint property of the father and the 
son, and ¢hzrdly, that the additions belong to the father, because 
he is the owner of the land upon which the additions have been 
made. As regards the first of these alternatives, which was 
supported by the respondent, it was contended by the learned 
vakil for the appellant in the first place, that under Ch. II, paras. 
65 to 71 of the Dayabhaga, the father is entitled to a share of 
the acquisition made by the son, the extent of the share varying 
according as the patrimony has or has not been used in making the 
acquisition, and in the second place that whatever the rights of 
the son might have been to his self-acquisitions if he had kept 
them separate, he could not claim any exclusive title after he 
had voluntarily employed them in improving his father's property. 
As regards the first branch of his contention, the learned vakil 
for the appellant also relied upon the text of Manu, ch, VIII, 
vr. 416, that "three persons, a wife, a son and a slave are 
declared by law to have in general no wealth exclusively their 
own ; the wealth which they may earn is regularly acquired for 
the man to whom they belong." Similar views are expressed in the 
writings of other sages, for instance, in the institutes of Narada 
ch. V. verse 39 and ch. III. verse 38, and by Sankha and Likhita, 
quoted in Jagannath's Digest, Book V, Arts. 7 and 17. Itis not ` 
necessary, however, to consider whether the text of Manu, which 
might have been applicable to patriarchal families and which gave 
to the Hindu father the same absolute authority over his family as 
was possessed by the Roman father, has any application to 
modern times. It is sufficient for our present purposes to confine 
our attention to thelaw as expounded in the Dayabhaga and 
it is not essential, if at all open to us, to examine the original 
sources of that law as contained in the works of Manu and 
other sages, j (Collector of Madura v. Moottoo Ramalinga, (1). 
Under that law it was held by the Supreme ‘Court in the 
cases of ,G'ooroochurn v. Goluckmoney (2), Jadoomoney Dossee 
(1) (1868) 12 M. L A, 817 ai]. +6. 2) (J£48) Fultcn 165. 


Vor, UE) HIGH COURT. 


v. Gangadhur (1) and Soorjeemoney v. Dinobundoo (2) that 
although the acquisition of a distinct property by a member 
of a joint Hindu family without the aid of the joint funds or 
of joint labour gives a separate right and creates a separate 
estate, the acquisition’ of a distinct property with the aid of joint 
funds and joint labour gives the acquirer a right to a double share 
thereof ; but the union with the joint fund of that which might 
otherwise have been held in severalty, gives it the character of a 
joint and not of a separate property. It is argued, however, by 
the learned vakil for the respondent that if a father wishes to 
clam any share of the property acquired by his son, he must 
allow the son a share of the ancestral property in his hands ; and 
he bases this contention upon the fact that paragraph 73 of 
ch. II of the Dayabhaga finds place in a chapter on partition 
made by a father of ancestral property and of his own acquisi- 
tion. There would be considerable force in this argument but 
for the fact that under the Dayabhaga School of law, as inter- 
preted by our Courts, a Hindu father has quite as much power of 
disposition over ancestral lands as over his self-acquired 
properties. It must be held, therefore, that whether the acqui- 
sitions of a son are made with the help of the joint property or 
not, the father always takes a double share ; if the acquisitions 
have been made by the use of the joint funds, the father takes 
two shares, the acquirer takes, two shares, and the rest 
of the brothers, one share each; but if the acquisitions 
have been made without the use of the joint funds, they 
are divided half and half between the father and son. This 
view is in accordance with that taken by this Court in the 
case of Sree Narain Berah v. Gooro Pershad Berah (3). We are 
unable, therefore, to uphold the contention of the respondent, 
that simply because some of the rooms were built with money 
earned by the son, they belong exclusively to him. The second 
branch of the contention of the learned : vakil for the appellant, 
however, shows still more clearly, that the exclusive claim 
advanced on behalf of the respondent is manifestly untenable. 
It is well settled that property though originally and strictly 
self-acquisition, ceases to be such and acquires the character of 
joint property, if it is thrown into the common stock ; SAeo Dyal 
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(1) (1856) 1 Boulnois 600. (8) (1866) 6 W. R. 219. 
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fore, the land upon which the new buildings have been erected, 
had been joint property of the father and son, and the son had 
borne the expense of their erection, prima facie, the buildings 
would have been joint property, on the theory that the son had 
voluntarily thrown his earnings into the joint stock. The fact, 
therefore, that the land is not*joint property but belongs exclu- 
sively to the father, cannot obviously sustain the contention of 
the respondent that. the buildings he had paid for were his 
exclusive property. The first of the three alternative propositions 
must, therefore, be decided in favour of the appellant. 

As regards the second alternative proposition, it is argued 
on behalf of the respondent that the effect of the additions and 
improvements made, at the cost of the son, to the property of 
the father, has been to impress upon the whole the character of 
joint property. In support of this position a three-fold ‘argu- 
ment appears to have been advanced in the Courts below. It 
was contended in the first place, that at the request of the father, 
the son had got a portion of the property released from a 
mortgage and that the father had made an oral gift of such 
portion to the son. No attempt, however, seems to have been 
made to prove the alleged gift ; and even if an attempt had been 
made, it was bound to be infructuous, because as pointed out in: 
the casé of Dharmodas v. Nistarini (1), a valid gift of the portion 
in question could only have been effected by a registered instru- 
ment under section 123 of the Transfer of Property Act. It was 
suggested in the second place, as appears from paragraph 6 of the 
written statement of the defendant that the new rooms were 
built at the request of his father and expressly upon condition 
that they. would be his property, that he would be allowed to 
reside in them and that he would have his legal share, presumably 
after the death of his father, in the ancestral land and house. 
No issue, however, was raised upon this point and there does not 
appear to be any evidence on the record upon which a finding.as 
to the truth or otherwise of the alleged agreement could possibly 
besustained. In the third place, it was contended that the plaintiff 
was debarred by the doctrine of estoppel from asserting his 
title to the property and from claiming exclusive possession 
thereof. Upon this point the learned Subordinate Judge has 
held that as the plaintiff has allowed and encouraged his son 
to spend vast sums of money on the additions and improvements, 


(1) (1887) 1. L. R. 14 Cale, 46, 
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his claim is barred by estoppel. It appears'to us that the view Cvirn. 

of the Court below is based upon a loose and inadequate state- 1906. 
ment of the principle `of estoppel which was disapproved by Dharmadas Kundoo 
their Lordships of the Judicial Committee in Lala Beni Ram v. 

v. Kundan Lall (1). The High Court of Allahabad in Gopi v. An nM Eun 
Bisheshar (2) had ruled that if a man permits another to build 
upon his land and with the knowledge, that the building is 
being erected, stands by and does not prevent the other from 
doing so, then equity comes in, and by the rules of equity, 
which in this respect are the same as the rules of law, he cannot 
eject that other person. Their Lordships of the Judicial 
Committee overruled this case and observed that the doctrine 
might be applicable, whgre the owner of land sees another 
person erecting buildings upon it, and knowing that such other 
person is under the mistaken belief that the land is his own 
property, purposely abstains from interference with the view 
of claiming the building when it is erected. Their Lordships 
referred with approval to the decision of the House of Lords 
in Ramsden v. Dyson (3) which is an authority for the following 
propositions. (f) If a stranger begins to build on land supposing 
itto be his own, and the real owner perceiving his mistake 
abstains from setting him right and leaves him to persevere in 
his error, a Court of equity will not afterwards allow the real 
owner to assert his title to the lagd. (ez) But if a stranger 
builds on land knowing it to be the property of another, equity 
will not prevent the real owner from afterwards claiming the 
land with the benefit of all the expenditure on it, because, 
there is nothing in his conduct, active or passive, which makes 
it inequitable in him to assert his legal rights. These rules 
are based upon the principle that where a person, with actual 
or constructive knowledge of the facts, induces another by his 
words or conduct to believe that he acquiesces in or ratifies 
a "transaction, and that other, in reliance on such belief, alters 
his position, such person is estopped from repudiating the tran- 
saction to the prejudice of that other [Duke of Leeds v. Earl 
of Amherst (4), DeBussche v. Alt (5) and Willmott v. Barber (6)]. 
In the present case, when the defendant was fully aware that 
the land upon which he expended his money wag the property 
of his father, it is impossible to hold that the plaintiff is estopped 


s 
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from asserting his legal rights, or that the defendant had been 
encouraged by his quiescence in the expenditure of his money. 
Even if, however, the principle of estoppel had been applicable, 
it would be a matter for consideration whether the subsequent 
conduct of the defendant would not entitle the plaintiff to assert 
his legal rights without regard to any estoppel. We must hold, 
therefore, with reference to the second alternative proposition, 
that the defendant cannot successfully claim joint title and 
possession in respect of the properties described in the 
plaint. . 
As regards the third alternative proposition, it has been 
argued on behalf of the appellant, that the accessions and 
improvements belonged to the father athe owner of the corpus. 
It is not necessary for the purposes of the present litigation to 
determine finally whether assuming the improvements to have 
been made by the son upon the land of the father without his 
request, the father ought to be allowed to take them without 
reimbursing the defendant to the extent that his expenditure 
has enhanced the value of the property. No doubt, if the 
defendant had made the improvements in good faith as a bona 
Jide occupant of the land and in the belief that the land was 
his own, he might be entitled in equity to recover the value of 
the improvements [Bright v. Boyd (1), 2 .Keener's Cases on 
Quasi contracts, 291]. But unless equitable grounds are 
made out, the moment the improvements are made, they 
belong to the owner,of the land by mere operation of law. 
Thus in Wells v. Bannister (2) it appeared that the defendant's 
son had erected a house upon land belonging to the defendant 
under a license given him by the defendant to do so; the defen- 
dant, however, had not agreed either to convey the land to the 
son or to pay for the improvements so made. It was held that 
the father could not be charged for the improvements because 
the son had made them with full knowledge that the lnd 
belonged not to himself but to the father and as the father had 
not expressed any intention fo assume obligation in reference 
thereto, the son must be taken to have made the improvements 
without intention to charge the father therefor. Even if we 
assume, howewer, that in the case before us, the improvements 
were effected under circumstances which entitled the son to 
their value and to a lien upon the land, it does rot follow by 
any means that the defendant is entitled to remain in possession 


(1) (1841-8) 1 Story 478 ; 2 Story 608. (2) (1808) 4 Mass, 514. 
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till he has been reimbursed. [Parsons v. Moses (1) and the notes 
to Jackson v. Loomis (2),]. The owner is under no legal obliga- 
tion to pay for improvements which he did not desire, as a 
condition precedent to a decree for recovery of possession ; the 
‘improvements may be expensive and beyond the ability of the 
_ owner to pay without a disposition of the land for which, as in 
this case, he may have a strong attachment and which might 
have answered all his property without the improvements. 
[Jones on Liens, Vol. IT ss. 1131—1139.] We must hold, accord- 
ingly, that even assuming that the defendant is entitled to 
the value of the improvements, and that he has a charge upon 
the land to the extent of such value, he is not entitled to remain 
in occupation against the wishes of his father, and that the 
plaintiff is consequently entitled to a decree for ejectment. 

. The second ground taken on behalf of the appellant raises 
the question whether the plaintiff is entitled to an injunction 
restraining the defendant from entering upon the property. It has 
been argued by the learned vakil who appears on behalf of the 
father, that as appears from the Institutes of Manu, ch. II. verse 
159, and ch. II, verse 159, the Hindu Law strictly enjoins the 
son to be reverent to his father and that consequently this is 
a fit case for the grant of an injunction. He has further pointed 
out that not only is a son, who does not respect his father, highly 
censured in Hindu Law books, but that a son who is habitually 
inimical to his father and beats him or otherwise illtreats him, 
is excluded from inheritance. [Dayabhaga. ch. V. Art. 13, Daya- 

` tatwa, ch, IV. Art. 9. Dayakrama Sangraha, ch. LI. section 1 
paragraph 3. Vivada Chintamani, p. 244 and Vivada Ratnakara, 
ch. V, paragraph 11.] The learned vakil for the respondent, 
on the other hand, has placed considerable reliance upon the 
case of Waterhouse v. Waterhouse (3), and has argued that the Court 
will not, except in very grave circumstances, grant an injunction 
to restrain a son from entering his father’s house the result of which 
would be to sever the connection which ought to exist between 
parent and child. The case relied upon by the respondent is an 
authority against him in so far, as it laid down that the father 
may in some cases, forbid his son, even to enter his house 
and to séek the assistance of a Court of equity in protecting 
himself from molestation by his son ; but we are not prepared 
to agree with jhe other observations of Mr. Justice Buckley, 


(1) (1864) 16 Towa 444. (2) (1825) 15 Am. Deo 847. 
(8) (1905) 22 Times Law Hep. 196 
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which appear to us to be directed entirely in favour of the son 
and against the rights of the father. We are unable to hold that 
the only remedy of a father who is in his own house molested by 
his adult son, is to rely patiently, upon the effect of education, 
example, influence and guidance from childhood and throughout 
life, and that he is not entitl&d to seek the protection ofa Court 
of justice. It is the duty of the father to protect, to educate and 
to maintain his children, it is no less the duty of the children 
to be obedient and subject to the control of the father during 
their minority and to honor and reverence him ever after. It 
would be lamentable, if the Courts were powerless to afford 
adequate protection to a father against a son who has trespassed 
upon his property, habitually molested him and destroyed the 
peace of his family. The view we take is supported to some extent 
by the decision of the Allahabad High Court in Buldeo Das v. 
Shamlal (1), in which it was held that although the sons in an 
undivided Mitaksbara family have a proprietory right ini. the 
paternal and ancestral estate, they have not independent 
dominion, and that consequently, the father who was the head 
of the family, was entitled to eject his son from a portion of the 
family house which the son had occupied against the will of the 
father. It is not necessary for us to express any opinion as to 
whether such an order ought to be made in the case of "family 
governed by the Mitakshaya law ; but it appears to us that the 
case of a Dayabhaga family, like the one before us, stands on 
different footing and is very much stronger [West and Buhler's , 
Hindu Law, 3rd Edn. p. 211]. The plaintiff will, therefore, be 
entitled to an injunction restraining the defendant from entering 
upon any portion of the property described in the plaint without 
the consent of his father. It appears, however, that the question 
of title to the property and of the right of the defendant to the 
improvements made thereon has been only indirectly in issue 
in the present litigation ; indeed, having regard to the value, 
alleged in the evidence, both of the land and of the improvements 
if the question of title thereto had been directly in issue between 
the parties, the suit would have been beyond the jurisdiction of 
the Munsiff. We direct accordingly that the injunction which: is 
granted shall remain in force only until the defendant sücceeds 
in obtaining; if he can, a decree for possession of the land with 
the improvements, either in whole or in part, by a suit instituted 
in a Coyrt of competent jurisdiction. 


(1) (1875) I. L. R. 1 All 77. 
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The result, therefore, is that this appeal must be allowed 
and the decrees of the Courts below discharged. The plaintiffs 
will have a decree for ejectment and for an injunction limited as 
specified above. The respondent must pay the appellant his costs 
in all the Courts. 


B. M. Appeal allowed ; suit decreed ; 
l limiled injunction issued. 
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Before Mr. Justice Pratt. 
SHYAMA CHARAN BHATTACHARJEE AND OTHERS. 
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AKHOY KUMAR MITTER AND OTHERS." 


Rent, suit for recovery of arrears af — Co-sharer landlords—Joint — 
tenanoy—Separate tenanoy—Separate collection. 

An arrangement, under which fractional shares of the rent are pald sepa- 
rately to the different co-sharers, does not give rise to a separate tenancy and 
is perfectly consistent with the continuance of the original lease of the entire 
tenure, à 

Guni Mahomed v. Moran (1) and Gopal Chandra Das v. Umesh Narain 
Chowdhury (2) followed. : 

A suit for the recovery of arrears of rent may be bronght by all the co- 
gharer landlords jointly, although some of the plaintiffs had for nearly twenty 
five years been collecting half the rent separately and the remaining plaintiffs 
had been similarly collecting the other half. 


Appeal by the tenant Defendants. 
Suit for arrears of rent. 


The material facts and arguments appear from the judgment. 
Babu Sharat Chandra Roy Chowdhury for the Appellants. 
Dr. Rash Behari Ghose and Babu Sarat Kumar Mitra 
for the Respondents. 
The judgment of the Court was as follows :— 


Pratt J.—This suit for the recovery of arrears of rent was 
brought by all the co-sharer landlords. The Munsiff held that it 
was not maintainable because the plaintiffs 1 & 2 had for 25 years 


-been collecting half the rent separately and the remaining plain- 


tiffs-Nos. 3 to 12, the other half. 


* Appeal from ADDE Decree No. 1680 of 1904 agalnst the decree of 
J. A. Ezechiel, Esq., Additional District Judge, Jessore, dated the 14th April, 
1904, reversing the decree of Babu Kunja Behari Biswas, Additional Munsiff, 
Jessore, dated the Jdth December, 1903. . 

NorE.—No Letters Patent Appeal was preferred agninst this decision—Rep, 
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Omi The District Judge on appeal held that the suit was maintainable 
1905. as the co-sharer landlords have a cause of action in which they are 
Shyama Charan jointly interested. It is contended here that the District Judge 
Bhattacharjee was wrong. It was conceded at the hearing before me that there 
Akhoy Kumar has been no division of the tenure. It was, moreover, held in the 
Mitter, cases of Guai Mahomed v. Moran (1) and of Gopal Chundra Das 
Prat J. v. Umesh Narain Chowdhury (2) that an arrangement under 


SN which fractional shares of the rent are paid separately to the 
different co-sharers, does not give rise to a separate tenancy and is 
perfectly consistent with the continuance of the original lease of 
the entire tenure. Such an arrangement, which was made for 
mutual convenience, cannot, I think bind the parties for all time, 
but may be put an end to by the tenant or by the landlords collec- 
tively, though not by one of the landlords against the consent 
of the others. See Raja Promoda Nath v. Raja Ramoni Kant (3). 
In that case Mr. Justice Ghose observed :—" No doubt the 
original lease has not been put an end toby the arrangement that has 
been come to between the parties as to separate payment of rent, 
and if the co-sharers agree they might jointly maintain a suit for 
recovery of the whole rent.” The landlords wish to revert to 
the original condition of things, and thus to obtain the advantages 
of a decree under the Bengal Tenancy Act. I see nothing in 
principle which should prevent them from doing so if they are 
all agreed. No specific agreement has been set up by the tenants 
and it would not be just to presume that the landlords intended 
to contract themselves out of the benefit of the Bengal Tenancy 
Act, and that too without valid consideration. 

The learned pleader for the respondents raised a preliminary 
objection that a Second appeal is barred by section 153 of the 
Bengal Tenancy Act, as the amount sued for is Rs 99-3. I am 
inclined to think that this objection is correct, but as the point 
is a somewhat doubtful one, I have deemed it advisable -to deal 
with the question of law raised by the appellants. i 

In the result the appeal is dismissed with costs T 
M. K. M. Appeal dismissed. 

(1) (1878) I. L. R. i 96. (2) (1890) L D. R. 17 Cale, 695. 
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Before Mr. Fustice Rampini and Mr. Justice Woodroffe. 


RUP CHAND GHOSE. Civit. 
° v. 1906. 
SARBESSUR.CHANDRA CHUNDER AND ANOTHER.* May H, Y 


Ejectment suit by a second assignee against a first assignoe— Iepudiation of — 
the assignor's title by the first assig nee — Estoppel by agreement, osyress 
or implied — Indian Evidence Act (I of 1872) sections 115, 118. and 117— 
Estoppel of vendes against the vendor s title— Estoppel on à person taking 
possession under an instrument from repudiating that instrument — Cons- 
tructive trust, 


Per Curiam: Where it has been found asa matter of fact that the vendor 
had no title and that there was no sale to the second vendee, the latter cannot 
sue the first vendee in possession from the same vendor for ejectment, 

Per Rampini J.—The estoppel only exists so long as the grantee claims 
under the title of his grantor alone. 

Dalton v. Fitzgerald (1) distinguished ; Paine v. Jones (2) referred to. 

` Per Woodroffe J.—Sections 116, 116 and 117 of the Indian Evidenco Act 
are not exhaustive of the doctrine of estoppel by agreement, 

Dalton v. Pitegerald (1) referred to. 

Estoppels may be founded on agreements, express or implied, wherever 
justice requires it. As part of the law of evidence it is nothing but tho 
enforcement of what the pgrtics as honest men must have intended at the time 

E made the bargain. Such questions in each case should be dealt with on 
the broad grounds of justice and good sense irrespective of the existence of a 
precedent in point. 

The rule of estoppel enunciated in Buard v. Board (3) is that where 
property is taken possession of under an instrument, and the taking possession 
is in accordance with a right which would not have been granted except upon 
the understanding that the possessor should not disputo the tifle of him from 
whom possession was derived, thore is an estoppel on the grantee setting up 
& title adverse to and independent of that of ‘his grantor. 

But such a rule does not prevent & vendee from a vendor, who has no 
title, from perfecting his title by a purchase from the true owner. On the 
execution of the convcyance, the vendor's title and right to possession is 
extinguished. The vendes acqnires the property for himself, and he is under 
no obligation to maintain the title of his vendor. 

eArerill v. Wilson (4) followed. 

Here the possession was absolately given up. It was not a case of 
permissive possession, The possession was the sole right of the granice. 
There ig therefore, no estoppel where the grantee takes the land absolutely 
to hold for himself in fee and to dispose of it at pleasure. 

Osterhout v, Shoemaker (5) followed. 

Dalton v. Fitzgerald (1) distinguished. 


* Appeal from Appellate Decree No. 1923 of 1905 against the decree of 
R. R. Pope, Esq. District Judge, 24-Pergunnas, dated the 2ud September 1905, 
affirming that of Babu Behari Lal Banerjee, Subordinate Judge, 24-Pergauas, 
dated the 25th May, 1906. . 

(13 (1897) 1 Ch, Div, 440 : on appeal (1697) 2. Ch. Div. 86. 

(2) (1874) L. B. 18 Eq. 320. (4) 4 Barb, 180 ( Amer.) 

(8) (1873) L. R, 9. Q. B, 48 (5) (1842) 3 Hill 613 (Amer. 
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Appeal by the Plaintiff. 


Suit for ejectment by a second vendee against the first 
vendee of the first defendant. 


The material facts and arguments appear from the judgments. 

Dr. Rash Behari Ghose and Babus Umakali Mukerjee, 
Bhagwan Chandra Mukerfee and Nilmont Mukerjee for the 
Appellant. 

Babus Nihnadhub Bose, Sharat Chandra Roy Chowdhurt, 
Hari Bhusan Mukerjee and Mr. Chipendale for the Respondents. 

C. A. V. 

The following judgments were delivered :— 

Rampini J.—The facts of the case out of which this appeal 
arises are as follows :— 


The plaintiff alleges that he has purchased a plot of 8 cottahs 
of land in Kidderpore from one Punti Bewa and seeks to eject 
the defendant, who is now in possession of it. He admits that 
his vendor Punti Bewa previously to his purchase of it sold the. 
land to the defendant, but he alleges that this sale was a fraudulent 
one, brought about by undue influence on thé part of the defendant 
who was Punti Bewa’s mukhtear in certain Criminal Cases. 

The defendant contended that Punti Bewa had no title to 
the land, and that the true owner of the land was Narain Khela 
from whom he purchased it. He admits that he previously pur- 
chased the land from Punti Bewa in ignorance of the title of 
Narain Khela but avers that when he learnt of Narain Khela's 
title, he obtained a conveyance of it from him. 

The Judge has found (1) that Punti Bewa had no title to 
the land either by inheritance or adverse possession, (2) that it 
belonged to Narain Khela, (3) that the plaintiff paid no consider- 
ation for the deed of sale which Punti Bewa executed in his. 
favour for the land and that, therefore, there was no real sale by 
Punti Bewa to the plaintiff. He accordingly dismissed the suit. 

The plaintiff appeals. On his behalf it has been contended 
(1) that the plaintiff's deed of sale is valid, though no consider- 
ation may have been paid by him, (2) that the conveyance is not 
void, but voidable, (3) that the defendant is estopped from 
setting up ‘the title of Narain Khela without giving up pos- 
session to Punti Bewa or her representative, and (4) that he ‘is 
a constructive trustee on behalf of Punti Bewa, and can only 
ask in this suit to be re-imbursed for the sum of Rs. 500 which 
he paid to Narain Khela for his title to the land. 


SS 


` Vor. ITL} HIaK court. 


° 

It seems unnecessary to consider the first and second of the 
grounds of appeal. Punti Bewa has been found to have had no 
title. She had, therefore, no interest in it which she could convey 
to the plaintiff. It is therefore immaterial, whether the convey- 
ance was a good conveyance or not and whether it was void or 
only voidable. - 


The learned pleader for the appellant admits that the defend- ' 


ant is not estopped from setting up the title of Narain Khela by 
any rule of estoppel to be found in the Indian Evidence Act, or 
any other Statute prevailing in this country. But he argues the 
defendant obtained possession from Punti Bewa, and ought, there- 
fore, when sued for ejectment by Punti Bewa's assignee or repre- 
sentative, to give up possession of the land before he sets up the 
title of Narain Khela, or at all events, he ought only to ask to be 
re-imbursed the sum he paid to perfect his title before giving up 
possession of it to the plaintiff. The learned pleader for the 
appellant in support of these contentions cites the cases of 
Dalton v. Fitzgerald (1), Bigelow on Estoppel p. 356 and 
FKishendatt Ram v. Muntaz Ali (2). 

These questions so raised on behalf of the appellant need 
only, I think, be considered if the plaintiff has a good conveyance 


'of the land—which the Judge of the Court below has found that he 


has not. But assuming that he has such a good conveyance, I would 
answer firstly, that the plaintiff has “never asked in his plaint or in 
either of the Courts below for the relief which his pleader now 
asks for him. In both the Courts below the plaintiff has strenu- 
ously contended that his vendor had a good title to the land. 
Secondly, that it would be useless for the defendant to deliver up 
possession to the plaintiff. He has title to the land. The 
plaintiff would be bound, if not prevented by rules of procedure, 
to give backspossession to him on his suing for possession and prov- 
ing his title. Thirdly, the circumstances of the cases referred to 
axe very different from those of the present case and do not seem 
to warrant the conclusions the learned pleader endeavours to 
induce us to draw from them. In Dalton v. Fitzgerald (1), the 
defendant obtained possession of certain land from a grantor who 
had no title to it. By means of that possession he was able to 
acquire a good title by possession agaiust the true owner. Hence, 
he was held to be estopped as against the grantor and his 
remainder-ryen from disputing the validity of the deed of grant. 


(1) (1897) 1 Oh. 440, on Appeal (18.7) 2 Ch. 86. ° 
(2) (1879) I. L. R, 5 Cale. 198. 


631 


CIVIL. 
1906. 
— 
Rup Chand Ghose 


Barbessur Chandra 
Chunder. 





Rampini J. 


CIVIL, 
1908. 
—7— 
Rup Chand Ghose 


v, 
Sarbessur Chandra 
Chunder, 





Rampini J. 


THE CALCUTTA LAW JOURNAL. [Vor. III. 


2 

In the present case, the facts are quite different. The defendant 
did not perfect his title by adverse possession. He has no title 
by. adverse possession. He has obtained title to the land from 
the true owner. Moreover, in the case of Paine v. Jones (1, a 
different rule seems to have been.laid down. For here, a widow 
having obtained possession af certain property under the Will of 
her deceased husband, and having perfected her title to it by 
adverse possession, the remainder-men under the Will were held 
not entitled to oust a purchaser of the property from her. 

The rule of estoppel laid down in Bigelow would seem to be 
that the estoppel only exists, so long as the grantee claims under 
the title of his grantor alone. : 

Nor can I see any circumstances in this case which render 
it possible to regard the defendant as the constructive trustee of ' 
Punti Bewa. It is true that the Judge of the Court below after 
dismissing the plaintiff's suit goes on to consider the propriety 
of the defendant's professional conduct and finds that the defend- 
ant took advantage of his position as Punti Bewa’s mukhtear to 
induce her to-make over to him a very valuable piece of land at 
very inadequate price. I doubt very much the correctness of the 
Judge’s conclusion on this point. The defendant was in no con- 
fidential relation to Punti Bewa as regards the land in dispute. 
He was her criminal mukhtear in two petty criminal cases of tres- 
pass on the land, in which Punti Bewa was not an accused but 
the complainant. He did not apparently coerce her into selling 
the property to him. He did not cheat her, for he has been tried 
for that offence and acquitted. He was not enabled to. pufchase 
the property owing to his position as Punti Bewa's criminal 
agent ; so I cannot see why he.should be held to be her constructive 
trustee. The case of Ktshendatt Ram v. Mumtaz Ali Khan (2) 
cited by the appellant's pleader would not seem to warrant such a 
conclusion. 

I would, therefore, dismiss this appeal with costs. a 

Woodroffe J.—The finding of the District Judge is that 
there was no ‘real sale" by the first defendant, Punti Bewa to the 
plaintiff. Itis notclear to me what is meant,there being no 
allegation that the plaintiff is a benamdar for Punti Bewa. ' With’ 
reference, however, to that portion of the finding which states 
that there was ho sale because the cansideration was not paid, 
it is necessary to point out that it is not sufficient for the defend- 
ant to establish that the sale to the plaintiff was voidible at the 


(1) (1874) L. R. 18 Eq. 320. (2) (1897) 1. L. R. 6 Cale 198, 
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option of his vendor. He would have to show that it was and 


is absolutely void ; Zal Achal Ram v. Raja Kazim Husain (1), 
Taking it, however, that there was a sale to the plaintiff, he ` Rup Chand Ghose 
got nothing by it as his vendor Punti Bewa had no title which Sarbast Ohnndm 
in law was with Narain Khela, the heir of the last admitted full Chunder, 
owner Panch Cowrie and the vendor of the second defendant. Woodroffe J. 
It has been, however, argued (and this is the main question in 225 
the case) that assuming that the plaintiff's vendor had no title, the 
second defendant, as having himself obtained possession of the 
property in suit from the plaintiffs vendor, is estopped from 
alleging that the latter had no title. 
This is admittedly not a case of estoppel by misrepresentation 
which is dealt with by section 115 of the Evidence Act. Ifitis 
ah estoppel at all, it is an estoppel by agreement. Sections 116 
and 117°of that Act mention certain well-known forms of this 
kind of estoppel, vig. that of the tenant, the licensee, bailee and 
acceptor of a Bill of Exchange. The case does not come within 
any of these, though it has been argued in part on the. analogy 
of the tenants estoppel. It has, however, been correctly submitted 
that these sections are not exhaustive of the doctrine of estoppel 
by agreement. The case cited to us, Dalton v. Fitzgerald (2), 
is an instance of such an estoppel which is not provided for by 
the Act. mE : 
~ It has been pointed out by a text writer of the highest 
authority on the law of evidence, that the Courts formerly 
through the phraseology and under the garb of "evidence" 
accomplished results which they now attain through a cautious 
reaching out of.the principle of estoppel, the modern exten- 
sions of this doctrine broadening the law by a direct and 
open application of maxims of justice (Thayer's Evidence at the 
Common Law 318). While there can be no estoppel by agreement 
` where the justice of the case does not require it, such an estoppel 
may be found to exist where there is an agreement either express 
or to be implied from the conduct of the parties to, or the nature of 
the transaction itself which justice requires should be enforced. I 
quite agree with what was said by Dr. Rash Behari Ghose that 
such matters must be dealt with on the broad ground of legal 
. principle irrespective of whether a reported decision'in point may 
or may not be found. The question in each case ig: Is there a 
misrepresentftion or is there an agreement, as the case may be, on 


(1) (1905) L. R. 881. A. 113 121 ; I. L. R, 27 All 971. 
(2) (1897) I Ch.440 ; (1897) 2 Ch .80 
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Rup Chand Ghose " transactions there are which are so obviously based on a conven- 
t. tional state of facts that, for that very reason, the parties never in 
Barbent E practice come to any express agreement about them at all and the 
= m fe J. ' estoppel is nothing but the cafrying out of what the parties as 
2s honest men must have intended if they thought about the matter 
at all at the time they made their bargain (Cababe, Estoppel 12,21) 

The parties are deemed to have dealt with one another on the 

basis of their rights being regulated by a conventional state of 

facts. The tenant and licensee and bailee obtaining possession 

are taken to accept it upon the terms that they will not dispute 

the title of him who gave it to them and without whose permis- 

sion they would not have got it. The act of acceptance of a bill 

amounts to an undertaking to pay to the order of the drawer. 

Though all are instances of estoppel by agreement the precise 

term of the agreement and, therefore, of the estoppel may vary 

-according to the nature of the particular transaction in each 

case. Another instance of such an estoppel is that which has 

been mainly relied on in the argument, viz, the estoppel on a 

person taking under an instrument whether it be a testament or a 

deed inter vivos, of which the case of Dalton v. Fitzgerald (1) is an 

example. This decision is an application of the rule of which 

Board v. Board (2), is a leading case. It is an instance of a 

particular form of estoppel by agreement. The principle of the 

rule in such case is this that where property is taken under an 

instrument and the taking possession is in accordance with -a 

right which would not have been granted except upon the under- 

standing that the possessor should not dispute the title of him 

under whom the possession was derived, there is an estoppel 

(Bigelow on Estoppel, 5th Edition, 554). But the circumstances 

must raise such an understanding before there can be an estoppel. _ 

Such an understanding will be found to be implied in cases 

where, as in Dalton v. Fitzgerald (1) and kindred cases, several per- 

sons take limited interests under the same instrument. In that 

case the person to whom, say, the first estate is given, enters into 

possession on the footing that the several estates creatéd by the 

instrument axe to take effect as directed by it. The rule, which, 

as all true rules, is based on good sense and justice, has sometimes 

been dealt with as a part of the doctrine of electior and coming 

under thé prohibition against the adoption of inconsistent posi- 


(1) (1887) 1 Ch, 440 ; (1897) 2 Oh 86. (2) (1878) L. H, 9, Q. D. 48, 
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tions. A party cannot both approbate and reprobate. He cannot 
say that a document is valid to enable him to take a benefit under 
it, but is invalid as regards the interests of those in remainder 
who claim under the same instrument. The case of Paine v. 


Fones (1) cited by the learned pleader for the respondent is not, - 


in my opinion, in conflict with either Board v. Board, or the latter 
decisions, for the widow in that case had no title under the Will. 
The question whether the fact that she believed that she had 
such a title when she entered into possession affected the position 
(a matter which is dealt with in the judgment of Lindley L. J. in 
Dalton v. Fitzgerald (2), need not be now discussed: 

If the present case be tested on the principles stated, it will 
be found that there can be no estoppel. Where and what is the 
agreement on which the estoppel is to rest? It is obvious as 
said by Paige J. in Averill v. Wilson (3), that no relation of 
landlord and tenant, not even in a qualified form, exists between 
a grantor and grantee. On the execution of the conveyance the 
vendor's title and right to possession is extinguished. The vendee 
acquires the property for himself and he is under no obligation 
to maintain the title of the vendor. The former has the right 
(as was done in this case) to fortify his title by the- purchase of 
any outstanding title which may protect his possession. Again 
as was held by Branson J. in Osterhout v. Shoemaker (4), a 
tenant cannot question his landlord’s title but a grantee in fee 
may doso. The possession is absolutely given up. Itis nota 
case of permissive occupation. The possession is in the sole right 
of the grantee. There is, therefore, he says, no estoppel where 
the occupant 1s not under an obligation, express or implied, that 
he will at sometime or in some event surrender the possession. 
The grantee in fee does not receive the possession under any 
agreement express or implied that he will ever give it up. He 
takes the land to hold for himself and to dispose of it at 
pleasure. In this case the second defendant is such a grantee 
and as there was no enjoyment by permission there can be no 
such estoppel as is raised from the existence of such enjoyment. 

Lastly, the case of Dalton v. Fitzgerald (5) does not apply. 
It is not merely that there are differences between that case and 
this. There are nearly always differences as was said by Lord 
Blackburn as regards analogies, Clark v. Adie (6). The case under 

(1) (18749 L. R. 18, Eq. 320, (8) 4 Barb. 180. (Amer) 

(2) (1873) L, R. 9 Q. B 48. (4) (1842) 8, Hill 618. (Amer) 


(5) (1897) Ch. Div. 440. On appeal (1897) 2 Ch. Div 85. 
(6) (1877) 2 A. C. 423 at 435, 436. 
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discussion was one of a particular form of estoppel .by agreement. 
But such an agreement is not to be found in this case in which 
the question is whether any agreement can be found on which an . 
estoppel can rest. There can be no such agreement as raised the 
estoppelin that case where as here the party takes solely and 
absolutely an estate under the instrument. This is nota case 
of several parties claiming under the same instrument. The 
principle of the decision cited is, therefore, inapplicable. It is 
true that the plaintiff now and the second defendant formerly 
claimed under the same person. But they each claimed an 
absolute estate under different instruments. But further the 
second defendant no longer claims under the plaintiff's vendor 
but under the outstanding title of Narain Khela which he 
purchased. The parties neither claim under the same instru- 
ment nor under the same person. As pointed out in Bigelow 
on Estoppel (p. 358) with certain exceptions there noted, a 
grantee is not estopped to deny the title of his grantor and it is 
not broadly true to say (at 346) that when two persons trace title 
to the same grantor each is estopped against the other, though 
it may be, as in such a case as that of Dalton v. Fitzgerald (1), 
that if a grantee assert no other right or title than that froma 
common grantor he will be precluded as against other grantees 
under the same instrument from denying that his grantor had 
title when he conveyed. 

In the present case there was and would not have been any 
agreement between the parties on which any such estoppel as is 
argued for can be founded. The first defendant believed she was 
giving and the second defendant beleived that he was accepting 
an absolute title and no rights in favour of the vendor or of any 
third party were or could have been contemplated at the time. 

The questions which arise between the second defendant and his 
vendor are unconnected with any estoppel. Whether he obtained 


` his conveyance through undue influence, abuse of: fiduciary rela- 


tion, fraud, misrepresentation, and without payment of consider- 
ation as alleged, are wholly different matters from, though they 
are mixed up with, the plea of estoppel in the grounds of appeal. 
These are issues arising directly between the second defendant 
and his vendor which should have formed the subject matter of a 
separate suit between them. If established they would have been 
grounds for setting aside the conveyance in whigh case the 
vendor might have disposed of the land to the plaintiff. In such 


(1) (1897) 1 Ch, Div. 410 ; on app. (1897) 2 Ch Div. 86, 
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suit she might have raised the point (though with what success . 


itis unnecessary to consider) that the second defendant was a 
' trustee for her in respect of the outstanding title he had acquired. 
The vendor of the second defendant has not sued for either of 
these purposes. The suit is by her other vendee who does not 
seek any relief by way of setting asse the conveyance, assuming, 
which it is not necessary to consider, that he could have been 
given'such relief. The suit is, in my opinion, misconceived. 


Whatever may be said as to the merits, were this a suit between . 


the defendants, this case must be regarded what it is, vis, a suit 
between two rival vendees of the first defendant. 

I agree that the appeal. must be dismissed on the ground 
that the plaintiffs vendor had no title and that the second 
defendant is not estopped from raising that defence. As regards 
the conduct of the mukhtear with which I am not satisfied and 
upon which a reference has been made by the District Judge, 
I have dealt with this matter in a separate judgment. 


H. S. Appeal dismissed. 


CRIMINAL REVISION. 


Before Mr. Justice Mitra and Mr. Justice Holmwood. 
KALI CHARAN GHOSE AND OTHERS. 
v. 


RAJJAB ALI.* 


Code of Criminal Procedure (Act V of 1808), section 526—Transfer of Criminal 
onse—Reasonable apprehensions—Ends of justice, expedient for—Procced- 
ings subsequent to application under section 526 (8),— Void, roidable or 
calid. 

When before the commencement of the hearing, an application is made 
to a Magistrate under section 526 (8), Criminal Procedure Code, to adjourn the 
case for the purpose of enabling a party to apply to the High Court for a 
transfer, the Magistrate is bound to postpone the hearing of the case, and his 
refusal to do so renders the subsequent proceedings voldable, if not void, 

Queen- Epvess v. Gayüri Proswnno Ghosal (1), Surat Lal Ohowdhry v, 
Emperor (2), and Kishori Gir v, Ram Narayan Gir (8) followed. 


' * Oriminal Miscellaneous No. 36 of 1908, on an application for the transfer 
of a case from the flle of H, K. Briscoe Esq., Sub-Divisional Magistrate of 
Madaripur, Faridpur. 

(1) 1888) . L. R. 15 Calc. 455. ‘ o (1902) I. L. R. 29 Oalc. 211. 
: (8) (1808) 8 C. W. N. 77, . 
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The proceedings may, however, go on until they arrive at a stage from whicb. 


` if the proceedings are carried on further, the accused might be prejudiced in 


his defence, 

Dhone Krista Samanta v. King Emperor ay and Jukaruddin Sarkar v. 
Emperor (2) followed. 

Por Mitra J, —The authority to go on with the case, after such an applica- 
tion, is one that should not be exereised save in cascs of an exceptional character. 

-However proper the conduct of a Judge may be, the state of the mind of 
the accused is to be considered and any incidents which are calculated to 
create in his mind a reasonable apprehension that he may not have a fair and 


. impartial trial are good grounds of a transfer, 


In the matter of Wilson (8), Dupeyron v. Driver (4), Farzand Ali v. 
Hanuman Prosad (6), Kishori Gir v. Ram Narain Gir (6), Khetu Panday v. 
Mohim Nath Bishi (T) Girish Chandra Ghosh v. Chandra Aleni Dasi (8), 
and Nittyanunda Kanarvav v, King Emporor (9), followed, 

In order to test what is a reasonable apprehension, the Court ‘ought to 
place itself in the position of the accused to consider the facts and circums- 
tances attending his position. 

In the present constitution of the criminal judicial administration of the 
country, & Sub-Divisional Magistrate has to perform some of the functions 
of the Police as also those of a Judge and well balanced mind may not find 
any bias in the mind of the Judge however incongruous his actions may be, 
But the appreciation of a mind properly constituted cannot be the standard 
to judge of the foclings of an ordinary man accused of an offence. If the 
words used by and the actions of a Judicial Officer, though susceptible of 
explanation and traceable to a superior sense of duty, are calculated to 
create in the mind of the accused an apprehengion and not merely a foolish 
apprehension that he may not have an impartial trial, it is expedient for the 
ends of justice to transfer the case to another Judge for trial, 

Narain Chandra Bannerjee v. Lhe Howrah Municipality (10) explained, 


Rule obtained by the accused persons for a transfer of 
the case against them 


e 


The rule was issued on the following application :— 


“u That on the 15th April 1906 the complainant abovenamed 
made a verbal complaint before the second officer of the Madari- 
pur Sub-Division to the effect that your petitioners had assembled 
at a Mela (fair) held at Pathakbart near Madaripur and had "with 
a view to preventing him from selling foreign goods, assaulted 
him and damaged his goods. 

“That on the next day the 16th April 1906, the said second 
officer examined the said complainant and several of his witnesses. 


(1) (1902) 6 C. W. N. 717. (8) (1903) 8 C. W. N. 77. 
(2) (1904) 8 O. W. N. 910 (1) (1903) 8 0. W. N. 

(8) (1891) I. L. R. 18 Oale. 247. — (8) (1004) 8 C. W. N. 5 9. 
(4) (1896) I. L. R. 23 Cale. 495, (9) (1905) 9 C. W, N..619 
3 (1896) I, L. B. 19 AI, 64, — (10) (1905) 10 C. W. N. 441. 
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* That the said second officer ordered the police to institute 
a regular case on the said examination of the complainant and the 
police accordingly took cognizance of the case, treating the said 
examination as the First information in the case, and sent the 
case up in A Form on the 22nd April 1906, for trial under sec- 
tions 147 and 327, Indian Penal Code. 


“That on the same day the 16th April 1906, Mr. H. K. 
Briscoe, Sub-divisional Officer of Madaripur sent for the Head 
Master of the Local High English School and interviewed him 
regarding the alleged complicity of some of the boys of his 
achool in the matter. 


* That in the course of his conversation with the Head Master 
Mr. Briscoe observed to the effect : “ The name of the Madaripur 
High English School will be effaced from the face of the earth 
and the authorities will see to its disaffiliation." 


“That on the same day Mr. Briscoe went to another Mela 
the Horikhola Mela and there on the identification of his orderly 
peon, one Yakub Ali who is a friend of the complainant and has 
beea actively helping him in this case, arrested your petitioner 
No. 3 and took him over to the house of the Naib Nazir whence 
he was subsequently allowed to go home. 


“ That on the next day the 17th April 1906, the High English 
School was during school hours surrounded under the orders of 
Mr. Briscoe by about a hundred constables and chowkidars, with 
lihies and the investigating Sub-Inspector of Police entered 
the school premises with the complainant and his witnesses for 


the purpose of identifying the persons accused by the said com- 
plainant. ` 


“That while the identificátion was going on, the said 
Mr. Briscoe came into the school and asked the Head Master 
to call out the rolls and make the students pass him one 
by one. : 

“That Mr. Briscoe asked the Sub-Inspector to take down the 
names of the students that were absent from school on that day. ` 

“ That your petitioners are informed and they verily believe 
to be true that the complainant and his witnesses have with the 
help of the abovenamed Yakub Ali, interviewed Mr. Briscoe at 
his private residence and have had conversations with him regard- 
ing this cases 

“That on the 24th April 1906 the date fixed for the hearing 
of this case and before the proceedings began, your petitioners 
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presented an application to the learned Sub-Divisional Officer 
under section 526, Criminal Procedure Code, for an adjournment 
of the case, but the learned Magistrate refused the said applica- 
tion and proceeded to examine witnesses. 


“That after examining, three witnesses for the prosecution 
the learned Magistrate of his own motion, postponed the case 
-till 7th May 1906 for enabling your petitioners to move your 
Lordships. = l ; 

“ That on the same day your petitioners applied for copies of 
the depositions of the witnesses examined by the second officer on 
the 16th April 1906 under section 164, Criminal Procedure Code, 
and paid expedition fees for.such copies. 

"That even after such application the learned second.officer 
who is a Mahomedan gentleman and president of a rival school 
committee in Madaripur and who, your petitioners are informed 
and verily believe, has been having various consultations on this 
case with the leading Mahomedan gentry of the town and the 
complainant and his witnesses, did not produce the depositions 
but'kept them at his private residence till the 28th April 1906 

"when he was ordered by Mr. Briscoe to produce them, after 
another applicatíon had been made on behalf of your petitioners f 
on the 27th April 1906. | 

“That the said second officer has made this case assume a 
racial aspect between the Hindus and Mahomedans by actively 
co-operating with the complainant and his witnesses who are 
Mahomedans like himself. , 

«That on account of the circumstances above set forth, your 
petitioners are apprehensive that they will not get a fair and 
impartial trial from either of the Magistrates at Madaripur. 

Babu Narendra Kumar Basu appeared on behalf of the 


: Petitioners. . 
No one showed causé but the Magistrate submitted” an 


explanation the substance of which was as follows :— 

(5) I did interview the Head Master. I considered such a 
course only reasonable and my duty. 

(6) I said to him :—" If a number of your boys are convicted 
in this case the school will, I expect, be wiped out.” I am not 
“ one of the authorities” but if any boys straightforwardly admit 
complicity or if you on enquiry are satisfied as to their guilt, I 
will gladly allow them to be dealt with out of Court for their 
sake and in that case I will do what I can fo save the school from 
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the consequences, whereas in a case of conviction I shall have to 


report against the school. Otherwise they must take their trial 
with the adult accused,” I referred to this offer again in Court 
on the 24th April. Why then has it been suppressed ! 

(7) I returned from tour at 3-8 P. M. and went down early 
to take any measures necessary. A boy was produced before me. 
I rode about 50 yards off out of the press and dismounted ; the 
boy was charged by two shop-keepers, I then under section 65, 
Criminal Procedure Code, arrested him. The town Head Con- 
stable proposed to take him under arrest to the thanah. I con- 
sidered such degradation undesirable and released the boy on his 
mere promise not to leave Madaripur without permission. I told 
the Head Constable to take note of his name. » I myself took no 
note of the name of the boy or his accusers. The boy was not 
taken to, my house and he was released promptly by an act of 
risky clemency. 

(8 to xo) The Sub-Inspector with my consent went to the 
school. The second officer had sent him with a note to the Head 
Master on the previous day with a request to let him arrange for 
identification and no objection was raised. The Sub-Inspector 
arranged for chowkidars and constables himself. I gave no such 
orders and there is no ground whatever for the allegation that 
I did. I saw some ten or twelve only and their presence was 
fully justified by the crowd that assembled. I received inform- 
ation in Court that the identification was over, that the Sub- 
Inspector was trying to find out absentees and things were not 


going smoothly. In similar circumstances there was an unplea- | 


sant incident at Mymensingh (vide Bengalee of 30th December 
1905). That periodical rather eulogized the action of the Head 
Master and strongly praised the Madaripur School for its 
"independence" some months back. The local correspondent 
of the said publication with at least one intimate friend, both 
of notorious sympathies and members of the committee, were 
. reported present; as they were in the school and I feared a con- 
tretemps with the Mahomedan Sub-Inspector and felt that I 
should be responsible if such occurred through my not going. 
The identification was over. I got the masters to call over their 
boys who filed out, while the Sub-Inspector recorded the absentees. 
I myself took no note and departed immediately after. — 

(11) This is an absolute falsehood. Why are no particulars 
given? I car only give an unqualified denial. 

(12) My order was badly worded. My meaning is clearly 
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explained by my action. I exercised my right or supposed right 


under Sub-section 8, to carry on proceedings up to the stage of 
calling the accused for their defence. Such applications cannot 
of course be rejectefl, but I honestly believed that it was not 
necessary to stop at once. My reasons were that I honestly believ- 
ed the application to be frmolous, as the learned pleader had 
applied for an adjournment to settle the case, as in his opinion 
this would be best for Madaripur, whereon I said the case was 
non-compoundable and he then at once retaliated with section 
526, Criminal Procedure Code. He is also Chairman of the 
Municipality and an- unscrupulous use could easily be made by 
partisans of his expressed desire to settle, to influence the com- 
plainants who are all small local shop-keepers ;—there have been 
rumours of such in the past. Also the Hindus complain that the 
case is maliciously false, while the Musalmans say it is a case of 
gross oppression. I, theréfore, thought it essential to get the case . 
decided as early ås possible one way or other. : 

(14 to 16), The application was made in the latter part of 
the afternoon of 24th. I passed the order "issue" on 27th. I 


‘was told by a deferice pleader that copies of these statements 


had been withheld. The Court Sub-Inspector replied, that no 
such statements were with the record and he did not know if 
statements had been recorded under section, 164 Cr. P. Code, 
though he knew the second officer had made enquiries. I passed 
an order "ask second officer if he has such documents" and give 
it to the Court Sub-Inspector. The pleader returned on the 


.28th and on learning that the documents had not been made 


over, I: passed an order for their immediate delivery. All con- 
cerned may have been a trifle leisurely since they knew there 
was an application in process of transmission to the High Court, 
and-these statements could not be material therefore, but would 
only be of use for the trial some weeks ahead. I strongly re! 
pudiate the allegations against the second officer as being 
themselves, rather the outcome of racial animus, especially ag 
he has no opportunity of refuting them. The case would not 
be transferred to him in any case in view of his share in the 
enquiry. These statements are gratuitious insults. ~ 

Babu Narendra Kumar Basu for the Petitioners :—I submit 
that it is clear from the Magistrate’s explanation itself that the 
petitioners have a reasonable apprehension of not getting a fair 
trial. The Magistrate’s interviewing the Head Master and 
giving the warning before trial, might reasonably lead to such 


Vou. IIL] HIGH COURT. 


apprehension. Then his having arrested the boy, on a date 
subsequent to the alleged commission of the offence, was in 


contravention of the terms of section 62, Criminal procedu 
Code. 


[Holmwood J.—Almost all your allegations have been . 


satisfactorily explained by the Magistrate.] 

I submit that it is clear upon the rulings, that it is not when 
allegations can be explained away that a transfer is not granted— 
See Dupeyron v. Driver (1), Khetu Panday v. Mohim Nath (2), 
Kishori Gir v. Ram Narayan (3), and Nittyanunda v. King 
Emperor (4). It is the mind of the accused that isto be looked 
to, and if there is any reasonable apprehension i in his mind, that 


ought to be respected. Moreover the learned Magistrate has acted ` 


in direct contravention of-the provisions of section 526, Criminal 
Procedure Code, in refusing the prayer for a postponement. 
See the case of Queen Empress v. Gayitri Prosunno Ghosal (b), 
and Axshori Gir v. Ram Narayan (3). That in itself would 
lead to an apprehension inthe mind of the accused and his 
mind ought to be quieted. 

C. A. V. 
- heir Lordships delivered the following judgments :— 


Mitra J.—This Rule was issued on the District Magistrate of 
Faridpore and the complainant Rajjab Ali, to show cause why the 
case against the petitioners now pending in the Court of the 
Sub-Divisional Magistrate of Madaripore should not be trans- 
ferred for trial to some other Magistrate in the district competent 
to try-it. The complainant has not appeared and shown cause. 
The Sub-Divisional Magistrate of Madaripore has submitted an 
explanation through the District Magistrate and the District 
Magistrate has stated in his letter to the Registrar of this Court 
that it will be extremely inconvenient and expensive to the 
complainant and his witnesses, especially at the present sowing 
season, to attend any Court other than a Court at Madaripore, for 
the trial of the case. The District Magistrate has also expressed 
his fear, that the transfer of the case might compel the complain- 
ant to come to an amicable'settlement with the accused and thus 
defeat justice. The main grounds relied on by the petitioners 
for the transfer of the case are, (a) that theSub-Diwisional Magis- 


trate took an active part in the investigation of the case by the 


(0 1806) Í L. R. 23 Calo, 495. (3) (1908) 8 C. W. N. 77. è 
(2) (1903) 8 0. W. N. 7 4) (1905) 9C. W. N.6 éis. 
(5). (1888) I, L. n 15 Cale, 455, 
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police, (6) that he has entertained a bias against the petitioners as 
regards their commission of the offences with which they are 
charged, (c) that he has displayed by his words and conduct an 
anxiety for the conviction of the petitioners, and (d) that he was 
wrong in not at once postponing the hearing of the case when 
the petitioners applied to him for time, for moving this Court for 
a transfer of the case. 

The allegations of fact on which some of these grounds are 
based are supported by the affidavit of one of the petitioners, but 
the source of information on which the statement as to the 


. complainant and his witnesses having had an interview with the 


Sub-Divisional Officer in his private residence is based, is not 


: disclosed. The Sub-Divisional Magistrate has also emphatically 


denied this allegation and we cannot but pronounce this allega- 
tion to be unfounded. 

As regards the other allegations of fact I need not go into 
them in detail. Iam satisfied from the explanation of the Sub- 
Divisional Magistrate, that most of the statements in the petition 
to us are either garbled or they carry an erroneous impression, 
because all the facts and circumstances have not been fully dis- 
closed in the petition. The allegation as to the Sub-Divisional 
Magistrate having been present at the investigation by the police 
at the Madaripur school is not correct. The Sub-Divisional Ma- 
gistrate asserts that he went to the school after he was informed 
that police investigation was over and he went there to prevent 
a breach of the peace. : 

There is, therefore, no reason for the conclusion that the Sub- 
Divisional Magistrate took an active part in the investigation by 
the police or that he has entertained any bias or leaning against 
the accused or has prejudiced the case. 

The point of real importance in the case relates to the order 
declining postponement of the case, on the presentation of the 
petition giving an intimation of an intention of the accused to 
apply to this Court fora transfer and to matters incidental to 
the petition. In Queen Empress v. Gayttri Prosunno Ghosal (1) 
Wilson and O’Kinealy, JJ. held that it is obligatory on a Magis- 
trate to grant an application for postponement, to enable a party 
to a case under trial, to move the High Court for its transfer, and 
the refusalto grant the application is illegal. In this case the 
learned Judges set aside all the subsequent proceedings as illegal, 


(1) (1888) 1. L. R. 15 Cale, 455. 


Vor. ILL] HIGH CQURT. 


on the ground of the refusal of the application for postponement 
by the trying Magistrate. 

In Surat Lall Chowdhry v. The Emperor (1), Kzshori Gir v. 
Ram Narayan Gir (2), the rule laid down in Queen Empress v. 
Gayttri Prosunno Ghosal (3) was followed and we therefore take it 
as settled law so far at least as this Court is concerned that a 
Magistrate is bound to postpone the hearing of the case for the 
purpose of enabling a party to apply to the High Court for -a 
transfer and his refusal to do so renders the subsequent 
proceedings voidable, if not void. . 

In the present case the Sub-Divisional Magistrate refused 
the application for postponement stating it is his opinion that 
he could go on with the trial until the accused were called on 
for their defence, and there could be no objection to the Court 
proceeding with the prosecution up to that stage. As a matter 
of fact, he postponed the hearing shortly after on the same day, 
after the examination of three witnesses, with a view to enable 
the accused to apply to this Court for a transfer. The reason which 
the Sub-Divisional Magistrate has given for examining these wit- 
nesses before allowing the application for postponement is that he 
was apprehensive that the case might be settled amicably out of 
Court and the witnesses might not afterwards be available, 
and if available, might not speak the truth against the accused. 

The first question that arises for our consideration is :—Is 
the Sub-Divisional Magistrate correct in his view of the procedure 
and law as laid down in section 226 subsection 8? The words of 
the latter part of the subsection are :—The Court shall exercise 
the powers of the postponement or adjournment as given in 
section 344 in such manner as will afford reasoable time for an 
application being made and an order being obtained thereon 
before the accused is called on for his defence." The object-of the 
law seems to me to be that the proceedings might go on until 
they arrive at a stage from which, if the proceedings are carried 
on further, the accused might be prejudiced in his defence. 
This view has been taken by Stevens and Harington, JJ. in 
Dhone Kristo Samanta v. King Emperor (4), and by Pratt and 
Handley, JJ., in Joheruddin Sarkar v. The Em. zperor (5). I concur 
in the view taken by the learned Judges who decided these 
, eases and accordingly hold that the Sub-Divisional Magistrate 


, 
(1).(1902) I. L R, 29 Cale. 211. (2) (1908) 8 C. W, N. T7. 
(3) (1888) I. L. R. 18 Cale. 455. (4) (1909) 8 C. w N. 717. 
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did not commit an error of law in taking down the deposition of 
three of the witnesses for the prosecution -before granting the 
prayer for adjournment. i l 

But at the sametime I am of opinion that it is not desirable 
that the authority to go`on with the proceedings until the accused 
is called on for his defence Should be ordinarily exercised. The 
prayer for postponement or adjournment should, unless the case 
is exceptional in character, be granted at once. Ifa transfer be 
allowed by a higher Court it may be necessary to examine the 
same witnesses over again, the record already made being thus 
rendered practically useless. It is harassing to the parties as well 
as the witnesses to have the same record made a second time. 
In Queen Empress v. Gayitri Prosunno Ghosal (1), Surat Lall 
Chowdhry v. The Emperor (2) and Kishori Gir v. Ram Narayan 
Gur (3) referred to above, the precise question raised before us did 
not arise and was not discussed, and if the learned Judges intended 
to lay down broadly that all evidence taken, after the application 
for postponement is void, I would respectfully differ from them, 
but though I am distinctly of opinion that the evidence taken 
before the accused is called on for this defence is admissible and is 
not ab initio void, yet as the record of the evidence becomes 
practically useless after a transfer, the lower Court should 
not proceed with the case after an application for postponement 
to enable a party to apply fora transfer. The impropriety of 
recording evidence after such an application is obvious. In 
special cases the Magistrate may record the evidence, but the 
present case is not one of them. There was an investigation by a 
subordinate Magistrate and he had recorded the evidence of most 
of the witnesses for the prosecution in the ordinary way. There 
was little chance of these witnesses subsequently making state- 
ments contradicting those already made before the inves- 
tigating Magistrate. The apprehension of the Sub-Divisonal 
Magistrate that evidence might disappear was without founda- 
tion. I therefore think the Sub-Divisional Magistrate ought to 
have stopped the proceedings on the receipt of the application for 
postponement. ; 

The order of the Sub-Divisional Magistrate on the petition 
for postponement and his explanation to this Court fully display 
his anxiety that the accused should not escape punishment if 
they are really guilty. The offences are not compoundable and 


(1) (1888) I. L, R. 15 Cale, 455. (2) (1902) 1 L B, 29 Cale, 211. 
(3) (1903, 8 C, W. N. 77, 
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the Sub-Divisional Magistrate has expressed in unequivocal terms 
his desire that the case should not only be not amicably adjusted 
out of Court which cannot be without the Court's consent, but 
that the witnesses for the prosecution might not be tampered 
with in any way. Such a desire is natural and proper in those 
who are entrusted with the duty* of preserving public tran- 
quillity and in the present constitution of the criminal judicial 
administration of the country, such a desire, however openly 
avowed, cannot be found fault with. A Sub-Divisional Magistrate 
has to perform some of the functions cf the police in the matter 
of preservation of peace and in the discovery of criminals 
and he has also to perform the functions of a judge in the 
trial of those who are guilty of the comnfission of offences 
against public tranquillity as well as offences against human body 
and property. Looked at from the point of view of the accused, 
the words used and the acts done by him tending to show such 
a desire, when he is himselfthe judicial officer, may raise, not 
unnaturally, in the minds of the accused an apprehension that 
he may not have a fair and impartial trial. A well balanced and 
impartial mind capable of tracing the true springs of human 
actions and discovering their harmony however apparently in- 
congruous the actions may be, may not find any bias in the 
mind of the Judge; he may approve of his acts and conduct. 
But the appreciation of a mind properly constituted cannot be 
the standard to judge of the feelings of an ordinary man accused 
of a criminal offence. Ifthe words used by and the actions of 
„a judicial officer, though susceptible of explanation and tracea- 
ble to a superior sense of duty, are calculated to' create in the 
mind of the accused an apprehension and not merely a foolish 
apprehension that he may not have an impartial trial, the ques- 
tion arises whether it is expedient for the ends of justice that 
the case should be transferred to another judge for trial, a judge, 
who is not so far as the particular locality is concerned entrusted 
with the duty of preserving public tranquillity and the detection 
of crimes. 

The circumstances of the present case are somewhat peculiar. 
For more than six months the public mind has been in a state 
of abnormal agitation. Whether there was a propar foundation 
for the agitation or not, the excited condition of the public mind 
cannot be ignored. The Government of tke Pfovince has 
adopted measures intended to bring down the public feeling ànd 
repress the crimes that necessarily follow such excitement and the 
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Sub-Divisional Magistrate of Madaripur is one of those officers , 
whose duty it is to carry out the administrative directions of the 
Government. He is at the same time a judicial officer and 
entrusted with the duty of trying the accused of offences con- 
sequent on the excited condition of the public mind. He had to 
go to the Madaripore school immediately after the police inves- 
tigation, it was his duty to assist in the discovery and punishment 
of crime and it is not unreasonable in the accused from his words 


“and acts to conclude that he had a bigs against them. The 


transfer of the case is likely to tend to the quieting of the minds 
of the accused. í , 
In the matter of Wilson (1), Dupeyron v. Driver (2), Farjand 
Aliy. Hanuman Rrasad (3), Kishori Girv. Ram Narayan Gtr (4), 
Khetu Panday v. Mohim Nath Bishi (5), Girish Chandra Ghosh v. 
Chandra Moni Dasi (6), Nittyanund Kanarar v. King Emperor (7), 
a sufficiently long series of cases, it has been held that, however 
proper the conduct of the judge may have been, the state of the 
mind of the accused is to be considered and any incidents which 
are calculated to create in his mind a reasonable apprehension 
that he may not have a fair and impartial trialare good grounds 
of a transfer. What is reasonable apprehension is a question 
which must be decided in each case with reference to the incidents 
themselves and surrounding circumstances. Confidence in the 
administration of justice is an essential element in good govern- 


-ment and reasonable apprehension of failure in the mind of the 


accused should, therefore, be taken into serious consideration 
on an application for transfer. In Narain Chandra Banneryee v. 
The Howrah. Municipality (8), Brett and Stephens JJ., did not, as: 
I understand their judgment, lay down a different rule though 
some of the observations of Brett J. may lead to such a suppósi- 
tion. Stephen J. observed in his separate judgment ;— What is a 
reasonable apprehension must be decided by a reference to the 
minds of the Court and not the mind of the accused." The 
foolish idea, it is true, of a litigant cannot be the criterion for 
judging what is reasonable apprehension but I think the duty of 
the Court is to place itself in the position of the accused, to 
consider the facts and circumstances attending his position and 
then to decide the question of the reasonableness or otherwise of 


(1) (1891) 1. L. R. 18 Calc, 247. " rs 8 0. W. N. 75. 

(2) (1896) I. L. I. 23 Cale, 495. 6) (1904) 8 C. W. Ne 589 
(3) (1896) 1. L. R. 19 All. 64. (7) (1905) 9 C. W. N. 619. 
(4) (1908) 8 0. W. N. 77. (8) (1905) 10 C, W, N. 441. 
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his apprehension. Abstract reasonableness ought not to be the 
standard. 

Judging by the standard indicated above, I am of opinion 
that the apprehension of the accused that they may not have a 

fair and impartial trial before the present Sub-Divisional Officer 
of Madaripur is not foolish of unfounded, and I think the case 
should be transferred to some other Magistrate for trial. 

As there is no other Magistrate at Madaripur competent in 
our opinion, to try the case I think the Magistrate of the 
District should arrange for the trial of the case at Madaripur 
either by himself or by some other competent Magistrate in the 
District. ' 

Holmwood J.—I agree with my leafhed brother that the 
case should be tried by the District Magistrate or by some com- 
petent Magistrate deputed by him at Madaripur, but not precisely 
on the grounds stated by him. 

Ido not think that in a case of this kind where misrepre- 
sentations have been made in the affidavit upon which the 
petition of all the accused, is based, the alleged uneasiness in the 
minds of the accused can be given any effect to. 

I entirely concur with what I believe to have been the 
express views of Brett J. as they appear in his judgment in 
10 C. W. N. 441. 

Ithink that had the Joint-Magistrate postponed his order 
on the application for transfer and not in terms rejected it, his 
action would have been quite correct. The danger of witnesses 
being tampered with is present in every case and there is no 
prejudice in expressing it as a general proposition. But it was in 
my opinion not quite discreet on the part of the Joint Magistrate 
to have referred to efforts made by the local pleaders to settle the 
matter out of Court. The Joint Magistrate himself appears to 
have been in full sympathy with those efforts at least as far as the 

' eschool boys are concerned. | 
Both the pleaders and he were met by the same difficulty, 
hewever, that the case was one that could not be compounded 


and it was, therefore, rather hard on the pleaders to infer, if he. 


did infer, that they would be any parties to doing irregulary what. 
the authorities had not found their way to doing regularly. The 
unconscious bias against the pleaders for the defence which 
naturally, though most unfortunately is apt to arise in the mind 
of a yourfg Magistrate owing to their persistence in pursuance of 
what they believe to be their duty to their client, in taking what 
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the Magistrate may think to be an unreasonable or irregular line 
of defence is, I believe, far more dangerous to an accused than 
any fancied importance he may attach to expressions which may 
have fallen from the Court, or which, the Court being presided. 
over by a foreigner, he may imagine to have fallen from the Court. 

Had it not been that the Joint-Magistrate by the form of 
his order has rendered his final decision in this case obnoxious 
to reversal on the technical ground that he refused time to . 
apply for a transfer and did not merely postpone it, I should 
hardly have been able to hold that an order of transfer was 
expedient for the ends of justice and I should in any case have 
held thata transfer from the locality of Madaripur would be 
most inexpedient if view of the considerations affecting the 
complainants which the District Magistrate has laid before us. 
As however, it is expedient in view of the technical objections 
to the trial that might be raised in appeal, in case of a conviction, 
that the case should be tried by some other Magistrate, I entirely 
concur with Mitra J. that the course he has directed is the 
proper órder to be made in this case. 


- 2 N. K. B. Rule made absolute » case transferred. 
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Abatement of rent, suit for—Act X of 1859, Sec. 23—Refund ifa excess vents — 
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' | (8), Sec, 28 of Act X of 1859, The proper course for the plaintiff, therefore, was to 
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- (2) A suit for adjustment of the rent, on the ground that the rent payable under 
& lease, is less than the surh nominally inserted in it, is not a suit for abatement of 
rent, properfy so called, and is accordingly maintainable in the Civil Court. ` 

(3) If the tenant is entitled to sue for abatement in the Revenue Court under 
Rule (1), the suit for refund lies in the same Court, but if the tenant is entitled to 


652 THE OALOUTTA LAW JOURNAL. [Vor. III. 


Abatement of rent,—({Coxtd.) 
sue for adjustment in the Civil Court under Rule (2), the suit for refund lies in the 
same Court, The cases which support the view that a, suit for refund lies in the 
Civil Court, assume s prior determination of the amount of abatement by a Court 
of competent jurisdiction. 

Per Mookerjee J.—A plaintiff cannot give jurisdiotion to or take away 
jurisdiction from a Court by an unwarrantable addition to his claim and 
the jurisdiction of the Court ought to be determined with reference to the 
nature and value of his claim after the additional matter has been struck out, 

Asutosh Roy v. Harinarain Singh Deo T 148 
Abwab—Bengal Cess Aot (IX of 1880 B. O.), Sec. 41, scope of—Bengal Tenancy 
Act (VIII of 1885), 8so, 74—Road-oess. 

A contract by which a tenant, as between himself and his landlord, undertakes 
to pay the whole road-cess, is not illegal, 

Section 41 of the Cess Act Ys neither exhaustive nor prohibitive and does not 


invalidate such a contract, x: 
Road-cess is not an abwab within the meaning of section 74 of the 
Bengal Tenancy Act. Ashutosh Dhar v. Amir Mollah  .. s 837 


Abwab—Puja expenses—Road Oess, if abwab—Bengal Tenancy Act (VIII of 1885) 
Seos. 67, 178, (3) (h)—Intorest, at rates higher than 12 p. o, contract to pay, i 
enforceable — Unconscionable contract. J 

Puja kharach or expenses for a Puja, agreed to be paid in excess of the rent 
is an abwab and cannot be enforced, 

Road Oess is not an imposition on the tenant by the landlord in addition to the 
rent but a tax imposed by Government and it does not come within the definition 
of an abwab contained in section 74 of the Bengal Tenancy Act, 

A contract to pay more than the proportion payable by the tenant under the 
Road Cess Act is not illegal, 

The provisions of section 178 (8) (h) are applicable to the case of a kabuliat 
executed after the passing of the Bengal Tenancy Act, 

Parties ought not to be allowed to nullify the effect of section 178, sub-section 
3, cl, (h) by contracting themselves out of the provisions of section 67 of the 
Bengal Tenancy Act, which limits the interest to simple interest at 12 per cent, per 
annum, by the device of making the rent payable otherwise than quarterly. 

A contract made after the passing of the Bengal Tenancy Act is not enforceablé 
is 80 far as it provides for payment of interest at rates higher than 12 per cent, 

Even if it were open to the parties tv contract themselves out of the 
provisions of section 67 of the Bengal Tenancy Act, a contract to pay . 
: interest at the rate of 75 per cent, for arrears of rent payable for land for 
which arrears the landlord has good security in the holding, on which these 
aream are & first charge and which he can recover in other ways, is an 
unconscionable one and is one which ought not to be enforced, Narendra 
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, assignment of, See Succession Act Secs, 256, 257 ... 422 





Administration bond, liabüity of swreties— Mutual mistake—Indiam Contract 
*4ot (LX of 1872) Beos, 20, 143, 144— Contract of guarantee, when void—Becs. 242, 262, 
269, “acts in due course of administration »—— Where grant of Letters is roid ab initio, 
whether bond also is void. 

Where a person made false representations to the Court and thereby obtained an 
order granting him Letters of Administration to the estate of a deceased person, and 
induced two other persons to stand surety for bim by means of similar misrepresenta- 
tions and showing them & copy of the said order, whereupon they, in ignorance of the 
true state of affairs, executed an administration bond, and Letters were issted in his 
favour, 

Held fer Maclean C.J., Mitra and Geidt JJ. (Harington and Stephen JJ, dissenting) 
— The case is not governed -by Beo. 20 of the Indian Contract Act which says that 
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Administration bond,—(Contd,) 

where both the parties to an agreement are under a mistake ns to a matter of fact 
essential to the agreement, the agreement is vold. The fact that A was not entitled 
to the Letters is a fact not essential to the agreement between the Court and the 
sureties, The Court simply said that it would not issue the Letters of Administration 
unless A and the sureties gave the bond 

Held per Harington and Stephen JJ. fA mistake as to the authority of the 
. Person guaranteed is a mistake on a matter of fact essential to the agreement because 
it directly affects the risk undertaken by the sureties, They guaranteed the due 
performance of the duties of an administrator by a person authorised for that purpose 
by the beneficiaries and not by & person not so authorised, They do not undertake 
the heavier risk in the latter case, The case, therefore, falls whithin the scope of 
Bec. 20 of the Contract Act. . 

In making the preliminary order granting the Letters, the Court does not 
guarantee that the evidence upon which the order is made is true. . 

The grant of Letterg having been obtained fraudulently was void ab initio, - 

The invalidity of the grant does not render the surety bond void. 

Whether the shares sold by the administrator are or may be recoverable from the 
purchasers does not affect the liability of the sureties ; since there is a present loss to 
the estate, they are bound to make it good, 

Per Mitra J.—The grant being void ab initio, all acts done under it are also void, 

À contract may be void so far as the principal debtor is concerned but the surety 
is not necessarily discharged. ‘ 

The sale of the shares was not in due course of administration, 

Sections 242 and 269 of the Indian Succession Act are not intended to afford 
protection to unwarrantable and fraudulent dispositions by an administrator whose 
title rests on a grant absolutely void. , 

Seotion 262 affords protection to debtors making bond fide payments to an executor 
or administrator before revocation of the grant. But it does not protect purchasers, 

Per Geidt J.—The mistakes which invalidate contracts of guarantee are 
specified in sections 142, and 148 of tho Indian Contract Act, A mistake 
induced by the principal debtor does not come within the sections, 

Debendra Nath Dutt v. The Administrator General of Bengal 423 
Adopted Son, See Hindu Law, Daughter E T "S 509 
Adoption, validity of, See Wajibularz si - ae 594 
Adverse possession—Case made is glaint— Proof of title—Constructive possession 
— Wrong-doer. ; 

Where no case of acquisition of title by adverse possession was made in the plaint, 
nor was the question raised directly or indirectly in any of the issues, the plaintiff 
ought not to be allowed to succeed upon such a case which was not made in the plaint, 

To prove title to land by adverse possession, it is not sufficient to show that some 
acts of possession have been done for the possession required must be adequate in 
continuity, in publicity and in extent to show that it is possession adverse to the 
competitor, 

The doctrine of constructive possession appliea only in favour of a right- 
ful owner and must not, as A Tule, be extended in favour of wrong-doer, 
whose possession muet be confined to land of which he is actually in posses- 
sion. Ananda Hari Basak r. Secretary of State for India in Council 316 
Affidavit, False, See Uriminal Procedure Code, Sec. 476- A ae - 857 
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Agricultural leases, whether Transfer of Property Aot, applies to, Ses 


Mining rights ... a ee T E i 59 
Alienability, See Maintenance Grant ... its S e 5. D21 
Alienation b» f ‘on or administrator without leave of the Court where 

such | 4ecessary, whether void, See Executor a see 260 


Alte" on of deed—Suit for reoovewy of money due on a bond— Forged bond— 
Material alteration, f and when vitiates insbrument— Party, addition of, fraudulent 
— Original debt, effect of, when recited in bond— Court, power of, to dismiss swit 
against a party not contesting— Material alteration, law as to limitation, if saved 
by acknowledgment of original debt recited in forged bond. 

The test for determining the materiality of an alteration in an instrument is to 
see whether the addition gave a different legal character to the writing and whether 
it would completely change the nature of the relation towards each other of the parties 
to it and their remedies upon it. ® 


If a party to a deed makes an alteration in a covenant after the deed is executed, 
not only the covenant but the whole deed becomes void, 


Any change in an instrument which causes it to speak a different language in 

legal effect from that which it originally spoke, which changes the legal identity or 
character of the instrument, either in its terms or the relation of the parties to it, is 
a material change or technically an alteration, and such a change will invalidate the 
instrument against all parties not consenting to the change. 
. . The question, to what extent the identity of an instrument must be changed in 
order that its legal effect will be altered, so as to bring the case within the terms of 
a material alteration vitiating the instrument, must depend upon the nature of the 
alteration in each particular case The test is not necessarily, whether the pecuniary 
liability of one of the parties has been increased by the change ; it is of no conse- 
quence, whether the alteration would be beneficial or detrimental to the party sought 
to be charged on the contract, The important question is whether the integrity and 
identity of the contract have been changed. . 

Where a party by his own act alters a genuine instrument, so that it cannot be 
the foundation of any legal remedy, he ought not to be permitted to prove the promise 
contained in it by any other evidence, on the principle that the debt ia merged in the 
instrument and hence the destruction of the latter leaves nothing upon which to sue, 

In the absence of fraud, the instrament only and not the original debt is, in 
such circumstances, destroyed, but where a party has voluntarily and fraudulently 
altered a deed and has thus destroyed the evidence of his debt, he should not be 
“allowed to fall back upon the original consideration and establish it by evidence 
which he himself has destroyed. 

As an ordinary rule, where the defendant has notice of an alteration in an instru- 
ment which is the foundation of the action, he should raise the issue by his pleading, 
whether the alteration is material and the instrument has become void, If, however, 
in proving the execution of a note, the testimony discovers the fact that it was desig- 
nedly changed by the payee, the Court is not precluded from giving effect to the well- 
settled rule of Jaw that an instrument is avoided by a material alteration. our 

Chandra Das r. Prasnna Kumar Chanda on 963 


Amendment of decree, whether entitles a party, preferring an appeal 
',.Bagainst the decree, to claim extension of time, see Decree — .., m 188 
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Amendment of plaint— Cicil Procedure Code, Seo. 53—lapse of time, 
Having regard to the proviso of section 58 of the Code of Civil Proce- 

dure, gn amendment of the plaint a year or more after the institution of the 

suit and inconsistent with the original olaim is improper and should not be 








allowed. Shyama Charan Nundy v. Abhiram Goswami .. s 306 
Ancestral property, See Hindu Law, Dayabhaga .. a 616 
Annulment of incumbrances, Ses Assam Lat ini Revenue Regulation, 
Sec. 70, 71 T ves see toe 887 
‘ Anwadheya,’ meaning of, Bee Hindu Law ous Nes "e 15 
Appeal, See Private arbitration award ... m x 450 
—— ———— against amended decree, limitation in, See Dese m ki 188 
extension of time for filing, See Limitation Act, Sec. 6, Ves 545 
from a decree made in a suit for partition, forum of, See Parti- 
tion Suit S PI "OS T 197 
——, limitation for filing, Sea€Linitation Act, Bec. 5 sei m 545. 
to Privy Council, See Kathiawar States — ... - 895 
Appeal to His Majesty in Council, the amount or value of die matter 
in dispute on, See Civil Procedure Code - 257 
Appellate Court, power of, pending appeal, See Stay of Exeoution "T 29 
———- , Power of, to stay order or proceedings, See Delivery of 
possession T T - T 67 
Application for withdrawal of money standing to the credit of a 
decree-holder whether ‘a step in aid of execution,’ Ses Limitation Aot ... 95 
Appropriation of rent, See Lease —— .. as ws e 873 
Arbitration award, See Private arbitration imi one 450 


Assam Land and Revenue Regulation (Jef 1886), Secs, 70, LE m of 
inoumbrances— Effect of sale— Part of estate, 

The purchaser of a share of an estate at a sale held under section 70 of the Assam 
Land and Revenue Regulation is entitled to hold the property free of all incum- 
brances, The word ' property’ in section 71 includes not only an entire estate but also 
a share in an entire estate. 

The purchaser, moreover, is entitled go to hold as soon as his purchase is completed, 
It is not necessary for him to take any steps to have the property freed from incum- 
brances. 

An incumbrance existing not only upou the part of the estate sold, but 
also over other parts, is, after the sale, annulled so far ag it extends over the 
part of the estate which has been sold. Jawad Ali v, Jnanada Sundari i 

Dutt .. a ote - m 387. 


Assign for valuable consideration, See Permanent lease, grant - 806 
Attachment ofa decree by a notice from another Court, See Civil Procedure 
Code se E Zn éd Tm 27 


Attestation, affect P 
Mere attestation of a deed does not necessarily import an assent to all 





the recitals contained therein. Enam Ali v. Baij Nath Ram Sahu  .. 576 
Award, decree on, See Private arbitration award rs 450 

by Special Judge, appeal against, See Land Acquisition Au ws 168 
Benami transaction, See Power of attorney is "m w 484, 
Bench of Magistrates, See Criminal Procedure Code Sec. 16 (d) PE 492 


Bengal Coss Act, Bec, 41, See Abwab m ise E: 387 
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Bengal Municipal Act (TZI (B.C.) of 1884 ) Seo, 363—Act (III BO. of 1864), 


Seo, 87—Limitation. 

There is no difference between section 87 of Act III (B.C.) of 1864 
and section 863 of Act IIT (B.O.) of 1884. As the former section, 80 also the 
latter, is applicable only in those cases where the plaintiff olalms damages or 
compensation for some wrongful act committed by the Commissioners or their 
officera in the exercise, or the honestly supposed exercise, of the statutory 
powers, In onses other than these, section 368 has no application. 

Shudhangshu Bhushan Roy Chowdhury *. 

. Bejoy Kali Roy Chowdhury oe 

N. W. P. and Assam Civil Courts Act, (XII of 1887) Bec. 21, See 
Partition Suit ` aia . 








Police Act, appointment under, Sae Public Servants... dis 
——— Tenancy Act, Sch. IL, Art. 6, See Limitation Act, Bec. 19 wee 
LLL ——, (VIII of 1825) Seo, 8, See Piftni lease + E 
LA LÀ Beo. 20, Ol. 7, presumption, See Occupancy right 


—  ——À, (VIII of 1885) Seca. 20 and 21, See Occupancy right... 





&jeotment of —Notioe to quit. 

If a landlord (permanent tenure-holder) purchases from his occupancy 
raiyat, his right, title and interest in the holding by a deed of sale, he 
cannot, by virtue of such purchase, eject the under-raiyat, who was let into 
the land by the occupancy raiyat, without serving him a notice to quit under 
Sec, 49 (b) of the Bengal Tenancy Act, even if the subletting was made 
without the landlord’s consent and otherwise than by a registered instrument. 

Amirulla Mahomed r. Nazir Mahomed - ‘a 
; (VIII of 1885) Seca. 25, 178 T S 
, Beo, 41, See Abwab sis Vs vos 
; Bec, 65, See Decree for rent 
, Beo. 67 See Abwab 
; Beo. 74, See Abawb 
, Beo, 74, See Abwab S i 
, Bec. 87 See Abandonment of tenancy ... dus 























285 
285 


, (VIIL af 1885) Becs, 22, 49 (V) and 85 (2)—Under-raiyat, 


155 
201 
837 
470 
391 
837 
391 
343 


Bengal Tenancy Aot (VILI of 1885) Sec, 88—Ssparate collection of rent by 
* co-sharer landlords from wnder-tenants—Joint suit for rent against inter mediate 


tenant—-Fravd—Hffect of a deoreo for vent. 


Where several co-sharer landlords who had been collecting the rent due to them 
separately, from the dar-mowrashidars, united in bringing an action against the 
intermediate mourashidars for arrears of rent so as to obtain a decree which would 


be binding upon and would pass the tenure, 

Held, that the landlords were not bound to continue to collect rent in 
this manner unless they had given their consent in writing under Sec, 88 of 
the Bengal Tenancy Aot, and that the action of the landlords in bringing a 
joint action did not amount to fraud. Girish Chandra fMukhopadhyaya 

*, Chhatradhar Ghose ji 





—— — (VII of 1885), Sees. 103A, 104E, 104H and 111 A—Hent, 


379 


' suit for—Dismissal of objection under section 104E for default, not a judicial 
order—Record of rights, final publication of, wader Seo, °103.A, sub-section (Z)— 


Sections 104H and 111A, whether bar a suit for reni —Res-judioata, 
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Bengal Tenancy Áct,—(Conta.) 

An order striking off a petition of objection under section 103A of the Bengal 
Tenaney Act for default is not a judicial order; nor does it operate as resjudicata 
In a subsequent suit for rent brought by the objector, against the recorded tenant. 


The first part of section IIIA of the Act. prohibits suits which seek to take undue 
advantage of mere technical defects in the prfcedure leading up to or involved in the 
settlement proceedings. 

The section further prohibits the alteration of rent once settled, except to the 
extent allowed by section 104H, and the proviso, in virtue of which suits of a deolara- 
tory nature may be brought, cannot be read as prohibiting suits for the recovery of 
arrears of rent alleged to be due from tenants, 

Bection 104H of the Act is designed mainly to safeguard the Government 
revenue and to attach reasonable finality to the fixation of the renta! asseta 
upon which the assessment of regenue is based. It does not bar a suit like 
the present bronght against the recorded tenant for rent due. Nasarulla 








Mia v. Amirnddi -. E - 183 

— ——, (VIII of 1885) Secs, 155, 181, See Service Tenure ... 274 
———— — — — — ——À, See, 170, See Decree for rent one ds 470 
— c, Beo. 178 (8) (A), See Abwab As ae 391 
, Sec. 185 (2), See Limitation-Act, Sec, 19 igs 347 

Bequest, validity of, Se Hindu Law, Daughter «rs ive S 502 
Bond, alteration of, Sze Alteration of Deed ate - a 863 
-——-, if void, See Administration bond  ... sé ia? 42 m 422 
British India, includes what, See Kathiawar States iik PS 895 
Building, demolition of, See Demolition TE css 671 
Bustee lands within Calcutta, See Land Aouilattion Act. EM 189 


Caloutta Municipal Act (TIT of 1899) section 449— Demolition of building order 
for—Deviatiqn from plan sanctioned— Assessment on the deviation — Acquiesoence— 
Order made long after notioe— Order, if proper—Order, propriety of—High Court; 
jurisdotion of, to revise suoh order—Code of Criminal Procedure (Act V d ae 
section £35—Recvision, power of—Disoretion of Magistrate, 

The General Committee, if satisfied, of the existence of the circumstances 
mentioned in section 449 of the Calcutta Municipal Act, may or may not make nn 
application to the Magistrate for demolition of a building or a portion of it erected in 
violation of or contrary to the plan sanctioned by the Municipality, but when such an 
application is made to the Magistrate, he also hasa discretion either to make or to 
refuse the order under section 449 of the Act. . 

When a Magistrate has not properly exercised his disoretion, the order is 
not a proper order and the High Court has power to setit aside, Sheikh 

Abdool Samad v. The Corporation of Calcutta one 90 
, Sec, 449, See Demolition Py 571 

— — r—, (LT of 1899, B. C,), Sections 449, 515—Aaguittal under 
section 676— Hefusal to ewm a plan to whioh sanction has been obtained by 
misrepresentation ard fraud — Order preoluding the petitioner from asad 
according to suoh plan-—Magistrate not competent to make such order, * 

Where in a prosecution under section 449 of the Calcutta Municipal Act, the 
Magistrate acquitted the accused under section 579 of the Act, but found that the 
sanction to the plan had been obtained by misrepresentation and fraud, and made an 
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Calcutta Municipal Act,—( Contd.) : : 
order prohibiting the petitioner from building the second story on the basis of such 
plan and directing that the sanctioned plan filed by htm be not returned to him. 

Held : that the Magtstrate was not competent to make an order of that 


description. Nogendra Nath Sadkhan r. The Corporation of 














Calcutta es as zn ..* 188 

— ————, (III of 1899) Bec, 557, cl (d), See Land Acquisition 
- Act sh m E T Seg - 109 
Cancellation of proceedings, See Criminal Procedure Code, Bcc. 145 E 578 

Certificate, issue of, if cures defect in service of notice, See Public Demands 
Recovery Act vu ove 56s es Pn 280 
Chairman, Casting vote, Sse Oriminal Procedure Code, Sec. 16 (4) sis 492 

Charge of adultery is slanderous, Ses Slander s - "ur 140 ` 

on sale proceeds, Sse Transfer of property Act, Bec. 73 Pus 52- 
~, See Mortgage, co-mortgagor — .. ss Ses i 481 
Charter Act, Sec. 15, See Letters Patent s ore "m 5 

Chaukidari Chakran Land, transfer on resumption, See Village Chauki- 
dars Act, Sec, 48 $e ae on ase ate 580 
Circuit Committee, proceedings of, evidence, See Mokhasa tenure si 1 
Civil Courts, power of, in matters of procedure, See Stay of Execution... 29 

Civil Procedure Code (Act XIV of 1882) whether exhaustive, See 
Delivery of possession ET es mr TA T 67 

— ——, (Act XIV of 1882) Secs. 2, 602, 583 and 588, Sea 
Decree, exparte e. se. ar oe .. | IBL 
c, See, 82, See Joinder of parties sae sie 576. 
e- (Act XIV of 1882) Secs. 44 and 45, See Mortgage ... 205 
———— , Bec, 53, See Amendment of platnt ae 25 306 

—— , (XIV of 1882) Sec, 108, See Presidency Small 





Cause Courta Act m T iie m S 199 


, (XIV of 1882), section. 108— Deoree on an alleged compromise 
‘repudiated by defendants, whether ez-parte. 
Where a Court finds that an alleged compromise on which the decree 
was based was not actually entered Into by the defendants, that the defen- 
dants were not duly served with summons and were not present or represent- 
ed at the trial, it is justified in holding the decree so made as an ez-parte 
decree and that the defendants are entitled to apply under section 108 of 2 
the Oivil Procedure Code. Bholai Naskar v. Alach Naskar m 158 


- - , (Act XIV of 1882), Bec. 108—Jurisdiction to enquire into sub- 
sequent fraud—Setting aside decree partially. 














os ` When an ex-parte decree is found to have been obtained without service of sum- 
mons, and' the record shows that it has been subsequently assented to, but the 
‘genuineness of such assent is disputed by the defendant, the Court has jurisdiction 
to investigate whether in fact there was any assent in order to enable it to decide 
` whether any order ought to be made under Sec, 108, Civil Procedure Code, for setting 
aside the decree. 

When a decree passed ez-parte against several defendants is set aside 
and the case revived at the instance of one of them, under Seg. 108, Civil 
Procedure Code, the order does not necessarily revive the whole suit to the 


` 
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Civil Procedure Code,—( Contd.’) 
benefit of the other defendants whose prayer under the section has been 
heard and rejected. Kunja Behari Ghose v. Durgamoni Dassi i 160: 
» (Act XIV of 1882,) Seo. 108, applicability of, to emecwiion 
proceedings—Sec. 2, ‘decros,’ meaning of— Empavte decres—Beo, 588 clause (9)— 
Appeal lies from order rejecting application wnder Sec. 108, Civil Procedure Code 
as not maintainable—Inheront power of Coart to revise its order, made exparte. 
Section 108 of the Code of Civil Procedure applies to execution proceedings. 
When, therefore, an order was passed ew-parte in the execution proceedings; direct- 
ing the payment of a certain sum of money by the judgment-debtors to the decree- 
holder in satisfaction of the decree, the order was .one under section 214, Civil 
Procedure Oode, and was a ‘decree’ within the meaning of section 2 of the Code, and’ 
If it was passed without service of any notice under’ sec, 248, Oivil Procedure Colle, 
upon one of the judginent-debtors he may apply under Beotion 108, Civit Proce- 
dure Code, to have the ezparte orger set aside, - 
An appeal would lie under section 588, clause (9), Civil Procedure Code, from -an 
order dismissing an application under section 108 of the Code on the ground that 
section 108, Civil Procedure Code, did not apply to. execution ` proceedings, í if the 
application could be entertained under that section. 
The Court has an inherent power to prevent an abuse of its processes 
and is competent to revise an order made in the absence of opposite party Dl 
and without service of notice upon him which the law directs should be ^ ^ 

















served, Krishna Chandra Pale. Protap Chandra Pal .4 —-  .. - ~-276 
T —, (Aet XIV of 1882) Sec. 208, See Decree... ` ^t 7188 
-—, (Act XIV of 1882) Secs, 223, 944, aul, 812 and- 813, - 

Be Publio Demands Recovery Act... eee ze eS 070-995 
—, (Act xiv of 1882) Secs, 231 and 200, See Execution: -- - 

ofa decree “a. i Ee ii - we c 112 

] —— ——34, (Act XIV of 1882) 8ec, 244, See Mirtguae decree .... 181 








ı (Aot XIV of 1882) .Bsos. 273 and 890—Attachment of a 
decree by a notice un another PONI enna sale under the decres attached, 
invalid —Irregwlarity. " 

When & Court receives an order from another Court for attaching a 

decree of the former, it is bound to do 80, and cannot refer the matter back. 

for further information as to the amount under execution, If it proceeds to 

execute the decree in spite of' the order ‘under Beotion 278 of the’ Civil - 

Procedure Code and sells any property in execution, the procedure is not 


merely irregular but wholly void, and the sale must be set aside, Manik A ^. 
Lal Seal v, Bonomali Mukherji we " 27 

——, Bec. 278, See Civil Procedure Code, Sec, 283. .. .' 88 

, Beo, 278, See Decree for rent D e 00 470 





pinen s (Act XIV of 1882) Beos, 278, 281 and 283— Right which the 
plaintiff claims to the property in dispute’ meaning of. 

The words “ the right ‘which the plaintiff claims to the property in dispute: ae 
in Sec, 288 of the Civil Procedure Code mean the right which is claimed in that 
proeeeding in respect of the property, that is, the tight to have it sold or the right 
to have it released from attachment. They do not mean the right or “title to the 
property, ' The three sections, 278, 281 and 283 must be read together. 
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Civil Procedure Code,— (Contd, ) 

When, therefore, a claimant, being unsuccessful in a claim under 
section 278, has got the property released from attachment by coming to terms - 
with the decree-holder without notice to the judgment-debtors, a suit sub- 
sequently brought by him against the judgment-debtors for recovery of 
possession is not barred under section and: of the Code. Morgshia Beer 


v. Elah Bux Khan x 381 
-, Bec. 281, See Civil Procedure Code, Seo. 283 Ss 881 
— ‘peo. 295, Ses Maintainability of suit ... 885 


— —_ —_—__, ( Aet XIV of 1882), Secs. 329, 330,331, 334, 335, 629 — Claim 
by judgment-debtor, if maintainable—Claim by person in constructive possession 
through temamts-—" Posssession” and “ Dispossession,” meaning and scope of— 
Enquiry, scope of—Court, jurisdiction of—Disoretion, exercise of—High Court, 
power of revision of — Illegal exercise of jurisdiction, what amounts to. 
Section 385 of the Code of Civil Procedure has td be read with section 834 of 

the Code, 

The judgment-debtor is not competent to make an application under section 885 
of the Code, which refers to resistance or obstruction by, or the dispossession of a 
person other than the judgment-debtor. 

The term ‘ possession’ in section 335, as in other similar sections of the Code, is 
not used in a restricted sense as relating toa more tangible or physical possession, 
but includes constructive possession or possession in law, by recefpt of rent or 
otherwise, 

The Court has the same jurisdiction in a case of dispossession, whether the 
person deprived of possession was in physical occupation or symbolical possession, 
as it has in a case of resistance or obstruction by & person either in actual or construc- 
tive possession; and a person who alleges that he was in possession through his 
tenant who had been ousted as the judgment-debtor trom the land by the delivery 
of possession to the purchaser, is entitled to make an application under section 385 
of the Code of Civil Procedure, as to that extent his own possession has been 
interfered with and he himself has been dispossessed within the meaning of the section ; 
but although he may not be incompetent to apply under section 385 of the Code 
merely by reason of the fact that he claims to have been in constructive and not 
actual possession, he cannot get any relief under that section, inasmuch as, he cannot 
be placed in actual possession, which, according to his own allegation, he never 

enjoyed before, and on the other hand he cannot be restored to possession through 

” the person whom he alleges to be his tenant, asin that case, it would be practically 

festoring the judgment-debtor to possession in’ contravention of the provisions of 

sections 884 and 835 of the Code, 

The High Court is ordinarily very slow to interfere in revision with an order 

made by a Subordinate Court in the exercise of its discretion. But when the effect 

' of an order is to nullify the provisions of a section of the Code, the High Court 

will interfere in setting it aside as an order made in the illegal exercise of jurisdiction, 

. When & Court, upon an erroneous view of the scope of a section of the 
Code, applies it to & case to which it has no application, it acts withont 





jurisdiction. Brajabala Debi v, Gurudas Mandal ace 298 
——— ;(Act XIV of 1882) Secs. 462, 628 and 624, Seo 
, Decree on compromise a E 3 119 


——— —, Secs. 522, 525, 596; See Private arbitration asardo ~ 450 


* 
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Civil Procedure Code, (Act XIV of 1882) Secs, 545 and- 582, See Stay . 
of Execution 


29 








——— : (Act XIV of 1882) Secs 546, 546 and 583, See 
Delivery of possession i. E A vs wes 67 
(Act XIV of 1882), Seo, 506 * Amount or value of the subject 
matter of the suit,’ meaning o —Amount, or value of the matter in dispute on 
appeal— Deoree involving directly or indirectly some claim or question to or respect- 





- ing property—Appeal to His Majesty in Council — Privy Council a Rt B 


Ina suit for partition, the value of the subject matter of the suit, for the 
purposes of valuation under section 596 of the Code of Civil Procedure for appealing 
to His Majesty in Council is the value of the whole of the estate which it is sought 
to partition and not merely that of the particular share which one of the parties may 
claim.- i i i 

In such a cage, the amount or value of the matter in dispute on appeal to His 


Majesty in Council is the valu of the entire estate and. not -merely .that of the 


appellant's share therein, el 
When, therefore, in a suit for ‘partition, the value of the entire estate is ten 
; thousand rupees or upwards, although that of the appellant’s share may’ be valued 
less, the decree for partition does involve, directly or indirectly, some claim or question 
to or respecting property of the amount or value of ten thousand rupees or upwards, 
within the meaning of the third paragraph of section 596 of the Code of Civil 
Procedure. - 7 $us 
Under such circumstances, where the decree appeared from is in 
reversal of the decree of the Court below, the case is a fit one for appeal to 
His Majesty in Oouncil and a certificate should be granted accordingly. - . 
AS 4 Bhagwat Sahai v. Pashupati Nath Bose ...  . 257 


—————, Secs. 628, 624, 626, Ses Limitation Act, 8ec,5 ... 545 
Claim, preferring of, Ses Decree for rent ... 5 iss s 470 
; for more than sum due, See Mortgage, co-mortgagor es ms '48l 





Cognizable offence, complaint of—Some of the accused sent up by Police Trial 
and conviction by Deputy Magistrate—Magistrate of the District, jurisdiction of, 
to order prosecution of remaining acoused—Cogrizance of complaint against them— 
Order, propriety of—Code of Criminal Procedure (Act V of 1898) Seo, 190. 

On a complaint of a cognisable offence, the Police sent up some only of the 
aécused persons who wére tried and convicted by a Deputy Magistrate ; subsequently 
the District Magistrate or Deputy Commissioner while inspecting the Police Outpost 
made a note that the remaining accused should be sent up and thereupon the remain. 
ing accused were sent up for trial and the case was made over to the same Deputy 
Magistrate : 

.. Held—That nothing was made over to the Deputy Magistrate at first except the 

case of some of the accused who had been previously tried and convicted. 

Held also—That the proceedings taken against the remaining accused 
without any one formally taking cognizance of the case were irregularly 
instituted and should be set’aside. Jharu Jola v. Shukh Deo Singh .. 87 
Collector, authorised by the Court of Wards to raise a loan on the 
mortgage of the ward's properties, whether can delegate his powers to the. 
manager acting under him, Ses Court of Wards Act ... Ses cy. gue - 165 
Collusive decree, See Maintainability.of suit ee a, het. 210988 


4 
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Co- ‘mortgagor, Ses Mortgage, co-mortgagor on - T 
, redemption by, See Mortgage, co-mortgagor ... ies 








; Charge on share, See Mortgage, co-mortgagor ~.. oo 
Complainant, See Criminal Procedure Code - sed - 
Compound Interest, See Mortgage... we ss - 


Compromise by guardian without leave of Court, See Decree on com- 
- promise 

Compromise not actually entered into by the daféndaxte Decreo 
based on such compromise, whether exparte, See Oivil Procedure Code ... 

Compromise-decree, against a minor, when to be set aside by suit and 
when by review, See Decree on compromise 6s tee 

Condition in Kabinnama emanating trom the husband, validity of, See 





Mahomedan Law Re ies $ aie T 
Conditional Sale, See Mortgage ET Pa Jd a 
Conflict in clauses, See Mortgage e. ie s 
Consideration for contract, See Power of adbanes is te a 
Construction of a Decree, principle of, See Decree . y i 
Construction of Deed, See Debutter property aD i ite 

Ses Mortgage ... t -— = 





Construction of Document—Disposition, nature of — ‘eats 


The irrevocability of a document is perfeotly inconsistent with its being 
a Will. The document could not operate as a family arrangement if it was 
revocable, The fact that the document was registered as a non-testamentary 
one and was stamped, shows that the parties did not regard it as a Will, 
Sita Koer v. Deo Nath Sahay 
Construction of Mortgage deed, See Mortgage m "m xw 
Construction of Will Se Hindn Law, Daughter ... ase a 
c, See Hindu Law, Will w 
—M— — — ——À, 8 Hindu Will, Construction vn 
—— ———, principle of, See Hindu Law, Will 
———— , suit for, when maintainable, See Hindu Law, wil... u 
Constructive possession, See Adverse possession PA 
Contract between landlord and tenant, See Abwab ... rary de 
Contract Act, Sec. 16, Ses Power of attorney s e ese 
—— — — , Bec. 20, Bee Administration bond — ... is 
Map e Secs. 142, 143, See Administration bond ses 
Contrant of guarantee, Ses Administration bond ... es due 
Contribution, Suit for, by a defaulting putnidar against his so putida 
limitation in, See Putni Regulation >... ove m 
Conviction, Effect of, See Criminal Procedure Code, Bec. 138 .. m 
Co-sharer, acquiescence of, See Mortgage, power of . 
Co-sharer landlords, See Bengal Tenanoy Aot, Beo. 88 
— —, See Rent Suit... z 
—— — — — ——., occupying different portions ot & holding uiia their 
own zemindari, relation between, See Landlord and tenant ... 
Costs of guit, when payable out of testators’ estate, See Hindu*Law, will . 


Court, discretion of, See Limitation Act, Beo. 6 m e m 
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Court, function of, in granting Joe of iic UE See Administration 


. bond. s ves x oe m 422. 

—-—— ^, inherent power of, Beo Delivery of possel, war iis 67 
-——, jurisdiction of, See Civil Procedure Code... ne ee 298 
————, mistake of, See Mortgage, redemption of - a Sie 533 
——— , power of, in adding parties, See Joinder e parties T ss 076 
, Ses Hindu Law, Dayabhaga * si 616 
Courts inherent power of, to revise its order made ex-parte, Bee Otvil Proce: 
~ dure Code $8 E - T 276 

Court, cloged on last day Boo Date of BEHDRHDO * RS ss 339. 
Court of the Resident òf Aden, See Letters Patent ` e e 5 
Court remanding a case, power of, See Decree, exparte & ea 181 


Court of Wards Act (VAZIof 1890), section 23—Collector—Board of Revenue, saro- 
tion by— Manager, powers a Delegatus non potest delegare’ 

Where the Collector is authorised by the Board of Revenue as Court of 
Wards, under section 23 of Act VIII of 1890 to raise & loan on the mortgage 
of à ward's properties, he can delegate his power to the manager acting under 
him. 
` “The maxim ‘ Delegatus won potest delegare? is to be understood with this 
necessary qualification that in any particular case if no anthority to delegate 
has been given, such authority may be implied from the circumstances of the 


case. Jogeshwar Narain Singh v. Rai Radha Rawan  .. we. 165 
Credit of a decree-holder, whether ‘a step in aid of execution,” See Limi- 

tation Act a bur. eae se M 95 
Criminal Case, transfer, Ses Transfer of Criminal Case "s 637 
Criminal Procedure Code, Cl. 8, application under, See Transfer of CH 

minal Case sears m A "E T 637 


Criminal Procedure oda (Aot. V of 1898), section 16, clause (d)— Rule 6 
of the Government rules, whether ultra vires. 
Held, by a majority of the Full Bench (Ghose and Pratt JJ. dissenting) 

: —Rule 6 of the Rules framed by the Government of Bengal for the gui- 

dance of Benohes of Honorary Magistrates under the provisions of gection 16 

of the Criminal Procedure Code, clause (7), is not inconsistent with the Code, 

and therefore, not ultra vires, though highly undesirable. The Emperor v. - 

f Kali Prasanna Ray E 492 

Criminal Procedure Code (Act V of 1898), section 110—Seourity for good behaviour 
—Enguiry held outside the local limits of the Magistrate's jurisdiction—Preosedings® 
taken when the person is outside such jurisdiction, 


« An enquiry under section 110 of the Code of Criminal Procedure, should not be 
conducted by 2 Magistrate at a place which is outside the local limits of his jurisdiction 
and where he has no power to conduct any proceedings: 


The person against whom proceedings are taken under section 110, Criminal Pro- '^* 


cedure Code, must be, at the time when such proceedings are taken, within the. local 

limits of the jurisdiction of the Magistrate taking such proceedings, . . ... 
Non-compliance with these provisions vitiates the proceedings as made 
without jurisdiction, aud the order passed must be set aside, Sona Ram E, 
Sangma v, The g Emperor oom 195 

——— M ——^, Reo. 122, Bee Sureties .. wad D 575 
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Griniai Procedure Code, ties V of 1898), Bac. 133— Respective duties of the Magis- 

trate and of the Jury—Oonciotion under Indian Penal Code (Act XLV of 1860), 

- Seo. 283, not conolusice. a 

A Magistrate passing an order against a person under Sec. 139, Criminal Procedure 
Code cannot do so, relying merely upon a conviction of the person under Sec, 283, 
Indian Penal Code in respect of the same matter, but must follow the procedure laid 
down in Sec, 183 and the subsequent sections of the Ortminal Procedure Code. 

Prior to the appointment of a jury, the Magistrate should himself determine the 
question, which is the most important question in proceedings under Sec, 138, Criminal 
Procedure Code and which alone gives him jurisdiction, namely, whether the pathway 
in which the obstruction is said to have been erected was in fact a public pathway or 
not, t 

Whore the Magistrate referred the whole case to the.jury and the jury returned 
a verdict that the order was & proper order but that the road was a private road, 

Held, it was incumbent upon the Magistrate 40 determine the latter 
point and not to leave it to the jury. Ramanath Laskar *. Jaladhar f 

Shaha . - 860 
Criminal Yijdduie Code, (Act V of 1898), section 145— Immovable property, 
dispute relating to,—Fees paid by pilgrims for performing Sradh oeremony at 

Gaya, wot profits of immovable property—Jurisdiction to institute proceedings 

under section 145. Criminal Procedure Oode for dispute with regard to suoh fees, 

Proceedings under section 145, Criminal Procedure Code cannot be 
instituted in respect ofa dispute between two -parties relating to the dis- 
tribution of fees paid by pilgrims at Gaya for performing Sradh ceremony, 
although there may be a likelihood of a breach of the peace in consequence 
of such dispute. Such fees can in nq, sense be said to be profits which issue 
, out of land. Narayan Misserr.Bhugwan Misser ^ .. ui 9187 

— (Act V of 1898,) Seo. 145 ‘ol. ‘aha to examine 
toitresses— Disoretion of Magistrate—Not always a question of jurisdiction, 

A Magistrate acting under section 145, Criminal Procedure Code, has a discretion 
in the matter of examination of witnesses. He is not bound to examine all the 
witnesses adduced by the parties, but may limit the number for good and sufficient 
reagon, . 

In Manmatha Nath Mitter v. Barada Prasad Roy Chowdhury, it was not 
intended to lay down such a broad rule that. the Magistrate had no discretion but 
was bound under all circumstances to examine every witness produced in a proceeding 
under section 145, Criminal Procedure Code, and that if he omitted to. do go he acted 
Without jurisdiction, 
` The discretion, however, is one which must be exercised with due care 
and caution and with a careful regard to the circumstances of each ee, i 
case. Samir Sheikh v, Jahed Sheikh .. Au -478 
; (dot V of 1808) Seos, 145, st7, ‘620-—Cancellation of 

proceedings under Seo, 145, Oriminal Procedure Code—Order allowing -one party 

to reap the orops, illegal. 

When a Magistrate cancels proceedings under section 145, Criminal Procedurë 
Code, on the ground that there is no likelihood of a breach of the peace, he has no 
jurisdiction to allow one of the parties to reap the crops to the exclusion of the other, ^ 

, Such an order, if passed under section 517, Oriminal Proced&re Code, is 
‘fit to be set aside under section 620, Criminal Procedure Code. Karimuddi 


Z Fakir v, Naimuddi Kaviraj .«.. = 573 
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Criminal Procedure Code, (Act V of 1099); Sec. 190, See  Cognizable 
offence ay ies sex vus 2 87 


——— —— —, (Act V of 1898) Seo, 198 — O fence relating to narii 
Bigamy—Oognizance of ofence—" Person aggrieved,” meaning of— Person oom- 

petent to institute and oavry on prooeeding— Father of a lunatio, whose wife has been 

married a second time, if ar aggrieved JEUX in the legal sensa— Penal Code (Act - 
XLV of 1860) Bec. 494. 


. It is impossible to lay down any inflexible rule for determining in every case 
whether the complainant is a person aggrieved by tne offence alleged within the meaning 
of section 198 of the Code of Criminal Procedure; it must be determined in each case 
according to its own circumstances whether the complainant can be said to be ina 
legal sense a person aggrieved. * 

Where the complainant is the head of his family, his son is a lunatic and his 
daughter-in-law had been living under his protection and an allegation is made that ' 
she was taken away to the house of her father and subsequently married to another - 
person, the offence, if true, seriously affects his reputation and status in society and the- 
father-in-law is a “ person aggrieved” within the meaning of Seo. 198 of the Code of 
Criminal Procedure and is competent to institute the complaint. i 

Per Mookeerje, J.—The grievance referred to in the words "person 
agerieved” in Bec, 198 of the Code of Criminal Procedure, does not contem- 
plate any fanciful or sentimental grievance ; it must be such a grievance ag 
the law can appreciate; it must be a legal grievance and nota stat pro _ 





rations voluntas reason. Daem Sardar v. Batu Dhali , —.. oe 38- 
—. —  — —., See, 238, See Joint trial ssi T 412 
, Bec. 239, Joint trial .. ee M 412° 





s — — —À, (dot V of 1898), seotions 429, 425— Retrial and io 
Surther evidence, difference between. 


When an Appellate Court passes an arder of remand under section 423, 
Criminal Procedure Code, it cannot restrict the evidence to be taken to that 
"mentioned in its order, but it should order the case to be retried in view of 
the instructions contained in its order. In sich a case it is open.to the 
accused person to adduce such additional evidence as he may desire. Mir so 
Sarwarjan v. The King Emperor oes 308 
— — —À, (Aot V of 1898) Beo. 437— Further. enquiry—Notioe to 
| accused, if and when necesary— Reasons for the order—Revision by High pn 
Magistrate, duty of. 

An order for further enquiry under section 487 of the Code of Oriminal Prooedurd 
should give reasons for the order ; the mere opinion of & Magistrate that there should 
be'a further enquiry in a particular cgse ig of no value without a statement of his 
reasons therefor; and in the absence of such reasons it is not possible for the High 
Court to exercise such supervision over the Magistrate’s proceedings as is necessary. 

The practice of Magistrates not complying with the orders and directions of 
the High Court condemned? 

It is not ordinarily desirable that a District Magistrate in ordering a further 
enquiry under Sec, 437 Criminal Procedure Code should make a detail examination 
of the evidence and gwe elaborate reasons which might prejudice the trial afterwards ; 
but it is desirable that he should give enough in the shape of reasons to shew that his 


order is proper. . P 
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Criminal Procedure Code,—(Conta.) : 

As a matter of law, it is not obligatory on a District Magistrate, before 
making an order for further enquiry, to serve a notice on the accused person, 
but according to the general principle of Criminal jurisprudence, no order 

.prejudieially affecting the accused person should be passed without giving 
him an opportunity of being heard and there is no reason why that principle 
should not be observed in making an order under section 497 of the Code of 
Oriminal Procednre. Wahed Ali r. Emperor --. pt "n 48 
Criminal Procedure Code (dct V of 1898), section 476—Pexal Code (Act XLV 
_ Of 1860), section 1989— Propriety of taking proceedings under section 476, Criminal 
Procedure Code until final orders are passed. 

Proceedings under section 476, Oriminal Procedure Code should not be 
taken against a person for giving false evidence or fabricating false docu- 
ment under section 198, Indian Penal Code, until the case in which the said 
evidenee was given or such document was used, hgs been finally decided. 

Gendan Singh v. The King Emperor ... Er 302 
—__-_-__ ___..___, (Aet. V of 1808), Section 476, 596— Affidacit, false allega- 
tions in—Magistrate’s explanation—Statements of persone in support thereof — 
* Nearest Magistrate of the first class’ — Presidenoy Magistrate rot a Magistrate of 
~. the first class—Practics—Original Side. 

Though in showing cause to a Rule why a conviction should not be set aside it is 
not open to the Magistrate to submit observations with a view to supplement or add 
to his judgment, yet there is nothing to prevent him from sending along with his 
explanation in answer to a Rule for transfer, statements of persons who might be in 
a position to contradict the allegations of misconduct made against the Magistrate 
by-the petitioner in his application. 

Section 476 of the Code of Oriminal Procedure does not appear to provide for 
the case of an offence before a Court ina Presideney town. It empowers a Court to 
send a case for enquiry or trial to the nearest Magistrate of the first class. The nearest 
Magistrate, namely the Presidency Magistrate, is not a Magistrate of the first class. 

The practice on the Original side of the High Court is to lay the papers 
before the Government Solicitor for him to take action thereon if he thinks 
flt." An analogous course, viz, of laying the papers before the Legal Remem- 
brancer, was adopted. Kedar Nath Kar v. The King Emperor T 357 

—____-- —  —, Seo. 517, See Criminal Procedure Code, Sec. 145 578 
— — , Bec, 520, See Criminal Procedure Code, Beo. 145 573 











———— ___-——, See. 526, See Transfer of Criminal Case oes 637 

- — — ——., Bec. 587, See Joint trial... e oe 412 
Damages, amount of, question of fact, See Slander ... ie is 140 
——, Svit for, See Bengal Municipal Act, Seo, 863 ses 976 


Date of performance—4c due under law or by order of Court or by agreement of 
partiesa—Oourt closed on last day— Extension of time, 

If the law or Court directs a thing to be done within a period fixed by it and it 
is impossible of performance on the last day fixed, for no fault of the party required 
or directed to do the act, it will be recognised as properly done, if it is done on the 
next day it is possible of performance. 

Where by a compromise decree, & certain sum of money was to be paid to the 
plaintiff pleader or deposited in Court within the 8th Qctober and a part of the 
money was paid to the plaintiff's pleader in time but the balance not paid or deposited 
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Date of performance,—(Contd.) : 
till the 10th November, the first open day after the vacation which commenced on 
the 8th October, when it was deposited in Coart, 
Held, the deposit was a valid one, as the deposit auld | not be made 
on the 8th October and subsequent days through no fault of the party. 


Surendra Narayan Mustafi v, Souravini Dasi .. ext 839 
Daughter with adopted son, status of, Ses Hindu Law, Daughter ds 502 
Debtors, position of, See Administration bond een ess 432 


Debutter property— Valid dedication — Construction of did. 
'  Debutter property is property dedicated to a God or Gods, Where in a document 
there was nothing to shew that there was such a dedication, except the use of the 
word “ Debutter" and the grant is made apparently for the personal enjoyment of 
the grantee, and the grantor may have contemplated that the profits of the property, 
after satisfying the personal wants of the grantee, would be devoted to the service 
of the God whom he attended, , 

Hold, that such an expectation may explain the use of the word 
“Debutter” but does not suffice to constitute & valid dedication to the God. . 

Shyama Charan Nundy v. Abhiram Goswami . 808 
e ERE E S of—Code of Civil Procedure (Act XIV of 1882), Seo. 206— 
Appeal—Limiiation Act (Act XV of 1877), Seo. 5—Construction of decree. — , 

*..: Where the plaintiff obtained a decree in & mortgage suit on the 81st January 1901, 
wlich was made absolute on the 28th September following, and the decree was sub- 
sequently amended under Section 206, Civil Procedure Code, on the 12th July 1908, 
and the plaintiff preferred an appeal to the High Court against the amended decree, 

-Helá— That an amended decree was a decree between the parties within the 
meaning of the Code, and as such, was appealablé and the plaintiff was accordingly 
competent to prefer an appeal against the amended decree, 

Heid also— That for the purpose of determining whether the appeal was 
barred by. limitation, time must be taken to have run from the date of the 


decree as originally drawn up. Brojo Lal Rai rans *. Tara 








Prasanna Bhattacharji Loe 188 
Decree for rent, See Bengal Tenancy Act, Seo. 88 4, T "m 879 
— on award, appeal from, See Private arbitration aiarad “ee 450. 

on an alleged compromise not actually entered into by the defendants, ! 

whether exparte, Ses Civil Procedure Code "m ae tee 158 
Decree, amended, whether appealable, See Decree ... n 188 
Decree absolute, redeeming after, See Mortgage, redemption ot -— 538 
——— — — —, mistake in, Ses Mortgage, redemption of — .. we 538 








——, form of, See Mortgage, redemption of 583 

Decree, exparte, property taken in ewecution of —Decres set aside and case P nd 
in appeal, effect of — Court remanding a case, power of — Cicil Procedure Code, (Act 
XIV of 1882) Sees, 2, 502, 583 and 588. 

When a decree is set aside on appeal and the case is remanded under 
section 562 of the Code of Civil Procedure, the appellant is entitled to restitu- 
tion of the property taken possession of in execution of the decree so set aside, 
although an appeal has been preferred against the order of remand. Saroda 

Prosad Chatterjee v. Saudamini Debya ... 181 
Decree for rent—Benggl Tenamey Act (VIII of 1886 ) Sees, 65, 170— Reri- deoree, 
-  emeoution— Landlord s interest in tenure sold aer a decree —Decree for -vent, if om- 
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Decree of rent,—(Contd.) 


"tinwes to be a first oharge on tenure— Civil Procedure Code (Act XIV of 1882), Sec. 
878— Claim, if allowable, 

If, at the time, when a suit for rent is instituted, and a decree is made, the plaintiff 
is still the landlord, the fact that subsequently he sells his landlord’s interest does not 
prevent him from obtaining the benefit of Sec, 65 of the Bengal Tenancy Act of briug- 
ing to sale the tenure or holding in execution of such decree, the rent continuing as & 
first charge thereon, 

If at the date of the suit and the date of the decree, the plaintiff is the 
landlord, both the suit and the decree for rent would clearly be a guit and 
& decree urider the Bengal Tenancy Act, and under Sec, 170 of the Act, no 
claim can be preferred under Sec, 278, Civil Procedure Code, when such a 
decree is executed by the decree-holder, even if he has parted with his 
landlord's interest before applying for such execution, Khetra Pal Singh 


Ray v. Kritarthamoyi Dasi °.. aa sis 470 
Deoree-holder, whether limited to the relie? asked for in his application, See 
Execution of & decree m E 112 


Decree on compromise against a minor, procedure to set aside— Review on the ground 
of fraud—Deoree on compromise against a minor, duty of Court passing—Compro- 
mise by guardian without leave of Court—Discovery of new and important matter of 
svidenco—Civil Procedure Code (XIV of 1182) es. 462, 623 and 624, 

Where a decree is regular in itself and on the face of it correct, it can only be get 
aside by suit, Where a plaintiff seeks to set aside a decree based on a compromise 
entered into by his guardian when he was minor, merely on the ground that the com- 
promise was fraudulent, his only remedy lies in a fresh suit, and he cannot revive the 
previous suit by an application for review. 

Observations to the contrary in Bibee Solomon v. Abdool A:zez, Eshan Ohundra 
Safoci v. Nandamoni Dostee and Mewa Lall Thakur v. Bhujun Jha dissented from, 

But where it is clear upon the face of the judgment or the decree which 
is impugned, that it is irregular, and incorrect, or not in compliance with the 
provisions of the law, the plaintiff can proceed by way of review. Where a 
Court passing a decree in terms of a compromise against a minor did not 
enquire into the circumstances that led to the filing of the petition of com- 
promise, nor grant any leave to compromise as required by Bec. 462 C. P, C,, 
the decree pagsed is not in compliance with the provisions of the law and 
may be set aside on review. Barhamdeo Prasad v. Banarasi Prasad ... 119 
Decree set aside and Case remanded in appeal, effect of, Ses Decree, 

* exparte T 


' on toe tee ses 181 
Dedication to the public, See Port Commissioners’ Act, Bec, 88 pu 585 
Deed, construction of, See Debuttur property nse A. 806 


Defences which might be taken by the successor of a mortgagor in execu- ` 
tion proceedings, See Mortgage decree ost Hs A 131 
“Delegatus non potest delegare," meaning of, See Court of Wards Act... 165 
Delivery of possession, stay of order for—Order staying proosedings, effect of, 
pending appeal— Appellate Court, power of, to stay order and proceedings—Rula 
nisi, order for, effect of —Execution, order for, when actually carried — Court, juris- 
Giotion of — Code of Civil Procedure (Act XIV of 1882) Seas. 545, 646, 583— Empress 
provisions of tha Code—Procedure, matters of—Court, inher art power of—Beourity| 
. for restitution of property or for carrying out of deores. Ses 


670 THE CALCUTTA LAW JOURNAL, [Vor. III. 


Delivery of possession,—( Contd.) 

Section 545 of Code of Civil Procedure does not apply after execution has been 
carried out. 

The essence of a Code, is to be exhaustive on the matters in respect of which it 
declares the law, On any point specifically dealt with by it the law must be ascertain- 
ed by interpretation of the language used by the Legislature. In respect of such 
matters the Court cannot disregard or go outside the letter of the enactment according 
to its true construction, The Code, therefore; binds all Courts so far as it goes, 

The Code of Oivil Procedure (Act XIV of 1882) was not intended to be and is 
not, exhaustive. It does not affect previously existing powers of the Court unless it 
takes them away. 

The duty of a Judge is to apply dispositions of law not only to what appears to 
be regulated by their express provisions but to all the cases to which a just application 
of them may be made and which appear to be comprehended either within the express 
sense of the law or within the consequences that may be gathered from it, 

The Code does not affect the power and duty of the Court, in cases where no 
specific rule exists to act according to equity, justice and good conscience, though in the 
exercise of such powers it must be careful to see that its decision is based on sound 
general principles and is not in conflict with them or the intentions of tke legislature. 

The Court will, where the ciroumstances require it, exercise an inherent power 
to act ew delicto justitiae and to do that real and substantial justice for the adminis- 
tration of which alone it exists. 

The Appellate Court, having seizin of the appeal, has an inherent power over the 
subject of litigation the nature of which is indicated and implied by section 588 of 
the Code of Civil Procedure and can in the exercise of that power and notwithstand- 
ing that the deoree has been executed call upon the respondent to furnish seourity 
for the due performance of any decree which may be made on such appeal, 

An order for stay is made on the day that it is pronounced, and not on that on 
which it is drawn up or communicated, ° 

When a superior Court has said that execution of a decree is not to take place 
from that moment the Court to which application has been made for execution has 
no authority to execute it and delivery of possession under the authority of an order 
which was not then in force but had been suspended upon a stay granted by a superior 
Court is invalid, 

Por Woodroffe J—BSection 548 of the Code of Civil Procedure has reference to 
the case where an order has been made for execution and the execution is pending or 
about to be given effect to. It does not apply where the order for execution has been 
actually carried out and where the property in suit has actually been delivered undere 
the order made, 

Per Mookerjee J.—The words in sec. 546 of the Code of Civil Procedure, 
namely, "the Appellate Court may for like cause, direct the Court which passed the 
decree to take such security,” are not controlled by or merely confined to the case 
in which an order has been made for the execution of a decree and the execution 
proceedings are still pending. The words in question are wide and the Court should 
not put too narrow a corfstraction upon them and thus restrict the power of the 
Appellate Court, 

Sec. 546 of the Code authorises a Court of appeal to take security 
from & decree-holder even after execution of the decree under appeal has 
been completed. Hukum Chand Baid v Kamalanand Singh s 67 
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Demolition of buildings outside sanctioned plan and omisting for a long time, illegal, 
—Caloutia Municipal Act III (B. 0.) of 1899, Seo. 449,—Schedule X VII, Rule 17. 


What a Magistrate is empowered to direct to be demolished under sec- 
tion 449 of the Calcutta Municipal Act, is work which forms part of the 
plan sanctioned, and which contravenes some provision of the Act or of the 
bye-laws in force with reference to the erection of buildings and not 
buildings outside such sanctioned plan ad existing for a long time, J oseph 

Isaac Joseph Hyam v, The Calcutta Corporation 
Denial of landlord’s title, when operates as a forfeiture, See Landlord 
and tenant "es MS — ass 
Discharge of surety, gee lAeninigteatioa ‘bond on Liga 
Discretion of Magistrate, Sse Criminal Procedure Code, Sec 145(4) wes 
— of Court, See Limitation Act, Seo. 5 - 
Disposition, nature of, See Construotion of document 
‘District,’ meaning of, See Land Acquistion Act w 
District Magistrate, jurisdiction of, to order prosecution of vods per- 
sons, who had not been sent up by the Police for trial, See Oognizable offence 
Divorce, by the wife, conditions of, See Mahomedan Law xs 
Document, ancient, custody of, See Evidence Act, Sec. 90 
Dower, possession in lieu of, See Mahomedan Law, Dower T. 





Due date, See Date of performance - E " is 

^ Due diligence, See Limitation Act, Sec, 5 e 
Duty of Court passing a deoree on compromise Medi a TRE See Decree 
on compromise .., iss T € 


Duty ofa Judge, See Delivery of piiat ES 
Ejectment, Sse Abandonment of tenancy 
of an occupancy raiyat, See Rent Law of Bengal 
of an under-raiyat, See Bengal Tenancy Act 
, Suit for, See Service tenure ... 
, Suit for, Ses Estoppel . 
——- ———, See Mortgage ‘ si Ww "m 
—, See Hindu Law, Dayabhaga .. vas 3 sw 
Ends of justice, See Transfer of Criminal Case 
Equity, Ses Estoppel Sii 
Equity of redemption, See Mortgage, division of morgage broha? 
“ Equity, he who seeks equity must do,” applicability of the maxim, 
See Executor 
4 Estate vested in interest as well as in in possesion, A Hindu e: 
Wil aaa - 
`‘ Estate within which situate, Hik of, Ses ‘Village Chaukidars res 
Bec 48 ši E TE oo T tee 
Estoppel, See dixecutibd of decree 
, See Manager, power of is 
y agreement, See Estoppel  ... a T 











571 


418 


870 


Estoppel— Application of docirine—— Improvements on lan& by strangor=Knowoleilge of 


ownership— Equity. 

When a person, with actual or constructive knowledge of the facta, in- 
ducés another by his words or conduct to believe that he acquiesces in or 
ratifies a transaction, and that‘ other, in reliance on such belief, alters his 
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Estoppel—(Conta.) 
position, such person is estopped from repudiating the transaction to the pre- 
judice of that other, 

The doctrine of estoppel might be applicable when the owner of land sees 
another person erecting buildings upon it and knowing that such other 
person is under the mistaken belief that the land is his own property, pur- 
posely abstains from interference with the viewsf claiming the building when 
it is erected. If a stranger begins to build on land supposing it to be his own, 
and the real owner percelving his mistake abstaing from setting him right and 
leaves him to persevere in his error, a Court of equity will not afterwards 
allow the real owner to assert his title to the land, Butifa stranger builds 
on land knowing it to be the property of another, equity will not prevent the 
real owner from afterwards claiming the land with the benefit of all the ex- 
penditure on it, Dharmadas Kundoo v. Amulyadhan Kundoo e 616 

Jjeotment swit by a, second assignee against a first assignee— Repudiation 

‘of the assignor's title by the first assignee— Fstoppel by agreement, empress or implied 

—Indian Heidence Aot (I of 1872) sections 115, 116 and 117— Estoppel of condes 

against the vendor's title— Estoppel on a person taking possession under an instru- 
' mont from repudiating that instrumont— Constructive trust, 

Per Curiam : Where it has been found as a matter of fact that the vendor had 
no title and that there was no sale to the second vendee, the latter cannot sue the 
first vendee in possession from the same vendor for ejectment, 

Per Rampini J.—The estoppel only exists so long as the grantee claims under 
the title of his grantor alone. 

Per Woodroffe J.—Sections 116, 116 and 117 of the Indian Evidence Act are not 
exhaustive of the doctrine of estoppel by agreement. . : 

Estoppels may be founded on agreemonts, express or implied, wherever justice 
. requires it. As part of the law of evidence it is nothing but the enforcement of 
what the parties as honest men must have intended at the time they made the bargain, 
Buch questions in each case should be dealt with on the broad grounds of justice and 
good sense irrespective of the existence of a precedent in point. 

The rule of estoppel enunciated in Board v. Board (9 Q. B. 48) is that where property 
is taken possession of under an instrument, and the taking possession is in accordance 
with a right which would not have been granted except upon the understanding that 
the possessor should not dispute the title of him from whom possession was derived, 
there is an .estoppel on the granteo setting up a title adverse to and independent of — 
that of his grantor. ` 

But such a rule does not prevent a;vendee from a vendor, who has no title, from, 
perfecting his title by a purchase from the true owner. On the execution of the 
conveyance, the vendor’s title and right to possession is extinguished. The vendee 
acquires the property for himself, and he is under no pbligation to maintain the title 
of his vendor. . 

Here the possession was absolutely given up. It was not a case of 
permissive possession, The [possession was the sole right of the grantee, 

There is, therefore, no eatoppel where the grantee takes the land absolutely 
to hold for himself in fee and to dispose of it at pleasure, Rup Chand | 
Ghose v. Sarbessur Chandra Chunder... e 629 


Evidence, Ses Maintepance grant zs Ac jw 51 
-, Ses Reformation ... ee i m i 560 
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Evidence, admissibility of, See Wajibularz m sei iss 594 


Evidence Act, Sec. 18, Ses Maintenance grant iss en E 521 
———, Sec, 86, See Maintenance grant E m a 621 
—— —. Sec. 35, 48, See Wajibularz T ise 594 


y See. 90— Proper custody— Ancient dade 
Although a person appointed manager by the Court of the property of an 
insane person ought to restore a document in his possession as such manager 
to the proprietor, when he is removed from the management, his failure to do 
80 does not, having regard to the explanation to section 90, make the custody 
of the document improper within the meaning of the Evidence Act. Shyama 





Charan Nundy r. Abhiram Goswami see sed 806 

-——, Secs. 115, 116, 117, See Estoppel ... ees 629 

Exclusion of time taken up in review, See Limitation Act, Bis 6 mS 545 
Execution by one of two decree-holders without notice to the other, whether 

can be allowed, See Execution of a decree is tee tas 112 
— , transfer of certificate for, from the one Court to another, effect of, 

See Public Demands Recovery Act... ^s 235 

Execution of decree, application for, Sce Limitation Act, Sec. 19 "s 947 

—————— ı Mortgage decree— Order absolute for sale— Limitation— Leace 





` to bid at the sale, optat for, if a stop in aid of exeoution—Resjudicata—Bala 
‘proclamation, issue of — Limitation Act (XV of 1877) Soh, II, Art. 179, ol. 4, 5— 
Estoppel, 

The diamissal of an objection by the judgment-debtor to the execution of a decree 
on the ground of limitation cannot rightly be held to operate as a bar to its being urged 
when the decree-holder applies for execution again, when the previous objection was 
struck off without any judicial determination. 

Per Rampini, J—An application by the decree-holder for permission to bid ata 
sale held in execution of a decree is not an application to the Court to take some step 
in aid of execution. 

` Per Mookerjee, J—It cannot rightly be affirmed as an inflexible rule of law 
that the granting of leave to a decree-holder to bid at a sale in execution of a 
decree must in every case, or may not in any case, amount to an aiding of the 
execution. 

When a decree-holder relies upon a previous application to the Court for 
leave to bid at the sale, ns saving limitation, it is not sufilcient for him to 
shew that such application was made, but he must further shew that the 
circumstances under which it was made were such that the grant of leave did 
if fact aid or would have aided the execution. Hira Lal Bose v. Des 

Charan Bose we 240 

Execution of a decree for perpetual, injunction, application Jor—Notice to judg- 

ment-debtor, whether necessary—Exeoution by one of two deoree-holders, without 

o Rotice—Reliaf not prayed for, whether allowable—Oivil Procedure Code (XIV of 
1822), Seos. 231 and 260. 

In executing a decree for perpetual injunction against a judgment-debtor who 
has deliberately disobeyed an order of Court, has tried to evade it by colourablé 
transfers of the property and has had ample opportunities to contest the allega- 

` tions of thedeoree-holder, the Court is not bound to issue any nofice to the judgment. 
debtor before passing an order under section 260 of the Civil Procedure Code ; nor 
is any notice necessary under gection 231. 
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Execution of a decree—( Contd.) 

The rule laid down Pratap Chandra Dass v. Peary Chowdhrain, is not of 
general application. 

The decree-holder is not necessarily limited to the relief asked for in his 
application, but may be granted other reliefs which the law allows him. 





Durgadas Nundi v. Dewaraj Agarwala 112 
Execution proceedings, applicability of Sec. 108 Civil Procedure Code a 
See Oivil Procedure Code ... 276 
= Sale, under the decree attached, validity oi See Civi Procedure 
Code aes 27 
Executor, powers of, to insi egude the prety of the testator, See Fretti., 260 


Restrictions imposed by Will—Mortgagoe—Probate and Administration Aot, 
«(V of 1881), Sec. 90, Construction of —Void— Voidable—Restitution—Beneficiaries, 
consent. of. . 

R died in 1888 having previously executed a Will by which he directed that “if 
it became necessary to borrow more than 1000 Rupees or to alienate any property of 
8 greater value or to grant any pottah for any greater amount, then it might be done 
with the consent of N, or falling him with the consent of D and the widows of the 
testator.” During the time the widows were in possession ns executrices, they executed 
a mortgage for Rupees 35,000 in favour of the plaintiffs without the assent of N, and 
without the leave of the Court. The probate granted to the widows which was to last 
during the minority of one of the sons of the testator, was subsequently revoked and a 
fresh probate granted to thatson, The mortgngees thereupon instituted the present 
suit which waa dismissed by the Subordinate Judge on the ground that the mortgage 
was not valid and binding on the estate, because it was not assented to by N, whose 
consent was under the direction of the Will essential to the validity of the transac- 
tion. The plaintiffs thereupon appealed to the High Court, 

Held, that N was neither an exeoutor by implication nor a mere overseer but was 
a person whose assent, the testator intended, should be obtained to validate certain 
classes of transactions, as the testator had confidence in his judgment and integrity. 
It was open to the testator to impose restrictions upon the powers and discretion of 
an executor and if in practice such restrictions proved injurious to the actual adminis- 
tration of the estate, it was equally oper to the executor to apply for suitable direc- 
tions to the Court. 

Held also, upon a proper construction of section 90 of the Probate and Adminis- 
tration Act, that the phrase “power to dispose” included any disposition by way of 
sale, mortgage, charge, exchange or lease and might also include a gift. As the execu- 
trices executed the mortgage in spite of the restriction in the Will without the assdht 
of N and without the leave of the Court, their act must be taken to be one in con- 
travention of the provisions of clause 2, section 90 of tho said Act. 

An exeoutor has power to mortgage the property of the testator unless prohibited 
by the terms of the Will, 

An alienation by an executor or administrator without leave of the Court where 
such leave is necessary under section 90 of the Probate and Administration Act is not 
void but merely voidable, 

No person who is entitled to avoid a transaction ought to be allowed to do so, in 
such & manner as to enable him to recover property which would otharwise be lost - 


to him and at the samo time to keep the money or other advantages which he has 
obtained under it, 
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Executor—( Contd.) 

The maxim that “he who seeks equity must do equity " is applicable to a deien- 
dant ag well as to a plaintiff and a party who seeks to avail himself of an equitable 
defence must stand the test as well as one who appears as plaintiff in a case. 

As the mortgage in suit is only voldable and not void ab initio, it remains valid 
till it is avoided. Consequently at the date when the plaintiffa commenced the present 
action, the mortgage was in effective operation, though still liable to be avoided by 
the defendant, When, therefore, the defendant seeks to avoid it in the course of the 
litigation, the plaintiffs are entitled to be placed In status quo. The defendant must 
either make restitution to the plaintiffs to the extent to which the estate now 
represented by him has been benefited by the transaction or the plaintiffa must be 
allowed to enforce their security against the estate to the same extent, 

If a mortgagee is affected by an executor with the written consent of 
every beneficiary, it may fairly be regarded as in substance a mortgage by the 
beneficiaries themselves, The Eastern Mortgage a and Agency Co., Ld. 




















*. Rebati Kumar Ray S E 280 

Exparte decree, decree based on an alleged compromise repudiated by the 
defendants, whether, See Civil Procedure Code — ... e 158 
— — ——, setting aside of, partially, See Civil Produse Code dis 160 

— — — — —— or order, inherent power of Court to revise ita, Sea Civil 
Procedure Code... s - 276 
Explanation by Magistrate, ‘See Gidea Prosedi Code, Seo 46 857 
Extension of time, See Date of performance ee as m 839 
———- , Bee Limitation Act, Bec. 5 ess see ow 545 
Family evel See Construction of document iss ia 370 
Family custom, Ses Wajibulare vss s ade ais 594 
Father, right of, to eject son, Sse Hinde Law, Desibbagh tee ee 616 
, protection of, See Hindu Law, Dayabhaga ... - si 818 
First charge, Ses Decree for rent ave si se P 470 
Foreclosure of share, Ses Transfer of Property Act, Bec. 60 aue - 377 
— , See Mortgage ... m 601 

Forfeiture, girby (usufructuary) READS of ETERA occupancy 
holding, whether operates aa, Ses Rent Law of Bengal «e sts 222 

, whether denial of landlord's title by a service tenure holder 
operates as, Ses Service tenure 274 

, denial of landlord's title ojeratós B8, when guch denial is followed 
by a testes of Court affirming such denial, See Landlord and tenant — .. 201 
Forged bond, See Alteration of deed ae e ate ies 883 
Fraud, See Bengal Tenancy Act, Beo. 88 .. - cab «ss 879 
Fraudulent addition, See Alteration of deed s ~ 368 


Fresh suit by a mortgagee, if necessary, when the successor of the er 
gagor claims by survivorship under the Mitakshara Law, See Mortgage 


' decree wee m x 181 
Further io ‘See Criminal Sesiedus Code... ET » 43 
General reputation, evidence of, See Will u T sse 849 

Gift, See Power of attorney — ... s. an sus .'484 
Gift to idol, if absolute, See Hindu tae, wan ves - Vx 224 
Government, rights of, Ss Regulation XI of 1826, Beo, 4 " T 818 


—— —— ——À rules made by, See Criminal Propedure Code, Sec, 16 (2) — ... 492 
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Grant of permanent lease, See Permanent lease, grant 806 
Guardian and Wards Act (VIII of 1890) Secs. 4. 7, 12, 41, ere e 
Ses Btay of exeoution T - . 29 
Heirs, interest of, Bee Hindu Law, Will. ses s SN "n 224 
High Court, practice, See Succession Act, Seca, 256, 257 S me 422 
-—-- , Chief Justice, See Succession Act, Secs, 256, 257 ... - 422 
-——, Registrar, See Succession Act, Secs, 256, 257 vis ss 422 
, power of revision, See Civil Procedure Code .  ... 298 
, power of, pending appeal, to make ad interim order — 
ing guardian, See Stay of execution ... es 20 
, of Bombay, Superintendence by, See Letters Patent E 5 
, jurisdiction of, to revise an order for the demolition of build- 
ing passed by Municipal Magistrate under Seo, 449 of Act III of 1899 ... 90 


High Court original side, practice, See Criminal Procedure Code, Bec, 476 857 
Hindu daughter, whether entitted to maintain a suit for the construotion 
' of the will of her deceased father, during the lifetime of her mother, 

See Hindu Law, Will sis bai m E 224 
Hindu Law, mortgage by Karta, See Mortgage ads is 19 
Dayabhaga—Lease granted by father, if a “gift subsequent "—Stridhan 

—Ayautaka—Anwadheya—Childless woman's heir to Ayaxivka Stridhan—Pitri- 

datta— Preferential heir—Rules of Hinds Law, if applicable to leasehold interests. 

A leasehold property, such as a  mourashi mokarari lease reserving n nominal annual 
rent, granted by a father to his daughter after her marriage, is one to which the rules 
of Hindu Law are applicable, and is property which possesses the characteriatics of 
Stridhan according to the Dayabhaga ; the interest in the property so transferred to 
the daughter, constitutes her Ayaxtuka Stridkan and falls within the class known as ` 
Anwadheya, 

The meaning of Aswadheya explained. 

Under the Bengal School of Hindu Law, the mother is entitled to succeed to the 
Pitridatta Ayautuka Stridhan of a childless woman in preference to her husband, 

Neither according to Jimutavahana, nor according to Srikrishna, does the 
fact that Stridhan is Pitridatta make any difference in deciding the question 
of preference between the mother and the husband. Ram Gopal Bhatta- 

charjee v. Narain Chandra Bandopadhya - 15. 
Mitakshara— Reunion — First cousins—Mitakshara, Ch, I, Bee. 9, paras, 
2 and 3—JInterpretation of texte. 
Under the Hindu Law as laid down in the Mitakshara there cannot be a 








valid reunion between two first cousins who were originally joint but had 7 
subsequently separated. Basanta Kumar mingha t. Jogendra Nath 
Hindu Law, adoption, See Wojibulars .. 594 





—— » Daughter—Daughtor iis a^ adopted a son, status | of —Indian ‘Siscuaston 
Act (X of 1865,) Secs 111, 110, 117—Married daughter, estate taken by, wader a 
Will and by inheritanoe— Will construction of, to my daughters and their respeo- 
tive sons,” meaning of —Adopted son, status of. 

. An adopted son holds precisely the same position as a son born as regards in- 

heritance from the adoptive mother's relations. 
A childless daughttr of a testator attains the status of a daughter with a son by 
adopting a son, 
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Hindu Law, Daughter —( Contd.) 

Where the failure of the bequest to the adopted son is due to the fact that the 
testator did not live to adopt a gon'himself and to the fact that the power of adoption 
given by the Will is void-under the Hindu law, and not to the legal invalidity of the 
bequest, 

Held, that such failure of the bequest to an adopted son does not render the 
subsequent bequest to the daughter of the testator void. 

The principle well established by Jones v. Westcomb, Staham v. Bell, Medows 
v. Parry, Murray v. Jores, Machinon v. Sewell, Avelyn v. Ward, has been codified 
in India in section 116 of the Indian Succession Act (X of 1865) which section 
applies to Hindus. 

Section 111 of the Succession Act apples only when the prior bequest is capable 
of taking effect and is not ab initio void. If the bequest has fafled ab initio, the prin- 
ciple laid down in section 116 applies, 

The rule which has been applied to a bequest in a Will executed before the 1st 
September 1870 of immovable property by a husband to his wife, viz, that she takes 
only a limited estate when there are no express words creating an absolute estate 
cannot apply to married daughter. Though under Hindu law, a married daughter 
takes by inheritance a limited estate, she takes an absolute estate under a devise by 
Will, unless her interest is curtailed by express works or necessary Implication. 

The words in the Will “to my daughters and their respective sons I give, devise, 
and bequeath the same” give an absolute estate to the daughters and not a limited 
or joint estate. ‘Sons’ in this case was intended to have the same effect as "sons, 
grandsons etc ” 

Where it would be premature to decide whether an absolute gift is 
defeasible in the event of either daughter dying without male issue, tho 
question was left undecided until it is ascertained what the events are. 

Peary Lal Mullick x. Rani Moni Dassee ... - 502 

Dayabhaga—Ancestral property—Improvements and additions made by 

£0n—Payment by son of debt seoured by mortgage upon ancestral land—Son, right of, 

in the property, during father’s lifetime— Father right of, to gect son from property 

— Injunotion restraining user by son of ancestral property—Ill-treatment of father by 

son— Distinct property, acquisition of, by member of joint Hindu family—Right to 

such property, if depends on mode of aoqwisition — Estoppel, dootrime of, when 
appltoable— Equity. 

Onder the Hindu Law as expounded in the Dayabhaga, the right of a son to his 
father’s wealth does not originate from the date of his birth but from the date of the 
father’s death ; so long as the father lives, he is absolute owner, not only of his self- 
acquired property, but also of all ancestral wealth ; and the father can deal with the 
same in any manner he likes, irrespective of the consent of his sons, 

Although the acquisition of a distinct property by a member of joint Hindu family 
without the aid of the joint funds or of joint labour gives a separate right and creates 
a separate estate, the acquisition of a distinct property with the aid of joint funds and 
joint labour gives the acquirer a right to a double share thereof ; but the union with 
the joint fund of that which might otherwise have been held in severalty, gives it the 
character of a joint and not of a separate property. 

Whether the acquisitions of a son are made with the help of the joint property or 
not, the father always takes a double share ; if the acquisitions have been made by the 
use of the sjoint funds, the father takes-two shares, the acquirer takes two shares, and 
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Hindu Law Dayabhaga—(Contd.) 
the rest of the brothers, one share each ; but if the acquisition have been made without 
the use of the joint funds, they are divided half and half between the father and son, 

Property though originally and strictly self-acquisitiom ceasos to be such and 
acquires the character of joint property, if it is thrown into the common stock. 

If a person has made improvements in good faith as a bond fide occupant of the 
land and in the belief that the land is his own,he may be entitled in equity to recover 
the value of the improvements, 

But unless equitable grounds are made out, the moment the improvements are 
made, they belong to the owner of the land by mere operation of law. . 

Even assuming that the son who made the improvements is entitled to the value of 
the improvements and that he has a charge upon the land to the extent of such value, 
he is not entitled to remain in occupation against the wishes of his father and the 
father is entitled to eject the son. 

Courts have power to afford adequate protection to a father against a son 
who has trespassed upon his property, habitually molested him and destroyed 
the peace of his family, even by granting injunction. Dharmadas Kundoo 

*, Amulyadhan Kundoo s ie as 616 

——— —, Will, See Wajibulars E 694 
Hindu Law, Will— Will, construction i Doyghios, neat reversionarg hain, right to 
maintain swit—Specific Relief Act (I of 1877), section 42— Deolavatory deoree— 

Will, provisions of —Gift to idol, if absolste— Heirs, interest of— Costs of suit, when 

payable out of testator's estate, 

A Hindu daughter is entitled, during the lifetime of her mother, to maintain a auit 
for the construction of the will of her deceased father and declarations incidental there- 
to, especially where the mother has allowed her rights, if any, to be barred by limitation 
and where the immediate conduct of the executors will be determined by the construc- 
tion. 

A suit for the construction of a willis maintainable only when some immediate 
necessity for the construction is established ; ‘perpetuation of testimony ' is not the 
only ground on which declaratory suits of this description are allowed. 

In construing a will, the intention of the testator must be ascertained from the 
language used in the entire will, The true enquiry is not what a testator meant to 
expresa, but what the words used do express; extrinsic evidence cannot be received as 
evidence of a testator’s intention, outside and independent of the written words 
employed by him. 

On the construction of a will of a Hindu testator, which provided, after the 

' appointment of executors in clause 1, for certain legacies in clause 2, and then in 
clause 8 all the other estate of the testator was dedicated to his family idol, and in the 
six following clauses provisions apparently inconsistent with an absolute dedication to 
the idol, were made viz., provision for the maintenance, out of the income of the estate, 
of the teatator’s wife and other relations, provision for the manriage of his daughters for 
their residence and maintenance, &c., and finally in clause 10 it was provided that the 
estate would remain vested in the family idol, that no one shall be heir thereto and 
that the properties shall notin any way be disposed of for any kind of debt of any 
person, 

Held, that there was an absolute gift of the entire estate to the idol, left after the 
payment of the legacies specified, and subject to the dispositions and and payment of 
the expenses incidental thereto mentioned in the intermediate clauses of the will. 
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Hindu Law, Will—(Cond.) 

The costs of the entire litigation should be paid out of the estate where 
difficulty has been created ‘and litigation, in a manner, rendered necessary by 
the aot of the testator, viz, by reason of the ambiguity or inconsistency in the . 
provisions of his will. Srinibash Das v. Monmohini Dasi .. an . 924 
—— Oonstruction of Will— Estate rested in interest as well as in 

possession —Intestacy— Indian Sxccession At ( X of 1865), Seo. 159— Intention of the 
testator. s 

Where it is possible to put a reasonable construction upon a Will which results in a 
testacy, that construction must prevail rather than one which leads to an intestacy. 

On the construction of the Will of a Hindu which.provided that on tbe death of 
the testator, his estate was to pass into the possession of his two widows and his nephew, 
who were to hold it, without powers of alienation, in equal shares and further that on 
the death of the senior widow, the nephew was to hold half of the whole estate and on 
the death of the second widow, the nephew was to hgve the whole estate absolutely, 

‘Held, that the widows were to have life interests in certain defined shares varying 
from time to time and subject to such life-estate the nephew was tò take an absolute 
interest in the whole ; that on the death of the senior widow, the nephew had a vested 
interest in half of the property, though the actual enjoyment of that expectant 
interest was postponed till the termination of the junior widow’s life-estate, but that 
as regards the other half it was vested in interest as well as in possession in the 
nephew ; and that, therefore, on the subsequent death of the nephew, his heirs were 
entitled as against the junior widow, to possession of half of the testator’s estate, 

Section 169 of the Indian Succession Act does not apply where there 1s a clear 
indication of the intention of the testator. 

Quare, whether the clause imposing a restraint upon alienation was 
valid and legally operative. Mandakini Debi v. Arunbala Debi - 515 
Hindu Will, construction of—Appointment of shebait to take effect after due admin- 

istration of estate—Intention of testator— Senior in age among my lineal descendants 
and heirs" meaning of—Posstdility of such a person not being in emistence at death 
of testator. 

Where a testator's Will provided that the senior in age among lineal descendants 
and heirs was to take charge as shebait of trust property dedicated to the worship 
of an idol, after the due administration of his estate by the executors, and it was 
contended that possible and not actunl events must be taken into account and that, 
following the rule in the case of Tagore v. Tagore, the gift was bad as the senior in 
age amongst the lineal descendants might not be in existence at the death of the 

e testator, 
Held, that the principle adopted in the case of Tagore v. Tagore and 
Granasambanda Pandara Sanadhi v, Pelt: Pandaram does not apply. Bis- 


seswar Prasanna Sen v. Bhagabati Prasanna Sen ... 606 


` Honorary Magistrates, See Criminal Procedure Code, Seo, 16 (4) is 492 
Identifiers, See Will ve ste sis Ms oe 949 
Illegality. See Joint trial +» : 412 
Immovable property, profits of, soils fees paid by’ nias for per- 

forming sradh ceremoney at Gya constitute, Ses Criminal Procedure 

Code sae oe eee ET ae ie 137 
Improvéments, value of, Ses Hindu Law, Dayabhaga en. ais 616 


——— -4——— On land by stranger, Ses Estoppel ... "DM" 616 
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Incumbrances, annulment of, See Assam Land and Revenue oe 
Reo. 70, 71 e m 887 
Indian Contract Act (IX of 1872), Soc. 39—Rofueal, vista amounts to, 

Where there was a contract to deliver goods i in two instalments and the plaintiff 
failed to' tender for or take delivery of the first instalment although the market was 
in hig favour, but as regards the second instalment, made a tender which the defen- 
dants refused to recognise because of such failuxe, 

Held : that under the circumstance’ the conduct of the plaintiff had not amounted 
to a renunciation, to an absolute refusal to perform the contract, such as would amount 
to a rescission, and therefore the defendants could not accept it is a reason for not 
performing his part. 

As to what amounts to a ‘refusal’ in cases of the present: class, section 
89 of the Indian Contract Act discussed and the test laid down by Lord 
Coleridge in Freeth v. Burr, and adopted by the House of Lords in The 
Mersey Steel Co. v. Naylor, applied. Rash. Behari Shaw v. Brus 














Gopal Nundy wee $ "i 949 
Inheritance, See Hindu Law, Daughter s i 35s ET 503 
; See Wajibularz ss sè vie iss 594 
Insanity, Sas Power of attorney 2n ses a T 484 
Intention, See Power of attorney Ss "x sus ise 484 
of parties, Ses'Construotion of document .. "" ss 370 
- ; Bee Lease m is d. ve 873 
of the talot, See Hindu Yos Wil  .. m mS 515 
——, See Wajibularz aie Se 594 
—_—_——_—__—_,, See Hindu Will, Construction i 606 
Interest, how to be calculated under a decree under the Transfer of Property 
Act, See Decree E vas " eos 188 
—————— at rate higher than that Vitkirihed by the Bengal Tenancy Act, 
See Abwab eae tee 2i T is 391 
— ——— on dower, See Mahomedan Law, Diva ita ove sty 541 
Intestaoy, Sse Hindu Law, Will sa ee ia - 515 
Irregularity, Se Joint trial aan: e Dus às - 413 
Irregularities i in publication, See Putni ai ies E. "t 46 
Issues, See Power of attorney iss is 484 
. Jurisdiction of Privy Council, See Kathiawar States A T 895 
——— ——— of Political Agents, See Kathiawar States sae = 895 
————_,, See Criminal Procedure Code, Sec, 145 (4) m 478 
———, what amounts to illegal exercise of, Sse Civil Procedure : 
Code oe eee TM 293 
, See Criminal Procol Codes Seo, 188 - eee 360 
of the Presidency Small Cause Court, to go into the merits, in 
an application under Sec. 38, See Presidency Small Cause Courts Act... 199 


————— to establish proceedings under Beo. 145 Cr, P. C. for dispute 
with regard to fees paid by pilgrims for performing Sradh ceremony at 


Gya, Sse Criminal Proceditre Code E - 187 
Jurisdiction of Civil and Revenue Courts, Ss Abatement of Tent se 148 
Jury, duty of, 82e Criminal Procedure Code, Sec. 133 ae vse 860 
Just allowance, See Mahomedan Law, Dower i "d 541 


. Joinder of parties—Cirit Procedure Code, Seo, 8— Limitation, . 
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Joinder of parties- ~( Contd.) 
A Court in joining parties under section 82 of the Code of Civil Procedure 


ig untrammelled by any question of limitation in respect of an application 
for such joinder ; but the joinder cannot be made in disregard of any question 
of limitation in respect of the suit itself as affected by such joinder. Emam 


Ali v. Baij Nath Ram Sahu... e 0 9016 
Joinder of unwarrantable claims, ‘effect of, See Abatement ot rent  .. 143 
Joint collection, See Bengal Tenancy Act, Bed ss T is m 879 
Joint estate, manager, See Manager, power of bes x - 587 
———— --— , mortgage of, See Manager, power of ... Ses ee 537 
Joint property: Ses Hindu Law, Dayabhaga - ves Sie is 616 
Joint tenancy, See Rent suit 627 


Joint trial—Criminal Procedure Code (Aot y af 1898 "nh Sect. 233, 239 and 
587—JIndian Penal Code (Act XLV of 1860), Seo. 411—Separate retainers 
by separate persons at different places—Jvint trial—Illegality and not mere irregu- 
larity. 5 
Per Harington and Stephen JJ. (Brett J. oontra), — Separate retainers 

by separate persons, of separate articles, at different places, although the 

articles may have been the proceeds of one dacoity, cannot be said to be in 

the course of the same transaction. Persons charged with such retention 

cannot be tried jointly. Sec. 587 of the Criminal Procedure Code does not 


apply to such a case. Abdul Majid v. The King Emperor ... Ax 412 
- Judgment, adding to, Sse Criminal Procedure Code, Bec. 476... ds 357 
Judgments in previous casee, Ses Maintenance grant "S 521 


Judicial Committee, practice of — Faot, concurrent findings of, by Lower ‘Court, 

The Judicial Committee will not make & fresh examination of facts for 
the purpose of disturbing concurrent findings by the lower Courts, speci- 
ally where such findings are based on facts whose significance is best appre- 
ciated by J udges most familiar with Indian manners and customs. 


Kunwar Sanwal Singh v, Rani Satrupa Kunwar . 86 

Judicial order, whether dismissal of objection under Sec, 103A of the 
Bengal Tenancy Act, See Bengal Tenancy Act... E m 183 
Kabinnama, clause in, validity of, Ses Mahomedan Law m 49 


Kathiawar States-—Pricy Counoil—Appeal—J'urisdiction— British Tadia—Sorer- 
cign Powers—Oourts of Political Agents and Assistant Political Agents, 

Down to the year 1858, the East India Company exercised a delegated sovereignty 
over the territories under its government, with all the powers in connection with the 
‘external relation of those territories incidental to the exercise of that sovereignty, 
subject, of course, to such restrictions as were imposed by Charter or by Statute, The 
sovereign power thus delegated to the Company could be exercised by it in India only 
through its agents and officers in the country. By the Government of India Act, 1858, 
the delegation of sovereign power to the Company was determined and it has since 
been exercised directly on behalf of the Crown, in India, through the same authorities 
as before, in England through the Secretary of State, Under the sovereign power thus 
delegated for so long to the Company and since 1858 exerdised directly on behalf of the 
Orown, the British Empire in India has been built up. Under it new territories have 
been added to the actual dominions of the Crown and under it many and various 
powers, rights and jurisdictions have been acquired and exercised over territories - 
which yet rémain ontside the King’s dominions, P 
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Kathiawar State—(Cunsd.) 

As to the rights and powers of control possessed and exercised over the Native 
States in Indía with the correaponding restrictions upon the independent action of those 
States, some, no doubt, are the necessary consequence of the suzerainty vested in the 
predominant power. But apart from the consequences«flowing from this general source, 
rights of very varying kinds have been established in connection with several States, 
which have different historical origins, * . 

Such rights over foreign territory dilfer not only in origin but in kind and in degree 
in the cases of different States ; 80 that in each instance in which the nature or extent 
of such rights becomes the subject of consideration, inquiry has to be made into the 
circumstances of the particular cage, : 

Kathiawar, as a whole, is not within the King’s dominions, Many and various ns 
have been the forms of intervention by the British Indian powers in the affnira of Kathia- 
war and large as has been the political control exercised over that province, any asser- 
tion of territorial sovereignty has been always avoided, No legislative power over it has 
ever been claimed. The intervention has never been carried farther than was judged 
necessary, in the emergency, for the maintenance of peace, good order and security. 

If a Court administering justice on the King's behalf, makes an order, judicial in 
its nature by which some one is unjustly and injuriously affected, the person aggrieved 
is not precluded from applying to the King in Counoil to redress his wrong merely by 
the fact that he is not the King’s subject. 

The jurisdiction exercised by the Court of the Assistant Political Agent 
and on appeal from him by the Political Agent in Kathiawar and by the 
Governor of Bombay in Council, is political and not judicial in character and 
hence no appeal lies to the King in Council, Hem Chand Dev Chand r. 


Azam Sarkar Lal Chhotam La e 395 
Khas possession, See Abandonment of tenancy — .. e Hs 343 
Laches, Seo Limitation Act, Seo. 5 e E E x 545 
‘Land,’ meaning of, See Land Acquisition Act v i sii 169 
Land Acquisition, See Port Commissioners’ Act, Seo. 88 wie 585 


Land Acquisition Act (I of 1894) sections 0, 11, 26, 50—Award by Special Judge, 
appeal against—Bustes lands within the town of Caleutta, acquisition of—Market 
value, determination of, Drincipls of — Valuation of property as a whole, if proper— 
Valuation of land independently of huts erected, if legal—Oaloutta Municipal Aot 
(TII of 1899) section 557 cl. (d)— Presumption, statutory, if applicable to case— 
“Land,” “ District,” and “ Re-assessment,” meaning of, as used in the section, — 
Valuation, time from whioh, takes effect, 

The term “land” as used in section 557 clanse (d) of the Calcutta Munieipal 
Act (III of 1899) includes bustee land, and is not restricted in its application to 
building land, 

The term “ District" ag nsed in the proviso to section 557, clause (d) of the Aot, 
is equivalent to the term “ Ward,” and the two terms are synonymous. The meaning 
of the term “District” as nsed in the Act cannot be ascertained by reference to an 
order issued subsequently by the Ohairman of the Calcutta Corporation for adminis- 
trative purposes, * 

The term “ Re-asseasment” ag used in section 657, clause (d) of the Act, is 
equivalent to re-valuation, (assessment signifying the official valuation of property for 
the purpose of taxation of the value assigned to property for this purpose) and not the 
re-imposition of “rate” or “ tax,” 
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Land Acquisition Act—(Contd.) : : 

The re-valuation of bustes land must not be imagined to take place by operation of 
law from year to year. ` < 

The valuation does not mean merely the amount of the valuation but covera the 
whole process or act of valuation ; when a substantial part of the act of asaesament or 
valuation was completed before the commencement of the Act of 1899, it cannot be 
reasonably maintained that there was fr ent after the commencement of the 
Act because some objection to the re-assessment“or re-valuation might have been pre- 
ferred or disposed of after that date. oh 

The presumption laid down in cl. (d) of section 567 of the Calentta Municipal Aet 
CITI of 1899) does not apply to a case where there has been no re-assessment, made after. 
the commencement of the Act for the whole district or ward in which the land acquired. 
is situated, . = i 

Property, for the purpose of valuation, cannot be divided into fragments; it must; 
be taken as a whole and its income ascertained on theessumption that the huts which. 
stood on the land were let out to tenants ; the value of the land cannot and ought not 
to be determined independently of the huta. 

Section 687 cl. (d) of the Calcutta Municipal Act is not limited in its 
application to cases, where the Municipal authorities acquire land or build- 
ings for themselves, but it includes cases where the acquisition 18 made for 
them by the Local Government. The Secretary of State for India in 

Council v. Belchambers m B es o, 108. 
Landlord, ceasing to be such, See Deoree for rent... aa e i 470, 


Landlord and Tenant—Co-sharer landlords oooupying different portions of a hold- 

tng under their own zemindari, relation between —Landlord and tenant—Buit for 

, rent—Grant of putni of a portion by some, affect of. s 

Where some of several co-sharer landlords purchased certain holdings ` 
under their zemindari and are each in occupation of separte portions of the 
same, no relationship of landlord and tenant exists between them, and one 
of them cannot maintain a suit for his share of the Tent against the. other 
co-aharers in respect of lands occupied by them. Nor is the position altered 
when some of them have granted a putni of some of the villages’ comprised 
in the xemindart. Giriudra Chandra Pal Chowdhuri v. Sreenath 
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Pal Chowdhurl . I 

Landlord and Tenant, Se Abwab —.; - 0. S 837. 
, See Abandonment of tenancy . te - 343, 

——  — — , See Bengal Tenancy Act, Sec, 88 — .., e 5 ^w) 

VE , contract, See Abwab is x Pais 89L 
= , See Decree for rent nit exe e 7 470 
mes. lg ; Ses Bent suit ` as : és 627, 


— ~ Deria of title— Forfeitwe— Deoree of Court—Bengal Ten- 
anoy Act (VIII of 1885), Secs. 26, 178. . f . i 
Where the denial by tenant of his landlord’s title is followed by a decree 
of Court affirming such denial, such denial operates as a foffeiture and-the  - 
landlord is entitled to kAas possession of the land by ejectment of the tenant, —... 
Ramgati Mohurer s, Pran Hari Seal  ... escos 201 
Landlord purchasing an occupancy holding, whether he cah eject the ^ 
. nnder-raiysgt without notice-to quit, S24 Bengal Tenangy Act: . ..,. CL LISE 
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Lapse of time, See Amendment of plaint iss e I 306 
Leage—Putni Regulation ( VIII of 1819), preamble and Sec, 8—Grant of Putni of 
certain mahals as well as of lease of certain jote-lands within them, at a fixed in- 
* divisible rent—Lease. i . 
Where certain shares in certain mahals were granted in a permanent lease along 
with certain jote-lands situated in those mahals, by one instrument, which described 
it as a putni settlement at a rent-fixedain & lump, and where, in such & case, there 
was no appropriation of the rent of'the jote-jamas as distinguished from that of the 
putni taluks, 
Held, that the settlement created under this lease cannot be regarded as 
a valid putni tenure within the meaning of Regulation VIII of 1819, 
although the parties may have originally agreed that the Putni Regulation 








will apply. Hayes v. Bidyanund Thakur ii T » 373 
Lease, setting aside, See Permanent lease, grant ase ss Tn 806 
——, determination of, what amounts to, See Service tenure ... - 274 
Leasehold property, whether stridhan under the Dayabhaga, See Hindu 
Law sss ui yie Ts is EET 16 
Lease of mineral rights, resorvation, See Mineral and subsoil rights gh 103 
Lease to bid at the gale, application for, if a step in aid of execution, See 
Execution of decree s - Sx aes $e 240 
Legal effect of alteration, See Alteration of deed — ... ses ssi 868 
Lessee, notice to, Bee Permanent lease, grant ie ate ese 806 
Letters of Administration, grant of, See Administration bondi eS o 42 
, revocation of, See Administration bond we ° 422 
, when void, See Administration bond a 422 





Letters Patent, Ci. 13—Cowrt of the Resident of Aden —High Court, superintendence 
of the, power of —Aot II. of 1864 —Oharter Aot, Seo. 165— Transfer of oase, 

The Court of the Resident of Aden is subject to the superintendence of the High 
Court of Bombay within the meaning of clause 13 of the Letters Patent of 1865. 

Act IL of 1864 makes the Court of the Resident of Aden subject to the superin- 
tendence of the High Court of Bombay with sufficient thoroughness and completeness 
zo as to satisfy the requirements of OL 18 of the Letters Patent, 

Clause 18 of the Letters Patent cannot be construed by reference to 
Sec. 15 of the Charter Act; the power of transfer contained in the latter 
which is dependent upon the exercise of appellate jurisdiction has nothing 
to do with the power of removal conferred by the former and is based upon 
the power of superintendence. The Municipal officer, Aden v. Hajee 





Ismail Hajee Allana ese m es 5 

Limitation, See Permanent lease, grant ... E oo m 806 

, See Alteration of deed as - - "T 863 

—  ————., Sea Bengal Municipal Act, Seo, 363 se - ove 376 
, Bes Joinder of parties "m aes ate 576 . 





Limitation Act, (X V of 1877) section. 5—Time, extension of to file appeal—Time, 
exolusion of, during whioh review filed—Sufficient ground for review, what amounts 
to—Infleaible rule, if pesible— Dus diligenceo—Ltohes—Civil Procedure Code (Aot 
XIV of 1882) sections 623, 624, 626—Sufficient causa for not presenting appeal in 
tima— Review, admission of —Notioe, issue of—Discretion of Court, if fettered, 

Per Rampini J.-*The general rule for extending the time to prefer an “appeal and 
fox excluding the time taken up in prosecuting an application for review" 1s, that the 
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Limitation Act—(Contd.) 
delay may be excused if the applicant can shew that he had reasonable grounds for 
applying for a review instead of preferring an appeal. 

Per. Mookerjee J.—The general rule deducible from judicial decisions is that bord 
jide application for review of judgment presented and prosecuted with due diligence 
should, except in special cases, be regarded as a sufficient cause for not presenting an 
appeal within the prescribed period. 

The prineiple above laid down is a valfable guide in indicating the manner in 
which the judicial discretion of Courts is to be exercised, but it does not embody an 
inflexible rule of law which fettered the exercise of that discretion in any particular 
cage. 

What is a “sufficient cause” within the meaning of section 5, cl. (2) of the Limi» 
tation Act must depend upon all the circumstances of each particular case, 

The words “sufficient cause” in the section ought to receive a liberal 
construction so as to advance substantial justice, where no negligence or inao- 
tion or want of good faith is imputable to the appellant. Gobinda Lal Das 


*. Shibadas Chatterjee E vie E 545 
Limitation Act, (XV of 1877), Seo. 5, Ss Decree ... iss — 188 
—— —— —— ———, Seo. 10, See Permanent lease, grant 806 


————————-—À, Seo. 19— Aohnowledg ment of liability, what is legal or sufioiont. 

An admission contemplated by section 19 of the Limitation Act is an admission 
of liability made to the plaintiff or to a person through whom the plaintiff claims. 

Explanation (1) to section 19 of the Limitation Act implies that an 
acknowledgment to be operative must be addressed to some person. Emam 

Ali v. Baij Nath Ram Sahu ... ds 578 

Limitation Act (XV of 2877) Seo. 19, applicability of, to applications Jor eseou- 

tion of rent deores—Bengal Tenancy Aot ( VIII of 1885), Sok. III, Art 6, Beo. 186, 

sub-section 2, affect of — Aoknowledg ment of liability, saves limitation of application 
for execution of rent deorees not ewoseding Rs, 500. i 

Section 19 of the Limitation Act is applicable to applications for cxecution of 
rent decrees, Goming under Art. 6 of Sch. III of the Bengal Tenancy Aot by ae 
of Sub-sec. 2 of Sec. 185 of that Act. 

' Section 19 of the Limitation Act applies to applications for execution of 
decrees and an acknowledgment of liability under that section can save an 
application for execution of a decree for arrears of rent for a sum of money 
not execeeding Rs, 500 from being barred by limitation. Rakhal Chandra 
Tewari v. Hemangini Debi m 847 
; (XV of 1877), Sch. II, Arts. 61 and 99, Bie Putai Regu- 
lation - " 98 
———— ——-, CXV of 1877), Soh, Ir. vor 109, “and 120—" Wrongfully i» pos- 
session,” moaning of—Postession in execution of a deorse, subsequently set aside— 
Right to sue for mesno profits when acorues—Mesne profits, awit for. 

Possession obtained under orders of a Court in proceedings in execution of a 
decree, although such proceedings are afterwards set aside on appeal as tainted with 
fraud, ia not wrongful within the meaning of Art, 109, Sth. TI of the Limitation Act. 
The word ‘wrongfully’ in the article means wrongfully in law. 

Art, 120 applies to a suit for mesne profits of land held in such possession, and the , 
plaintiff is within time’ if he brings his suit, within six years from the date on which 
his right to sue .acorued. 


ge 
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Limitation Act—{ Contd.) 


- The tight to sue in such a case accrued when the execution proceedings 
in which the defendant obtained possession are set aside as fraudulent, The 
suit being in time there is no law against the plaintiff recovering mesne 
profits for the whole period during which he was kept out of possession. 





* F.H. Holloway v. Guneshwar Sing . 182 
, (XV of 1877), Sch. B Arts. 1 6, 120, 182, Se ‘Transtar’ of 
` Propetty Act, Sec. 78 e P A a ` pa 
- ; Sch. LI, Art. 184, See Permanent lensa aies -— ` 806 
+++ LL, Soh. II, Art. 144, See Permanent lease, grant n 806 





| (XV of 1877), Soh, 1I, Art, 179— Application. for withdrawal of 
N money standing to the oredit of a decres-holder, whether “a step in aid of cmecution” 
—Application for a ministerial order distinguished, 
An application by à decree-holder for withdrawal of money standing to 
his credit, although made in accordance with the rules prescribed by the s 
High Court, is for an order ministerial and not judicial, and, as such, is not ‘a 
step in aid of execution’ within the meaning of Art. 179, Schedule I1 of the 
Limitation Ach Sadananda Sarma v. Kali Sankar Bajpai e. 95 
——— ney, of 1877), Sch. II, Art. 179, cl. 4, 5, Ses Execution ot c i 
, decree we T eee sae m por) 240 
, (XV of 1877), Bch, II, Art, 179—Application’ for evecution of mort- 
gage destes, after partial satisfaction by a previous execution procesdings—Transfer 
of Property Aot (IV of 1882), section 90— Order of the Oourt passing a deores for 
-the balance— Decree, 
z Where on an application under section 90° of the Transfer of. Property Aot, the 
Court passed an order for the balance of the decretal amount to be recovered, and à 
decree specifying the exact amount to be recovered was passed three days later in 
accordanée with that order, : 
M Held, that as regards an application for execution, limitation of 8 years 
wil ‘be, counted from the date of the decree and not from the date of the 














order. Madan Mohan Das v. Nobin Kishore Deb = is 201 
Magistrate, discretion of, See Oriminal Procedure Code, Seo. 145 (4) . ^ .. 478 
—~-—— duty of, See Oriminal Prooedure Code, Bec. 138 ... s 360 

; jurisdiction of, Ses Criminal Procedure Code, Bec. 145 ose 578 
— —, proceedings of, See Transfer of Criminal Case — ... T 687 





Mahomedan Law—Divorce by the wife, conditions of —Kabinnama, clause in, validity 
qf —Oondition emanating from the DEDIT eee of conjugal right, suit for, . 
. by the husband, 


A condition in a kabinnama empowering the wife to pronounce talak, 
on the failure of the husband to deliver certain ornaments to her on demand 
is valid, even though the condition emanated from the husband when insisted 
upon by the wife, Nuruddin v. Mussummat Chenuri id 49 
—— Dower, widow in possession in lieu of—Redemption in part by 
heire—Interest—Accretion™ Just allowance, 

When the widow of a deceased Mahomedan has been actually in sole possession of 
her husband's property in Hen of her dower, she is entitled to hold that property 





redeem the property piecemeal, 
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Mahomedan Law, Dower—( Contd.) 
+ Although the plaintiff claimed to redeem her share, she may be allowed in that 
suit to redeem the whole., 
Where the dower is fixed at a sum very much larger than the value of 
the entire estate belonging to the husband, the widow is not entitled to claim 
interest on the dower, 
Properties purchased by the widot, after ip husband's death and with 
the income of his property in her possession, are accretion to that estate, but 
in preparing the accounts she must be debited only with the usufruct and 
not also with the cost paid out by her. 
In taking accounts the widow is entitled to all just allowances such as 
money spent in the interest of the estate and marriage of her daughter. --- 
f Bakreedan v. Ummatul Fatema 541 
Maintenance grant — Resumption — Presumption — Alienability— Ecidence— Indian 
Evidence Act (I of 1872), Secs, 18, 3ó—JudgmBnis in previous cases— Recital of 
pleadings. 

A maintenance grant is prima facie resumable on the death of the grantee, where 
it is a grant for the maintenance of the younger members of a family, and whether it 
is in the hands of the more immediate or in those of the more remote members of the 
family. 2 

Whether a maintenance grant is heritable and alienable is in all cases a question 
of the intention of the parties. 

On a review of the entire evidence 1n this case, it was 

Heid, that the grants were horeditary but not alienable without the consent of the 
grantor or his representatives, 

It was the practice, in old times, for the Lower Courts in Bengal to 
set out the pleadings in their judgments and this practice was recognised by 
Olroulars issued by the Sudder Dewany Adalut. Such judgments are, there- 
fore, admissible in evidence under section 35 of the Evidence.Act as an admig- _ 
sion by a party. They are also admissible under section 18 of the Act aa ` 

- instances in which the right in question was claimed and disputed and dis- . 
allowed, Bhaya Dirguj Deo v. Pande Fateh Bahadoor Ram - 521 
Maintainability of suit—Oude of Civil Procedure (Act XIV of 1882 ), Seo, 2065 — 

Rateable distribution, order for—BSwit for declaration, decree oollwsive, rateable 
distribution not allowable, maintainability of. 

After an order for rateable distribution of sale-proceeds has been made 
under Sec. 295 of the Code of Civil Procedure, and before the funds have been 
actually distributed, it is open to one of-the decree-holders to maintain a suit 
for a declaration that the decree of a rival decree-holder is collusive and that 
he is not entitled to share in the sale-proceeds by way of rateable distribu- 


Won Trailakya Nath Adhya v. Pulin Behari Baral — .. .. 885 
Manager, mortgage by, See Manager, power of ds E 537 
, appointment of, declared illegal, See Manager, power rol see 587 


Manager, power of—Mortgage by manager of a Joint, estato—Appoiniment of the 
i manager subsequently declared illegal, affect of —Validity of actions of such 
manager, when for the benefit of the estate—Aoguisscence of major co-sharer— Estop- 

Vc pel—Nan-liability of the minor's estate, 
When a person agrees to the appointment of a manager of Bis estate and that of a 
"minor Go-sharer of his, of whom he himself was the ‘duly appointed guardian, and when 
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Maintainability of Suit—(Contd.) 
such manager borrows money on the security of the joint-estate for the purpose of pay» 
ing off the liabilities of such person ; 

Held, that although the appointment of the manager was not lawfully 
made, and his actions cannot affect the estate of the minor co-sharer, the 
major oo-sharer cannot be heard to repudiate »i actions of a manager, to 
whose appointment he fully agreed, iui some offwhich he himself joined, and 
by which he only was benefited. The éstate of the major co-sharer must be 
held liable for the debt incurred by such manager for its benefit, (dendan 

Singh *. Inder Narain Singh sis 587 
Maps, See Reformation 2 of ove ove 560 
———Thak and Sur toy—Presumption— Lands existing at Permanent Siiani 

Onus of proof. 

The state of things described in the Thak and Survey maps cannot be presumed 
to have existed at the time of the"Permanent Settlement. 

The question what lands were inoluded in the Permanent Settlement is a question 
of fact and not of law, which may or may not be satisfactorily proved by subsequent 
Survey maps, 

The onus of proving that any particular lands were included in the Permanent 
Settlement of P798 is clearly on those who affirm that such was the caso and the 
burden of proof is not neceserily shifted by the production of the Thak and Burvey 
maps showing that specifie lands are included in a particular estate, 

The Thak and Burvey maps are valuable evidence of the state of things at 
the time they are made, but it does not follow that they show conclusively what 
was the state of things at the time of the Permanent Settlement. Ananda 


Hari Basak r. Secretary of State for Indian in Council .. 316 
Material alteration, effect of, See Alteration of deed a " 363 
Married daughter, estate taken by, See Hindu Law, Daughter is 502 
Mesne profits, right to sue for, when accrues, See Limitation Act oe 182 
Minerals, See Permanent lease, grant... 806 


Mineral and subsoil rights, reservation of, by POE T ixi f "mineral 
rights—Inoidental rights, and all other necessary rights over the surface, 

The lessor of the surface land in excepting the coals and other minerals impliedly 
reserves to himself as a necessary incident the right to dig for and win the coal. 

The reservation or grant of mineral rights apart from the surface rights must be 
taken to carry as incident to it the power not only to go upon the land and work the 
minerals known to be underground, but to go on the land and conduct the ordinary 
preliminary operations by boring or otherwise to ascertain (when i& is not known) 
if there are minerals underground. 

The holder of the mineral right is entitled to the reasonable use of such 
portion or portions of the surface lands as he may require in the lawful and 
reasonable exercise of such rights. Ramessur Malia v. Ram Nath Bhat- 

tacharjee m "d 108 
Mining viciis en in the ca® of permanent tenure— Permanent tenure, nature of —TRans- 
Jer of Property Act, Secs. 108 ol. (o), 117,— Agricultural leases, 

The holder of a permanent tenure possesses all the underground rights including 

mining rights, unless there is an express reservation to the contrary, 


The holder of a permanent tenure with heritable and transferable rights possesses 
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Mining rights—(Cont4.) 

all kinds of rights attaching to the lands from the centre of the earth to the sky, unless 

there is an express reservation restraining the enjoyment of any specified rights. 
Section 108 CL (o) 62 the Transfer of Property Act has no application 

to agricultural Jeases as laid down in Sec. 117 of the said Act. Sriram 


Chakraburty v. Kumar Hari Narain Sinha ae 59 
Ministerial order, application for drawalpf money, See Limitation Act 95 
Minor's estate, liability of, See Manager, pokr of ... «d oe 537 
Misrepresentation, See Administration bond ES ed " 422 
Mistake, See Administration bond s wad XT m 492 
Mitakshara, reunion, Sss Hindu Law .. Sv. vet 98 
— MÀ — ——, Oh II. 8ec. 9, paras 2 and 8, See Hindu Law  .. as 98 
Mitakshara, hr Sai le entitled to execute his decree, See 
Mortgage decree 181 


Mokhasa tenure, meaning SS ono. tenu «fir ouit Committee, dioiii of, 
evidence, 

The tenure known as ‘Mokhasa’ is one which was created by an assignment of 
a village or land to an individual either rent-free or at a low quit-rent on condition 
of service, 

Where such a tenure was created as a grant subject to a burden of service and not 
merely as a grant in lieu of wages, so long as the holder of the grant is willing and 

- able to perform the service, the zeminder has no right to put an end to the tenure 

whether the service is required or not. 

The proceedings of the Circuit Committee of 1786 is good evidence with 
reference to the system upon which the Government claimed to deal with 
the zemindar’s property, but they cannot affeot the rights of the ' Mokhas- 
sadars’ as against the zemindars. Sri Raja Venkata Narasinha Appa 


Rao Bahadur v. Sri Raja Sobbanadri Appa Rao Bahadur ~. 1 
Mortgage by executors inspite of restrictions in the will, validity of, 
See Executor ... m sas s 260 
by manager, See Hasan ats of ae 537 
by a certificated guardian without permission from Court, validity 
of, See Mortgage ace - 12 





of a share of a revenue-paying etate orénted bétwesn ihi date of 
default*and the date of revenue sale, validity of, as against the purchaser, 


See Transfer of Property Act - e un 52 

of a share, See Transfer of Property Act, ‘Bee. 60 s. T 871 

of joint estate, See Manager, power of ... "m ise 587 

——— —, usufructuary, Ses Usufructuary mortgage - 5T s 220 


Mortgage— Hindu Law—M itakshara joint family—Mortgage by Kurta—certificated 
gxardian of minor—Permission from Court, absence of—Deores, whether binding— 
Parties, defect of --Tranafer of Property Aot (IV of 1882) Seo. 85—Notice,absence of. 

A mortgage of the property of a joint Hindu family governed by the Mitaksbara 

Law, by the Kurta of the family, who happens also to be the certificated guardian of a 

minor member of it, is not invalid, because it was made “without leave obtained from 

the Court to make it. 
A mortgage decree does not fail to be binding upon persone because 
of their not having been made parties to the suit, if they cannot show that the 
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Mortgage— (Contd.) 
mortgagee had any notice of their interest. Ram Avtar Singh >. Chow- 
dhuri Nursingh Narain Singh .. = 12 


Mortgage— Conditional sale—Pre-emption—Custom, anidan of — Wajib- P TA 
* XVIL of 1806—Oonstruction of doouments—Foreclosure. 

On the 11th May 1871, the predecessor of the plaintiff mortgaged the disputed 
property by deed of conditional sale to the predecessor of the defendants for & period 
of 30 years, without possession, to eue principal sum of Rs. 2,000 without interest. 
It was provided in the mortgaye-bond that if the mortgagor should dié within the fixed 
period, then “after me the whole share of remindar......, .hypothecated as above 
shall be considered as a complete sale" to the mortgagee, On the 4th January 1881, 
immediately after the death of the mortgagor, the defendant, the representative of the 
original mortgagee, without any foreclosure or other legal proceedings prooured muta- 
tion of names for the mortgaged property in hia own favour and Shortly afterwards 
entéred Into possession, 

Held, that the mortgage of 1871 was in substance, what it describes itself 
as being a mortgage by way of conditional sale, The mortgagee or his re- 
presentative has, therefore, under Regulation XVII of 1806, the right to take 
legal proceedings with a view to foreclosure, and that foreclosure he could 
have obtained if, after the proper steps had been taken, the representatives 
of the mortgagor had failed to redeem within tho time limited for that 

purpose by the terms of the Regulation. But there was no right to take = 
possesaion of the property without the proceedings prescribed by law, In 
entering, as he did, therefore, the representative of the mortgagee was a mere 
trespasser, and the heirs of the mortgagor were entitled to sue him in 
ejectment as such. Hub Ali v, Wasir-un-nissa ms ies 601 
Mortgage—Rodemption—Construction—Conflict Compound interest, 

In a suit brought by the representative of a mortgagor for the redemption of a 
mortgage, which was a compound of an ordinary and & usufructuary mortgage, and by 
which it was provided— 

(1) that “if the mortgagor lets the interest remain unrealised; then, in sech case, 
the interest shall be added to the principal from the date of its becoming due,” (ol. 4), ~ 

(2) that “ after taking possession, the mortgagee will be entitled to receive the net 
profits in lieu of interest and during the time of her possession the interest and pronta 
shall be deemed equal,” (cl. 6) 

and (3) that “if the profits do not cover the amount of interest, the ‘mortgagors 
would make good the deficiency from their pockets in accordance with the Recounts 
prepared by the agent of the mortgagee, (cl. 11), 

Held, that clauses 6 and 11 are not inconsistent with each other, Clause 11 no 
doubt qualifies what would be the prima facie meaning of clause 6; but they are 
perfectly capable of being read together. 

There is nothing in clause 11 to take away the express provision 
contained in clause 4 with regard to interest which remains unrealised ; and 
reading the whole deed together, there can be no doubt that compound 
interest should be paid, . Jawahir Singh v. Someshar Dat ... wee 354 


Mortgage, swit to enforoe—Transfer of Property Aot (IV of 1882) Beo. 85 — Parties, 


necessary, mortgage suit—Suit, frame of—Hostile and paramount title to mortgagor 
and mortgagee, if may be enquired into—Rule of law, whether technical amd conve- 
nient or based on sound and substantial grounds—Scape of exguiry—Ciril Procedure: 
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Mortgage—(Conta.) : 
Code (Act XIV of 1882) Baos. 44 and 45—Misjoinder—Multifariousness— Mortgagee, 
if can debate title of -mortgagor—" Property comprised in the mortgage,” meaning of. 

The only persons who nre proper parties to n suit to enforce a mortgage are persons 
having an interest in the property comprised in the mortgage, that is, the interest which 
the mortgagor is competent to transfersby way of mortgage at the date of the transac- 
tion, i 

The term ‘property’ used in section 85 of the Transfer of Property Act in the 
phrase “ property comprised in the mortgage,” indicates not the actual physical object 
but denotes merely the rights in such object which form the subject-matter of the 
transaction, 

Not only,the mortgagor, but all persons deriving title from him subsequent to the 
mortgage and bound thereby as holders of different fragments of the equity of redemp- 
tion are necessary and proper parties to a suit to enforce the mortgage. 

The proper scope of a mortgage suit is to eut off the equity of redemption and to bar 
the rights of the mortgagor and those claiming under him ; the only proper persons to 
such a suit are the mortgagor and the mortgagee and those who have acquired interest 
under them subsequent to the mortgage. It is not competent for the mortgagee to make 
as party defendant one who claims adversely to the title of the mortgagor and mort- 
gagee ; he is a stranger to the mortgagee, has no connection with the mortgage, and as 
his adverse claim of title cannot in any way be affected by the mortgage suit in which 
he has no interest, he cannot be made a party for the purpose of litigating such claim 
of title. 

The above rule of Jaw is not merely a technical and convenient one, 
but is based upon perfectly intelligible and substantial grounds.’ A suit to 
enforce a mortgage, in which the adverse claims of persons, not privy to the . 
mortgage and setting up a title paramount to that of the mortgagor and 
mortgagee, are sought to be investigated, is open to objection on the ground 
of misjoinder and multifariousness under Secs, 44 and 45 of the Oode of Civil 


Procedure. Jajneswar Dutt v. Bhuban Mohan Mitra... 205 
Mortgage by executor with the consent of the beneficiaries, whether i 
substance a mortgage by the beneficiaries themselves, See Executor m 260 


Mortgage, Co-mortgagor— Plaintiff elaiming too eNch— Deoree for sum actually 
due—Tvansfer of Property Act (IV of 1882), Seo. 95, construction of, applicable to 
simple mortgage—Redemption by co-nortgagor—Charge os co-mortgagor’s share, _ 

Where the plaintiff, and the defendants executed a mortgage, apparently as co- 
mortgagors, and the plaintiff, after paying up the entire mortgnge olone, sued to recover 

* from the defendants the whole amount of what he had paid, with interest, on the alle- 
gation that he bad joined in the mortgage only as surety for the defendants, and it was 

“found that the plaintiff was not a mere surety ih the matter of the mortgage, but that 

he was really a co-mortgagor with the defendants, 

Held, reveraing the decision of the High Court, that the plaintiff ought not, by 
reason of his having claimed too much, to be precluded from recovering a proportionate 
amount of what he actually paid, to which he is undoubtedly entitled on the footing of 
his being p co-mortgagor who had redeemed the entire mortgage, a claim which the 
pleadings are wide enough to cover. 

Held, further, that section 95 of the Transfer of Property Act (IV of 1882) should 
not be po stgictly construed as to limit its operation to mortgages under which posses- 

- aion passes, and, therefore, on redemption properly re-passes, but that it should be con- 
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Mortgage, Co-mortgagor—(Cont/,) 
strued distributively, to make the condition of obtaining posscssion apply only to the 


cases in which its fulfilment is from the nature of the mortgage possible, and in other 
cades to make the charge follow upon redemption. 
The provisions of section 95 would, therefore, apply to the case of 
redemption of a simple mortgage by a co-mortgngor who shall have n charge 
on the share of each of the other‘co-mofPgagors n the property for his propor- 
tion of the expenses properly inen in so redeeming. Malik Ahmad 
Wali Khan r, Shamsi Jahan Begam à 481 


Mortgage decree, execution of, against the successor of the judgment-debtor— Fresh 
suit, if necessary, when successor claims by surri vorship under the Mitakshara Law 
— Code of Civil Procedure (XIV of 1982) Seo. 244," . 
A mortgagee is entitled to execute his mortgnge decree against a successor 
of the judgment-debtor, even when he holds the property by survivorship 
under the Mitakshara Law, without bringing a suit for a declaration that the 
property in his hands is liable to be sold in execution of the mortgage decree. 
It is open to the successor to take the very defences in execution proceedings 
which he might take in a fresh suit Chandra Prosad rt. Sham Koeri ... 131 
Mortgage debt, division of, See Mortgage, division of mortgaged property... 576 
Mortgage, division of mortgaged property— Owner of portion of equity of re- 
demption—Rateable portion. 
In a case where all the properties comprised in a mortgage are liable for 
the satisfaction of the debt and different persons have become interested in 
different fragments of the equity of redemption, the properties continue to be 
so liable ; and all that the owner of any portion of the equity of redemption 
is legitimately entitled to ask is that not more than a rateable part of the 
mortgage debt should be thrown upon the property in his hands. Emam Ali 


*. Baij Nath Ram Sahu se a see 670 

Mortgage, interest, See Transfer of Property Act, Bec. 88 — ... ses 85 
Mortgage money, whether mortgagee can sue for, when property is lost 

through mortgagee’s default, See Usufructuary mortgage — ... 1 220 

Mortgaged property, division, See Mortgage, division of mortgaged pro- s 

perty "T T "T T - is 576 

——, release of a portion, Sse Release n ái 576 





Mortgage, redemption of—Right of redemption after the decree absolute—Mistake 
of the Court in drawing up the deoree— Transfer of Property Act, s. 87, 89, form of 
order. M 

In the case of a mortgage by way of conditional sale, until an order in 

terms of paragraph 2 of Bec. 87 of the Transfer of Property Act is made by 

the Court on an application by the mortgagee, debarring the mortgagor ab- 

solutely from redeeming the property, the mortgagor is entitled to redeem 

even though an order absolute in terms of section 89 has been made. Ali- 








. mea Chowdhuri* Roshun Ali Matbar  .. on 538 

Mortgage suit, non-joindef of parties, effect of, See Mortgage se, de 12 
; proper parties to a, See Mortgage ... iie E 205 

» proper scope of, See Mortgage sas sts. 205 





————_—_—, persorfs claiming a title hostile and paramount to that of ^ 


the mortgagor and mortgagee whether accessory parties in, See Mortgage... 205 
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Mortgages, if can debate title of mortgager, See Mortgage wee 
; whether entitled to execute his decree against a successor of 
. the mortgagor, judgment-debtor, See Mortgage decree TH 
Mortgagees in possession, See Mortgage e m Im 
Mother and daughter, Se Power of attorney ' ... 
Muitifariousness, Sce Mortgage : 
Municipal Commissioners, suit agajnst, gro gengal ‘Municipal ids Sec. 363 
Municipal Magistrate, whether c petentéto make an order prohibiting 
a person from building on the basis of a plan obtained by misrepresenta- 
tion and fraud, See Calcutta Municipal Act be — 
; discretion of, to make or refuse to Gig an order 
under Sec, 419 of the Calontta Municipal Act (III of 1899), See Calcutta 
Municipal Act Se = a - 
‘Nearest Magistrate of the first dam; ve Criminal Procedure Code, 
Sec. 476 Se NS 
New trial, under Sec, 38 of the Preaidenoy Small Cause Quarta Act, sho 
an application under Sec, 108, C. P. O. is dismissed, See Presidency Small 
Cause Courts Act Oe sb s re Me 
Notice, Ses Alteration of deed ees $i one 
———-, See Permanent lease, grant ET woe 
——-, service of, Ses Public Demands Recovery két ie 
Notice to judgment-debtor, whether necessary before making an ires 
under Sec, 260, C. P. C, for execution of a decree for perpetual injunction, 


See Execution of a decree ... v T "m 
Notice to quit, ejectment of under-raiyat, Ses Bengal Tenancy Act a 


, if necessary, See Service tenure T s 

Occupancy ralyat transfer of interest by, in & non-transferablo holding, 
effect of, Sse Rent Law of Bengal ii 

, sale by, See Abandonment of ere 


Occupancy right, acquisition of— Bengal Tenancy y Aot (VIII of 1885), pues 20 and 


138 


922 
313 


2I—Right of a settled raiyat, acquisition of — Presumption under section 20, al. 7. 
To show that a raiyat has, under section 21 of the Bengal Tenancy Act, acquired 
a right of occupancy ina holding, it is not sufficient to show that he has got other 
occupancy holdings in the same village; what is required to be shown is whether 
the tenant is a settled ratyat or not within the meaning of section 20, and has, as 


such, acquired a right of occupancy in the jote in dispute, 
Per Rampini J: An occupancy right may be acquired by purchase 
ebut the right of a settled raiyat can be acquired only by a continuous holding 
of land in the village for twelve years, The presumption under clause 7 of 
section 20, of having held the land for twelve years, arises only when the 
other occupancy holdings are held under the same landlord. zu inus 
*. Chhatur Singh Roy T » 
‘Occupant, improvements by, See Hindu Law, Dayabhaga p 
Offence, relating to marriage, cognizance of, Sec Criminal Procedure Code ... 
Onus of proof, See Maps 
Order staying proceedings, effect of, padie pee Bes (Daly of 
possession ET T "e 
Owner of land, suffering improvements, Bea Eetoppel esse 
, title of, to “improvements, Ses Hindn Law, Dayabhaga 
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Ownership, knowledge of, See Estoppel NS zT iss 616 
Parties, necessary in mortgage suit, See Mortgage ... T m 205 
Part of estate, Se Assam Land and Hevenue Regulation, secs. 70,71 — ... 887 
Partition, Se Reformation  .. oe ee er 560 


Partition guit— V«iue of the original suit— Bengal, JV, W. P. and Assam Civil 
Courts Act (XII of 1887), scolion 21 — Appeal, forum of. 

In asuit for partition, the valueeof the ‘gntire estate sought to be partitioncd, 
&nd not the value of the plaintiff's shale in the property, is to be taken as the valuo 
of the original suit within the meaning of section 21 of Act XII of-1887. 

Where, therefore, in a suit for partition, the value of the entire estate is 
above Rs. 5,000, but that of the plaintiff's share is below that amount, appeal 
shall lie, from the decree of the Subordinate Judge, direct to the High Court, « 








Biraj Mohini Dasi v. Chintamani Dasi  .. at 197 

Penal Code, Sec. 21, See Public Servants se 475 
; (Act XLV of 1860), Sec. 193, Ses Criminal Procèdiré Code ... 302 

; Sec, 411, See Joint trial . 412 

-—, (Act XLV of 1860), Sec. 404, See Criminal Pedetune Code . 38 


Performance of act by certain date, See Date of performéfnee ... vie 839 

Permarent lease, grant of—Sult to set aside lease and recover possession—Limita- 
tion—Limitation Aot. (XV of 1877) Soh. II, Arts. 194, 144 and Seo, 10—Trustee— 
Notioe, by lessee of debutter character of property, effect of—Alinerals, if included 
in permanent lease, 

A permanent mokurrari lease is an alienation of the proprietary interest pro tanto, 
and if the property is debutter, the alienation by the lessor is beyond his legal com- 
petence and the possession of the lessee becomes adverse to the lessor as from the 
date of the lease, and a suit to recover possession of such property as debutter proporty 
is prima facie governed by Art, 144 of the Second Schedule of the Limitation Act, 

The fact that the lessee had notice that the property she was acquiring was 
dobutter property does not preclude the lessee from being regarded as a purchaser 
within the meaning of article 134, Schedule II of the Limitation Act, and an “asiga 

` for valuable consideration,” within the meaning of Sec. 10 of the Limitation Act, 

Under Sec, 10 of the Limitation Act, time is no bar -to an action against the 
trustee himeelf, his representatives or assigns, except an assign for valuable considera- 
tion, but as regards the latter the period of 12 years from the,date of the purchase is 
to be the period within which the suit must be brought. 

A permanent lease including “all rights of various kinds" with the 
exception only of the homestead, includes the mineralg, Shyama Charan 


Nundy v. Abhiram Goswami  ... yi ie 306. 

Permanent settlement, existence of lands during, See Mays... i 316 

Permanent tenure, nature of, Ses Mining rights ... sae see 59 

Permissive possession, See Estoppel ... : 629 
Perpetual injunction, execution of a decree for, ‘Bus Execution re B 

deoree e wae en 112 


‘ Perpetuation of testimony,’ whether the only peer on which decla. 


ratory suits are maintainable, See Hindu Law, Will E 224 
‘Person aggrieved,’ meaning of, See Criminal Procedure Code oes 88 
Persona Designata, Se Wajibularz  .., Pss ate m 591 
Plan of building, See Demolition eee aus ioe acer 671 
Plaint, amendment, Sse Amendment of plaint m T B - 306 
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Plaint, caso made in, See Adverse possession ise sis sis 816 
——~-, description in, See Reformation .. 2 SA " 560 
Plaintiff, claiming too much, See Mortgage, co-mortgagor ase is 481 
Pleadings, Sec Power of attorney ES vis sis we 484 

, recital of, See Maintenance grant n -— sss 521 
Points not raised in first Court, See Reformation .. bus cee 560 
Police report, Seo Sureties ... d ds Ue oe a “ia 576 
Political Agents, jurisdiction of, Kathiayar Btates 895 


Port Commissioners’ Act (V of 1870 B. O.) See. 38,—Aoquisition of land for 
publio purpose—Public highway— Dedication, 

Where Jand was acquired by the Secretary of State at the instance of and for 
the Port Commissioners and was, on their paying for it, conveyed to them by him to 
be held by them as trustees for the public purpose for which it had been acquired, 

Held, the public purposes referred to were the purposes or one or more of them 
of the Port Commissioners’ Act. In mentioning that the land was to be laid out in 
the construction of a road, tho notification simply stated one of the particular 
purposes for which land might be acquired for a public purpose as these words are to 
be understood in the said Ac® : 

Quaere : Whether the Port Commissioners have the power, having regard to the 
terms of this Act, to dedicate a road to the public. 

In order to constitute a valid dedication to the public of a highway by 
the owner of the soil, there must be an intention to dedicate, of which user 
by the public is evidence and no more. K, K. Shelly Bonnerjee t. The 


Commissioners of the Port of Calcutta .. ^ 585 

‘ Position to dominate the Will of another, See Power of attorney... 484 

Posession under instrument, See Estoppel ^us PA s 629 
Possession in execution of a decree, subsequently set aside on appeal 

as tainted with fraud, whether wrongful, Seo Limitation Act aig 182 
Possession ‘and’ ‘Dispossession, meaning and scope of, See Civil 

Procedure Code asi bas bes ace ie 298 
Powers of courts, to act according to equity, justice and good conscience, 


See Delivery of possession ... "es eee v ove 67 
Power of attorney—Z»sanity— Undue inftuence— Plcadings— Issues— Bonaani transas- 
tions —Intention—Imaginary consideration — Bale— Gift. 

K, a Mahomedan woman, about 78 years old, authorised her attorneys to sell and 
dispose of one of her properties and to pay the sum realized from such sale to her 
daughter H and also to execute a conveyance in her favour with respect to another 

e property, for a consideration of Rs. 10,000 already paid. The attorneys, acting under 
the said power, carried out the instructions contained therein. 

In a sult brought by K’s son against his sister H and the said attorneys, the 
substantial object of which was to invalidate and annul the above transactions, it 
was alleged in paragraph 2 of the plaint, that at the time of the occurrence 
referred to— " 

uK was suffering from dementia and was not in a fit state of mind to execute 
contracts or to manage her affairs, and up to the month qf July 1898, the first defen- 
dant H was residing with K, who was entirely under her dominion and control" &c. 

Hold, that the question of undue influence was never properly before the Court at 
all, Noesuch case was set up in the pleading. The nearest approach to it was in the 
passage of ¢he plaint, in which it was said that K was entirely under the dominion 
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Power of attorney—(Contd.) 
and control of her daughter, but that was only said incidentally in connection with 
the allegation of mental incapacity, which allegation formed the real case of the 
plaintiff, There was no issue raised with regard to undue influence and the result 
had been that the question had been discussed and considered, not upon evidence 
given with reference to that question, but upon evidence called for a totally differont 
purpose, 
Held also, that the mere relation of T aguh to mother, in itself, suggests nothing 
in the way of special influerice or control. 

Held further, that the question whether a particular transaction was 
benamee or not was purely one of intention, The fact that the sum of 
Rs. 10,000 was mentioned as the price and the fact that that sum was stated 
to have been paid in advance, whereas in fact it was not paid at all, are 
strong to show that the transaction was not a sale but a gift with an 
imaginary consideration inserled i ina manner common ín such transactions 


rd 
inIndia. Ismail Mussajee Mookerdum v. Hafiz Boo .. 484. 
Praotice, Ses Criminal Procedure Code, Sec. 476 „e P 357 
Prejudice, See Release "s s $s M - 578 
‘Presidency Magistrate,’ Sec Criminal Procedure Code, Sec. 476 m 357 


Presidency Small Cause Courts Act (XV of 1882), section 38 — Now trial—Civil 
Procedure Code (Act XIV of 1882), section 108—Heheavimg of mit decreed’ 
ewparte—Rules made by the High Court — ftule 70, 

When a suit has been decreed exparte and an application under section 108, Civil 
Procedure Code for setting aside such decree dismissed, an application cannot be 
made under section 88 of the Presidency Small Cause Courts Act for a new trial. 
Seotion 88 only applies “where the case has been contested.” Where there was no 
contest, there was no “ trial” and consequently there cannot be a “ new trial.” 

In an application under section 38 for a new trial of the matters arising 
under section 108, Civil Procedure Code or rule 70 of the High Conrt’s Rules, 
the Small Cause Court has no jurisdiction to go into the merits of the case. 








Ananta Coomari Dassi v. pontem Dassi E 199 

Presumption, Soo Maps... ^ T 816 
—— , See Will m E m iss AT 349 
—— — , See Maintenance grant... ET 521 
Principal debtor, mistake induced by, See Administration ad Ju 4223 
Prior bequest, failure of, See Hindu Law, Daughter 502 
Private arbitration award—Ciril Procedure Qile (Act xi V of 1882, Secs. 522, 

585, 526,—Deorec—A ppeal. i 


When an application has becn made under section 525, Civil Procedure Code, for 
the filing of an award made on a submission to arbitration without the intervention 
of a Court of justice, and the Court, after deciding the objections raised against the 
award, ordered the same to be filed under section 526, Civil Procedure Code, and drew 
up a decree in these terms : “It is ordered that the arbitration award in this case be 
filed in Court : Dissentiente," . 

Held by the majority of the Full Bench (Maclean C. J. and Bale J dissentlente) : 
That the decreo is substantially one as contemplated by section 626 read with 
section 522, Civil Procedure Code, and is to be interpreted as incorporating the terms 
of the award, and no appeal lies against such decree except in so far as the dacree may 
be in excess of or not in accordance with the award, : . 
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Private arbitration award —(Contd.) 

Held by the majority of the Full Bench - (Sale J. dissentiente) that when a private 
arbitration award has been ordered to be filed in Court under section 628, Civil 
Procedure Code, the party in whiose favour it is, must proceed to obtain n judgment and 
consequent decree under section 622, Oivil Procedure Code, and if that deeree is 
according to the award, then there is no appeal from it. 

Per Maclean CJ. and Ghose J.—An order under section 526, Civil Procedure 
Code, merely directing an award to be filed in Bourt is not tantamount to a decree in 
accordance with the award within the meaning of section 522, Civil Procedure Code, 
and is, therefore, appealable. i 

Por Bale J. (agreeing with Maclean C.J.)—An appeal does lie from an order passed 
under section 526, Civil Procedure Code, directing the filing of a private arbitration 
award in Court. 

Per Sale J.—The words “such award shall then take effect as an award made 
under the provisions of this chapter" in seotion 52h, Civil Procedure Code, refer to , 
the effect which follows from section 522, Civil Procedure Code, namely, that it is to bo 
enforced in manner provided in the Code for the execution of decree, They do not 
import into section 520, Civil Procedure Code, the bar of appeal prescribéd by 
section 522, Civil Procedure Code, No decree expressly incorporating the terms of the 
award is required to be drawn up pursuant to the order made under-section 526, Civil 
Procedure Code, to file the award, nor is the clause restricting the right of appeal in the 
case of a decree made under section 522, Civil Procedure Code, applicable to such 
an order, 

Per Curiam: An order passed under section 526 of the Code of Civil Procedure, 
refusing to flle an award, is a decree against which an appeal lies. 

Quaere : When the Lower Appellate Court has reversed by way of appeal 
a non-appealable decree of the Court of first instance, whether the High 
Court should interfere by way of appeal or revision? Janokey Nath Guha 





Roy v. Braja Lal Guha Roy i$» dei js 450 
Privy Council, appeal to, Bee Kathiawar States =... idi 395 
Probate and Administration Act (V of 1881) Sec. 90, See Executor — 260 
Proceedings under Bec. 110 Criminal Procedure Code, See Criminal Pro- 
cedure Code  .... eve vi 195 
Procedure, if to be regulated any by the Code, See peer of ezeoùikión as 29 
——-——-. to be adopted by Magistrate when making an order for further 
enquiry, See Criminal Procedure Code ... cee ate ‘ae 43 
Proof of title, See Adverse possession ans aN wee — 316 
Proof of will, See Will w as M m 319 
Proper custody, See Evidence Act, Sec. 90 m mE 306 
$ Property comprised in the mortgage,’ meaning of, See Martes o e 205 


Public Demands Recovery Act (Z of 1895 B. C.) sections 10, 31—Notice, servioe. of. 
—PSwit to set aside sale—Sale, confirmation of —Certifioate, issue of, if cures defect in. 
sorvice of notice — Notice, how to be served. 

Service of notice under section 10 of the Public Demands Recovery Act is essential 
for the validity of a sale held under the Act, and such service of notice under seotion 
10, must be effected in conformity with the provisions of section 81 of the Act.! 

A defect in the service of such a notice cannot be cured under section 8 
of Act vil of 1868, B. C. by the grant of the certificate of sale to the auction- " 
purchaser, Ramrup Sahii» Kushal Misser ... - m 280 


E 
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Public Demands Recovery Act (Zaf 1895 2d I of 1897 B. C.), Seca. 19, 20 and 91 
— Ciril Procedure Code (Act XIV of 1882), Secs. 223, 244, 311, 818 and 313—Sale 
in ewecttion of Certificate— Maintainalility of suit in Civil Court to set aside sale, 

' A suit to set aside a sale in exeention of a certificate under the Public Demands 
Recovery Act (I of 1895 B. C.) is maintainable in the Civil Court and section 812 of the 
Code of Civil Procedure is no bar to sugh suit, 

Section 21 of the Public Demands Recover} Act is limited to the procedure to be 
followed in execution proceedings to® enforce certificates and recover the amounts 
due thereunder and the application of sections 511, 812 and 813 of the Code of Civil 
Procedure is not extended by it to proceedings under the Public Demands Recovery 
Act, 

Section 228 of the Code of Civil Procedure did not under the circum- - 
stances of the case authorise the transfer of the certificate from thé Burdwan. 
to the Birbhum Court for execution, and when a Court has no power to send 

<a certificate for exeoution to another Court, but nevertheless sends it, and the 
other Court executes the same and sells a property, the proceedings are 
vitiated ab initio and the sale must be set aside, Girish Chandra Chong- 


i dar v. Golam Kaem  .. Pee 235 
public highway, See Port Commissioners’ Act, Sec. 38 " ‘ies 585 
purposes, Sse Port Commissioners’ Aot, Seo, 38 - 685 





Public Servants—Bexgal Polioe Act (V of 1861)—Soviety fur the "—— of 
cruelty to animals, officers of —Indian Penal Code Act (XL of 1800 ), seotion 91, 

Officers of the Society for the prevention of cruelty to animals, appointed 

under Act V of 1861, are public servants within the meaning of the Indian 

Penal Code. The mere fact that the certificates of appointment given to such 

officers are not strictly in confirmity with the form prescribed in the Schedule 

to Act V of 1861, does not invalidate their appointment or take them ont of 

the category of public servants, Upendra Kumar Ghose v. The King 


: Emperor... s 475 
Public way, obstruction, See Criminal Procedure Code, Sec. 193 ies 360 
Puja expenses, See Abwab .., E T E 991 . 
Purchasers, protection to, See Administration nd ds vss A 429 
Putni, creation of a, See Lense ‘ese 978 
Putni granted by some of the co-sharerg in a addi effect of, Boe : 
Landlord and tenant ET ane 141 


Putni lease—Pxini Regulation (VIII of 1819) Beo. 8 el, 3— Bengal Denes Act 
( VIII of 1885) Seo, 8—Rert, meaning of —Lease, construotion af. , 
Where by a putni lease the annual jama (rent) was fixed at Rs. 6,000 and besides 
the said rent, the putnidar (lessee) undertook to deposit into the Collectorate the Gov- 
ernmeat Revenue of Rs. 40,156-14-9] p. fixed for the share of the estate granted in pxini 
and payable by the lessor, kist by kist, failing which, the putni lease was to be cancelled 
and would become null and void and the landlord was to take khas possession, 
Held: That the payment by the putxidar of the Government Revenue, 
though no doubt was a part of the consideration to be rendered by the lessee 
for the enjoyment of the tenure, it was not money payable to the landlord 
and as such was not rent within the meaning of Beo. 3 of the Bengal Tenancy 
Act and could not be, recovered as rent under the special provisions of the 
Putni Regulation Maharaja Bahadur Sir Jotindra Mohan rene 
*. Bibi Jarao Kumari... ^ m 1 


. 
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Patni Regulation, preamble, 8:4 Lease E cs 318 

— — — — — , (VIII of 1818), Sec. 3, cl. (3), See Putni jais » 7 

—__-__, Bee, 8, Bee Lease... ae 373 
_._. LL, (VIII of 1819), Beo, 8, cl. (2, and Sec. 10, See Putni 
sale ... nV wi 46 


———— ——— ——, (VIL of 1819), section V --Parokas "P one of the aidera 
effect of — Contribution, suit. for—Lignitations Limitation Aot (XV of 1877) Sok, II, 
Arts, 61 and 99, e 

When at a sale under Regulation VIII of 1819, œ Putni is purchased by one of 
the defaulters, there is nothing in the Regulation to make the sale absolutely void, 
though it is voldable, Payment of any rent for the putni by the purchaser, until the 
sale fs set aside, is made on his own account. : 

For a snit for Contribution for such ‘payment, against the former co- 
owners of the putni, the cause of action does not arise and limitation does not 
begin to run until the sale is set aside. Matangiyi Debya v. Prasanna- 

moyi Debya ... 93 

Putni Sale, purchase by one of the detaulters, effect of, See Putni Regulation 93 

, setting aside of—Irregularities in publication—Puini Regulation (VIII 
of 1819) Section 8 ol. (2) and Section 10. 

A sale under the Putni Regulation cannot stand if the provisions of that Regulation 
are not strictly complied with. Having regard to the second clause of section 8, it is 
the original petition and the original notice which ought to be atuck up and not 
certified copies of the same. 

According to section 10 the lots are T be given in order in the notice, Omission 
to comply with any of the aforesaid provisions amounts to an irregularity. 

It is also an irregularity to stick up the notige every day at 10 A. M., 
and take it down at 6 P. M, and not to stick it up at all on Sundays, in asmuch 
as section 10 would seem to imply that the notice is to remain stuck up 
until it should be taken down at the time of the sale. Bejoy Chand 














Mahatap v. Atulya Charan Bose e e 46 

Rateable distribution, See Maintainability of suit iz ad 885 
Reasonable apprehensions, what are, Ses Transfer of Criminal Case — 637 
- * Re-assessment, meaning of, Ses Land Acquisition Aot ae se 169 
Recital of pleadings, See Maintenance grant m T 521 
Record of rights, final publication of, See Bengal Tenancy Act as 183 
Redemption, See Mortgage ... i in 354 
——- , See Transfer of Property Ach, Bec. 80 .. sie ses 377 
.——————— y co-mortgagor, See Mortgage, GosgiorAddE m oes 481 
~ by heirs, See Mahomedan Law, Dower sis iss 641 
of mortgage, See Mortgage, redemption of Tr =. . 633 


, right of, after decree absolute, Ses Mortgnge, redemption of ... * 538 
Reformation—Accretion—Taraf— Evidence— Maps— Desoription in plaint—Adminis- 
trative divisions— Points not raised in the first Court — Partition — Title. 

The word “ Zuraf” appears to mean a sub-division of a pergwamah, including 
several villages. - 

In 1868, two suits were brought by the predecessors in interest of the present 
plaintiffs to recover the respeotive shares now claimed by them in the owr which is 
also the* subject-matter of present litigation. A map of the disputed lands was 
prepared by'&u Amin and was made part of the decrees passed in the said suite, 
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Reformation,—(Contd.) 

Held, that the proceedings in the suits of 1803 and the Amin's map were-not 
evidence against the Government, which was not a party to the seid suits, except for 
the purpose of shewing the nature of the claim made and what lands were recovered 
by them and explaining the decrees made, For that purpose, the map might legiti- 
mately and must necessarily be used, : 

Held further, that the decision confe to in Wie suits of 1883 was in accordance 
with the construction then put by the Tydian Cotrts on Regulation XI of 1826, That 
view of the law was, however, over-ruled by a Full Bench of the Caleutta High Court 
Budurunnissa Ohowdhrain v. Prosuano Kumar Bose and the law on the subject 
has been settled by that case, and the case of Lopez v, Muddan Thakoor deoided 
by the Judicial Committee in the same year, 

The allegation in the plaint that the disputed lands appertain to a particular 
district ia merely descriptive and is not restrictive, Where the plaintiff claimed the 
lands in dispute as re-formations ig sits of her diluviated and permanently settled 
estate pergunnah Luskurpur and succeeded in proving that the said lands were on the 
original site of the said estate, as it existed at the time of the Permanent Settlement, 
and the High Court considered that this was not sufficient to entitle her to obtain a 
decree, because the pergunnah was partitioned in 1839 and different mouzas or parts of 
mouzas fell to the shares of the different co-sharers and accordingly the parties went 
to trial, not upon the broad issue, whether the disputed lands were re-formations on 
the original site of the pergunnah but upon the narrower issue whether they were 
reformations on the orginial site of certain specified ¢arafs; and it lay upon the ` 
plainttff to make ont the affirmative of that issue, 

Held, reversing the decision of the High Court that the failure of the 
plaintiff to identify the sites of these tarafs should not be regarded as fatal 
to her case, Tho defendant in his written statement did not traverse the 
allegation of the plaintiff's title to be a co-sharer of the estate and did not 
mention the alleged partiton, and no issue was directed either to the plain. 
tiffs title or to the partition, The plaintiff should be treated as having a 
prima facie title as co-sharer in every part of the permanently settled estate 
of Luskurpore which was not shown to have been alicnated and no weight 
should be attached to a suggestion not made in the Court of the first 
instance, where it might have been explained and met by evidence, 

l Rani Hemanta Kumari Debi v. The Secretary of 








- State for India in Council  .. zs ae 560 
Refund of excess rents, suit for, property cognizable by the Civil Court, : 
See Abatement of rent ... 5. WW à v T. 148* 
Refusal to examine witnesses, See Criminal Procedure Code, Sec, 146 (4) ... 478 
— — — to accept sureties, Ses Sureties ... um sis m 575 
—— ——, what amounts to, in cases of contract for delivery of goods 
instalments, See Indian Contract Act ... «is "T ves 249 
Registration, See Release... tae "t «s sis 678 
, See Will es aa St s ias 849 
of a deed concfrning lands situated in separate Registration : 
Sub-district, Bes Registration Act Ves 165 


Registration Aot (ILI of 1877)— 8ecs, 7, 80 clause (a), 87— District Registrar— 
Sub-registrar, poter of—Registration of a decd concerning lands situated in 
separate Registration sub-district. ° : 
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Registration Act,—(Contd.) : 

A Bub-Registrar who was empowered under section 7 of the Registration Act to 
discharge the duties of a District-Registrar registered a bond which might haye been 
registered by the Registrar at his discretion, under section 30, clause (a) of the Act : 

Held,—that the bond was validly registered and that any doubt as to the 
validity of the registration was removed by section 87 of the Act. Jogesh- 


war Narain Sifigh v. Rai Radha Rawan $5 165 

Reg. XVII of 1806, See Mortgage! — .. m RE si 601 
Regulations VIII of 1819, See Putni Regulation... e T" 93 
XI of 1825, See Reformation 560 


———, Sec. iori ing E PEE oA e meaning 
of— Government, rights of—Riparian owner, rights of — Abandonment— Revereion, 

Where land which has been submerged reforms and is identified as having formed 
part even by accretion of a particular estate, the owner of that estate is entitled 
to it. . : 

Where Government acquires property under clause (3) of sec. 4 of Regulation 
XI of 1825, either as an island surrounded by an unfordable channel or as an accession 
to lands held by Government, it does not become a trustee for the public; it is 
entitled to deal with the property in the same way as any other part of the territory 
of the State at its disposal. Tf it permanently or temporarily settles the estate 
to which it has thus acquired title, the holder of the settlement is entitled to the 
benefit of the principle of reformation, and when the question arises between Govern- 
ment itaelf and a neighbouring riparian owner, Government should not be’ placed in 
a worse position than a person who has derived title from it and it is not precluded 
from claiming the land upon submergence and after re-appearance, 

No inflexible rule can be laid down as to the manner in which an intention not 
to abandon submerged lands may be proved, but it would depend upon the circums- 
tances of each particular case. _ . 

Mere submergence of lands in the possession of Government does not 
operate in law as an abandonment on its part and a reversion thereof to the 
public territory. Ananda Hari Basak ». ead of State for 

India in Council  .. - 316 
Regulations—1886, L Ses Assam Land and ovens Regulation, 
Release— Registration —mortgaged property, release of a portion— Prejudice, 

Although a release may be effected by parol, if it is in writing, it ought to be 
registered under section 17 of the Registration Act, where the amount of the claim 
to interest in immovable property wHich is extinguished by the'release is of the value 
of one hundred rupees or upwards, 

A mortgagee cannot release from his claim a portion of the properties 
comprised in his security so as to prejudice the right of others who might 
have already acquired an interest in the unreleased portion. Emam Ali 





v. Baij Nath Ram Sahu i5 - ia 576 

‘Rent,’ meaning of, See Putni lease T id ai 1 
, Collection of, Ses Bengal Tenanoy Act, Sec. 88 - ah 379 
Rent-decree, execution of, Ses Limitation Act, Sec. To iss s 347 


Rent Law of Bengal (Act VIII of 1869, B. O), section 6—Ovcoupancy raiyat, 
transfor of interest by, in, holding—Mortgage, girby, usufructuary— Transfer of 
Préperty Act (IV of 1882) section 58 (2}—Sublease—Kjectment, 

Under the Bengal Rent Law (Act VIII of 1869, B. C.) when an occupancy 
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Rent Law of Bengal,—(Coutd.) 

raiyat has executed an usufructuary (girby) mortgage of his nontrans- 
ferable holding, and has allowed the mortgagee to occupy it for such 
tithe as the loan remains unpaid, without the permission of his landlord, the 
transaction can in no sense be regarded asa sublease, but it is an incum- 
brance and a transfer of the ralyat's interest in the holding, and as such, 
a breach of the condition under which he hjda the land. Under such 
circumstances, the landlord is entitled tg take kkas possession of the land 
comprised in the holding, Krishna Chandra Dutt Chowdhuri r. 

Miran Bajania - si 


Rent, suit for recovery of arrears of —Co-sharer landlords — Joint tenanoy—Beyparate 


tenancy—Separate collection, 


222 


An arrangement, under which fractional shares of the rent are paid separately to 
the different co-sharers, does not give rise to a separate tenancy and is perfectly 


consistent with the continuance of the original lease of the entire tenure, 

A suit for the recovery of arrears of rent may be brought by all the 
co-sbarer landlords jointly, although some of the plaintiffs had for nearly 
twenty five years been collecting half the rent separately and the remaining 
plaintiffs had been similarly collecting the other half, Shyama Charan 
: Bhattacharjee v. Akhoy Kumar Mitter ... is 
Riparian Owner, See Regulation XI of 1825, Sec, 4 oa 
Res-judicata, Se Bengal Tenancy Act... n ise ai 
; See Execution of decree . 
Reservation or grant of mineral rights rights, incidental to, Ses 





Mineral and subsoil rights sai ses 
Restitution of benefit by a person avoiding a voidable transaction, See 
Executor ie - ath 


of conjugal right, suit for, ‘Bes Mabomedan Law ... 


Restitution of property, pending appeal against order of remand, Bee 
Decree, exparte 


——M— 





Restraint upon alienation, See Hindu Law, war = - 

Retrial and recording further evidence, difference between, See Cri. 
minal Procedure Code  ... Sa t vss 

Resumption, See Maintenance grant... = 

Reunion between two first cousins who were dtiginaiy joint, but had 
subsequently separated, validity of, See Hindu Law bea 

Revenue Sale Law (Act XI of 1859), Sec. 54, See Transfer of Property 
Act tae Ses -— 


Reversion, See Regulation XI of 1825, Sec, 4 
Review, time taken up in, See Limitation Act, Bec. 6 2A 
————— on the ground of fraud, See Decree on compromise... 
Revocability, See Construction of document 


“Right which the plaintiff claims to the array in dispu n 


meaning of, See Civil Procedure Code, Sec. 283.. 
Rival decree-holders, See Maintainability of suit 


Road cess, See Abwab m aan "T m sie 
; if abwab, Ses Abwab -— vee vet 


Rule Nisi, order for, effect of, See Delivery of possession va ties $ 
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Sale, Ses Power of attorney s. : wes 484 
—, effect of, See Assam Land and Bavésis Regulation, Secs. 70, 71 m 387 
—— of landlord's interest after decree, Ses Decree for rent ad 470 
Bale in execution of a Certificate, suit to set aside, whether sunto: . 
able in Civil Court and whether 312 CO. P, O. is a bar to 
such suit, Ses Public Demands Recovery Act... n 285 
Sanotioned plan, deviation from, Sec f Demolitfon sae 571 
Sanction to a plan obtained by M d E ad fraud, Ses 
Calcutta Municipal Act .. 138 
Second appeal, whether High Court can doter upon & gestion of tact, 
See Slander .. m e - 110 
Security for good behaviour, See Criminal Procedure Code sei See 195 
‘Separate Collection, Bee Bengal Tenancy Act, Beo. 88 de as 979 
-— — — — —, See Rent suit ee Ms ET T 027 
property, See Hindu Law,Dayabhaga *.. e wee 616 
tenancy, Ses Rent suit "- m 627 


Service tenure, forfeiture of, by repudiation of buanay - E suit Jor—Notise, 
if mecessarg— Aot showing intention to determine the lease—Bongal Tenancy Act 
. (VIL of 1885) ss. 155, 181,—Transfer of Property Aot (IV of 1882) ss. 106 and 
111 cl g. f 
Where the holder of a service tenure renounced the title of his landlord and 
executed a kabuliat in favour of a third party in respect .of the whole of the land 
comprised in the tenure, and the landlord brought a suit for ejectment, 
' Held: That the case falls within the Transfer of Property Act and not 
within the Bengal Tenancy Act ; that no notice to quit was necessary, as the 
defendant forfeited his tenancy by denying the landlord's title ; but that the 
landlord, before he can eject the tenant, must do some act or other shewing 
his intention to determine the lease, and this intention must be shewn at 
sometime antecedent to the institution of the suit. Anandamoyi v, Lakshi 
Chandra wt s $e. sis ite 274 
——— — — ——, See Mokhasa tenure — .. y 1 
Setting aside of exparte decree at the Huanoa of one of several dites 
dants whether yevives the whole suit to the benefit of the other defen- 
dante, who mnsuccessfully applied under Sec, 108 of the Civil Procedure 


Code, See Civil Procedure Code NS wt ave is 160 
Settled raiyat, right of, Ses Occupancy right ss im oo 285 
Shebait, appointment of, See Hindu Will, Construction "m es 606 
*Sister’s son, adoption of, See Wajibularx 594 


Slander, where actionable without proof of special imb Paani, ibid of, ques- 
tion of fact— Second appeal, 
Where the abusive language used is such that, having regard to the respectability 
and position of the person abused, it is calculated to outrage his feelings or lower the 
“estimation in which he is held by persons of his own class and so bring him into digre- 
pute, the slander is actionable without proof of special damage. 
A charge of adultery against a respectable man is such a slander. 
The question of the amount of damages is a question of fact and it is not 
‘open to the High Court to inferfere in second appeal apan: * Sen like 
“that. fogeswar Sarma v. Dinaram Sarma ^ .. . M © 140 
" Small-Cause Court-Rules, Rule 70, See Presidericy Small Oaitse Cotirta Act ` 109 
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Society for the prevention of iine to animals, officers of, See 


Publio servants ove E tn 475 
Son, right of, See Hindu Law, Dayabhaga Ws ui = 616 
~—, acquisition by, See Hindu Law, Dayabhaga .. Te ss 618 
—, improvements made by, See Hindu Law, Dayabhaga 35 ok 616 
——^, liability of, Se Hindu law, Dayabhaga sie Ue ate 616 
Special damage, without proof of, See Slander  .. m 140 
Specific Relief Act (1 of 1877), Beg, 42, See ‘Hindu Law, will nm 224 
Brad Ceremony at Gya, fees paid. not profits of immovable property, See 
Criminal Procedure Code .. i a ise 137 
Stranger, improvements by, See Eetoppel see - sis 816 
Sovereign powers, Ses Kathiawar States oo 895 


Stay of execution,—Guardian and Wards Act (vnu of 1890) Secs. 4, 7 12 47, ol. 
(a)— Guardian of an infant, order apyointing — Guardian, ad litem, power to 
appoint —" Court" meaning of—Appeal against order— Appellate Court, power ef, 
to direct stay of order appealed against— Appellate Oourt, power of, to make ad 
interim order appointing guardian—Code of Civil Procedure. (Act XIV of 1882) 
Secs 645, 582—Procedure, if to be regulated only by the Code and ons of Proof—- 
status quo, maintenance of—Injury to infant—Inherent power of Court—High 
Court, 

Per Woodroffe J —Civil Courts in this country have, in matters of procedure, 
powers beyond those which are expreasly given by the Code of Civil Procedure, whioh 
binds the Courts only so far as it goes, The Code does not affect powers previously . 
possessed unless it expressly takes them away. It does not affect the power and duty 
of the Courts to act according to equity and good conscience in cases for which no 
express provision is made. 

The Court has an inherent power to do that justice for the administration of which 
alone it exists, 

Per Ouriam,—An appellate Court having: seizin of an appeal has power to make 
an order staying proceedings in a lower Court pending the hearing of the appeal to 
that Court. The power to stay proceeding in ancillary to the power of the appellate 
Court as the appellate authority to reverse the order of the inferior Court, 

The High Court has power, pending an appeal before it against an order appoint- 
ing a guardian of an infant under the Guardian and Wards Aot (VIII of 1890), to stay 
proceeding in the lower Court for the carrying out of the order appealed against. 

The High Court, as an appellate Court, has the powor to make an interlocutory 
order appointing an ad interim guardian. 

Per Mookerjee J—The appellate Court, when it hears tho appeal is competent ta 
make, in substitution for the order passed by the inferior Court, such an order as in 
its opinion, ought to have been passed by that Court ; and as ancillary to the power 
which the appellate Court thus possesses of appointing a proper person ar guardian, it 
possesses aleo the power to appoint a temporary guardian during the pendency of the 
appeal, The Court in an appeal from the final order, has in this respect the same power 
which bas been expressly conferred upon the Court of first instance. 

Such power may be exereised, even though no statutory provision has been made for 
it. When a party has: got an order in his favour from the lower Court, he fs entitled 
te rely upon that order and thus to throw the onus, upon the party &ppealing against 
that order, Of satisfying the superior Court as to why that order should not o imme- 
diately carried into effect end why a temporary guardian should be appoitted; and ff ` 
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Stay of execution—(Coatd.) 


a satisfactory case is made out by him the High Court will interfere and order that 
the status gwo should not be disturbed during the pendency of the appeal. 
Quaere—Whether Sec. 645 of the Civil Procedure Code applies to an E 
application for the stay of proceedings in the lower Court under an order 
appointing a guardian of an infant. Panchanan Singha Roy *. Dwarka 


* Nath" Roy e. yi 29 

Stolen property, retaining, Ses Joint trial © m 412 

Stridhan, Pitridatta Ayautaka, Succession to, See Hindu ns. vid oe 15 

Submerged lands, Se^ Regulation XI of 1825, Bec. 4 - is 816 

Sub-Registrar, power of, See Registration Act... sae 165 
Subsequent bequest, if void on failure of prior bequest, See Hindu Law, 

Daughter "s ze 502 


Succession Act, Secs. 256, 257—— Administration bond, to dhii given—Judgo—Ohief 
J'ustico— Assignment of Bond—Registrar, 

Per Curiam,—Uuder Bec. 256 of the Indian Succession Act, an administration- 
bond should be given to the “Judge of the District Court.” In the case of the High 
Court, such bond may be given in the name of the Chief Justice, Under Sec. 257, 
such a bond may be assigned to “some person, his executors, and administrators" The 
Administrator General is such a person. This section is not confined to private indivi- 
duals only. 

Tn the case of the High Court, such a bond can only be assigned by 
the Court through one of its officers, e.g., the Registrar on the Original Side, 

Debendra Nath Dutt v, The Administrator General of pengar 422 











Succession Act, Secs. 111, 116, 117, See Hindu Law, Daughter " 602 
; Beo. 159, See Hindu Law, Will... m E 515 

——— c, Becs, 242, 269, See Administration bond n 422 
, Beo. 262, See Administration bond ‘cy m 422 

‘Sufficient cause,’ meaning of, See Limitation Act, Bec. 5 ah is 645 
Suit, frame of, See Mortgage .. ose es EM 205 
——-- for money, See Alteration ot deed ... 863 


——-, maintainability of, See Malntainability of site vad sis 385 
Suit by a putnidar fora declaration that he was entitled to an annual 
abatement of the putni rent, in consequence of some lands comprised in 
the putni having been acquired for railway, and also for a refund of the 
exceas rents, whether a suit tor abatement of rent, See Abatement of rent 143 





Buit for rent, See Rent suit... ove 627 
Suit for abatement of rent, maintainable only = the Ssveius Court, Bee 
Abatement of rent d "m T" 143 
Suit for adjustment of rent, whether “maintainable in Civil Court, Boe 
Abatement of rent e eos sae TA 143 
Suit for partition, how valued, Sse Partition suit e m it 197 
———- , value of the subject matter for the purposes of valua- 
tion under section 508 O., P, C. Ses Civil Procedure Coie — .. x 257 
Suit for whole rent, See Bengal Tenancy Act, Sec, 88 B - 879 


Suit for money paid for the ube of the defendant, maintainability of—Albaenos of 
obligation to pay, express or implied—Payment against the will of the defendant, 
Upon a’putni sale under Regulation VIII of 1819, a portion ofthe surplus sale 
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Suit for money,—( Contd.) 
proceeds, standing to the oredit of the defaulter, was withdrawn by an execution 
creditor of one of them, On a suit by the defaulter the sale was set aside and the 
landlord had to refund the purchase money. to the auction purchaser, The landlord 
having sued for the recovery of the amount withdrawn by the execution pus 

Held, that the defaulter whose creditor had withdrawn the money was 
not liable to pay. It is not in every case in qyhich a man has benefited by 
the money of another, that an obligation to repay that money arises. To 
support such a snit there must be an oMigation, express or implied, to repay. 
There is no such obligation in the case of a voluntary payment and still less 
when monoy has been paid against the will of the party for whose use it is 
supposed to have been paid, Roop Channessa Bibi c. sik hielo 

Mahatap .. y 288 

Surety, See Mortgage, co-mortgagor ess ase is 481 


Suretieg—Oriminal Procedure gde, (Act V of 1898), Bec. 1122 —Refusal to accept 
sureties upon invalid and unreasonable grounds—Acting on a police report and not 
on enquiry by the Magistrate himself, improper. 

Where & Magistrate refused to accept sureties tendered by a person bound down 
under section 110, Criminal Procedure Code, upon the following grounds, (i) that three 
out of four sureties are not residents of the village where the defendants live, (ii) that 
none of them have sufficient movable property, (iii) that all of them are reported to be 
of bad character and (iv) that three of them are relations of a person who was suspec- 
ted of receiving stolen property, 

Held, that the first, second and fourth grounds are not sufficient; that 
the third ground may be sufficient, but the Magistrate in determining that 


question cannot act on a report submitted by the police, but must hold om e 
enquiry in respect thereto, Suresh Chandra Bose v. The Emperer  .. 575 
Sureties, liability of, Ses Administration bond 2 ae vis 422 
————--, refusal to accept, Ses Sureties ... es aes e 675 
Survey maps, See Maps n? iv E ‘es 816 
‘Taraf’ meaning of, See Reformation ... aa sis 560 
Tenancy, abandonment of, Se Abandonment of —— s ss 843 
Testator, intention of, Ses Hindu Law, Will € T CA B15 
Thak maps, See Maps ae D B e 816 
Time, extention of, See Date of Dera ‘ea a «s 389 
Title, See Reformation n € e. eL 560 
Title paramount, mortgage suit, See Mortgage sas si i 205 
— to land, perfecting of, See Estoppel ... vee ss 627 
Transfer after resumption, See Village Ohaukidars Act, Sec. 8 m 580 
of case, Sæ Letters Patent „a - - te 5 


Transfer of Criminal Case,—Oode of Criminal Procedure (Aot V- of 1898), 
- section 596— Reasonable apprehenstons— Ends of justice, expedient for— Prootedinga 
subsequent to application under seotion 520 (8 ),—Void, voidable ov valid, 


When before the commencement of the hearing, an application is made to a 
Magistrate under section 526 (8), Criminal Procedure Code, to adjourn the case for 
the purpose of enabling a party to epply to the(High Court for a transfer, the 
Magistrate is bound to postpone the hearing of the case, and his refusal éo do so 
renders the subsequent proceedings voidable, if not void. . 
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Transfer of Criminal Case,—( Contd.) 

If proceedings may, however, go on until they arrive at a stage from which, if the 
proceedings are carried on further, the accused might be prejudiced in his defence, 

Per Mitra J.—The authority to go on with the case, after such an application, E 
one that should not be exercised, save in cases of an exceptional character, 

However proper the conduct of a Judge may be, the state of the mind of the 
accused 1s to be considered and any incidents which are calculated to create in his 
mind a reasonable apprehension that he may noghave a fair and impartial trial, are 

* good grounds of a transfer, 

In order to test what is a reasonable apprehension, the Court ought to place itself 
in the position of the accused, to consider the facts and circumstances attending his 
position, 

Jn the present constitution of the Criminal Judictal Administration of the 
country, a Sub-Divisional Magistrate has to perform some of the functions of 
the Police as also thoseof a Judge and a well baladted mind may not find 
any bias in the mind of the Judge however incongruous his actions may be, 

But the appreciation of a mind properly constituted cannot be the standard 
to judge of the feelings of an ordinary man accused of an offence, If the 
words used by and the actions of a Judicial Officer, though susceptible of. 
explanation and traceable to a superior sense of duty, are caloulated to 
create in the mind of the accused an apprehension and not merely a foolish 
apprehension that he may not have an impartial trial, it is expedient for the 
ends of justice to transfer the case to another Judge for trial. Kali Charan 


Ghose r. Rajjab Ali... "T 637 
Transfer of Property Act (IV of 1882), Sec, 58 (d), Bee Rent Law of 
Bengal ie s v 222 


Transfer of Property Act, (IV of 1889), Sc, "00 —Mortgage—Foreclorire of a 
portion of the mortgaged property. 
Under eection 60 of the Transfer of Property Act, if the mortgagees 
have acquired ir whole or part the share of a mortgagor, a person interested 
in a share only of the mortgaged property may redeem his own share; and 
In such a case, the mortgagee also is entitled to foreclose such a share, 











Inu Khan v. Naimuddin Sircar ` T m 877 
(IV of 1882), Secs. 68, cl, (a), (b) and (c) and 
78, See Usufructuary mortgagee a E 220 


Transfer of Property Act (IV of 1882), Seo. 73 Sale fp arrears of revenue— 
Charge on sale proceeds—Revenus Sale Law (Act XI of 1859 ) Seo. 54 — Limitation 
Aot (XV of 1877), Soh, LT, Arts, 116, 120, 132. 

When an estate is sold for arrears of revenue; the mortgage of a share of such 
estate executed between the date of default and the date of sale if invalid as against 
the purchaser, but the mortgagee is entitled to a charge on the surplus sale proceeds 
after payment of the arrears of revenue, 

The Article of the Limitation Act applicable to a suit brought by the 
mortgages to enforce such charge is not Art. 116 or Art. 120 but Art. 132 and 
the date from which the period of limitation begins to run ia the due date 
under the mortgage bond and ng the date of sale. Umatara Gupta v. 

. Uma Charan Sen B oF 62 

Transfer of Property Act (IV of 1883), Seo. 85, Beo Mortgage. ve 205 

— (IV of 1882), Sec. 85, Ses Mortgage Ld 12 


ee oe 
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Transfer of Property Act, Sec. 87 (2), See Mortgage, redemption of  , w 538 

(IV of 1882), Seo, 88, effeot of —dortgage— Interest, rate 

of, due from the data fived by tha decree for payment up to date of realization. 
Section 88 of the Transfer of Property Act, 1882, does not limit the 

interest at the contract rate to-the date fixed by the decree for payment of 

the principal and interest, nor does it preclude the interest from extending 

over the time down to realization of the entite amount due, Raja Bal- 





























want Singh v, Amglak Ram .. x 85 
; Sec, 89, See Mortgage, redeipäon of -— 538 
————— ; (iv of 1882) Sec, 90, See Limitation Act . ... 291 
; Bec. 95, See Mortgage co-mortgagor ies 481 

— —— ———, (iv of 1882) Secs. 106 & 111, cL (9), See 
Service tenure ... m m s: ss s 274 

ı (iv of 1882), Secs. 108, cl, (o) 117, See Mining 
rights M d vis is sive ove 59 
Trespassers, See Mortgage ius *o Gi Sele E 601 
Trustee, suit against, See Permanent mes grant ... iA ite 806 
Ultra Vires, Ses Oriminal Procedure Code, Beo. 16 (d) <i s 492 
Unconscionable contract, 8:» Abwab . bas ie 891 
Under-rayait, ejectment of, Sec Bengal Ti Act T zi 155 
Undue influence, See Power of attorney a ASt 

Usufructuary (girby) mortgage of E T A siding f 

whether a sublease or an incumbrance, See Rent Law of Bengal TE 222 


Usufructuary mortgagee, suit by—Property lost through mortgages's default — 

Transfer of Property Aot (IV of 1882), sections 68, ol, (a), (Ù) and (o) and 73. 

Where property mortgaged is lost owing to the default of the mortgagee, the 
mortgagee cannot sue for the mortgage money, 

Where in an usufructuary mortgage, the mortgagor binds himself to repay the 
money but there are reciprocal promises, and the mortgagee, by his own default, 
precludes himself from fulfilling his part. of the contract for restoration of the 
property on satisfaction of the debt, the mortgagee cannot compel the mortgagor, 
under section 68 cl, (4) of the Transfer of Property Act to fulfil his promise of 
repayment, 

Clauses (b) and (o) of section 68 provide for relief, where the mort- 
gagee is deprived of his security otherwise than by his own fault. 





Chitkali Koer v. Mathuralal .. . et - 290 
Valid dedication, Se» Debutter property ` 3s ES 806 
Validity of proceedings, See Transfer of Oriminal Case oes hs 687 
‘Value of the subject matter of the suit,’ meaning of, See Civil 
Procedure Code . = He *257 
Valuation, time froi which, Taka affect, Bes Land “Acquisition Act T 169 . 
—- in partition suit, Ses Partition suit ii P^ sis 197 
Vendee, estoppel of, Sse Estoppel di fis P sie 629 
Vested interest, See Hindu Law, Will.. ta 515 
Village Chaukidars Act, “Seo. 48 — Chowhidari ER Land (Aot VI of 1870 
B. C.) Sec, 48—Chakran dasturi, meaning of —Reg. VIII of 1798, Seo. 41. 


Under Sec. 48 of the Chowkidari Ohakran Aot, the resumed lands are to 
- be transferred not to the zemindar of the village in which they are situated” 
geographically, but to the zemindar of the estate to which the lands apper- 
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Village Chaukidars Act,—(Coxtd.) 
tain and of which they form a part and parcel. Pratap Narain 


Mukerjee v. The Secretary of State for India in 


Council 2 530 
Void agreement, See Administration bord si yei 422 
Voluntary payment, absence of obligation to pay, See Buit for money sse 388 


Waji-bul-Arz— Evidence, admissibility of—Ecidence Act (I of 1872), Seos. 85, 48— 
Inheritance—Family oustom— Reg.eVII of 1822—Act XIX of 1873—Hindu Law— 
Adoption of sister’s son, validity of—Personddesignata, 

The term ‘ TVajib-ul-arz' in the North Western Provinces is applied to what is 
considered to be the most important document contained in the official records relating 
to the village-administration, Entries therein, properly made and authenticated by 
the signatures of the officers who made them, are admissible in evidence under section 
35 of the Indian Evidence Act in order to prove a family custom of inheritance, or 
under section 48 as the record of opinions as to the egistence of such custom by persons 
likely to know of it. 

Attempts have been made in later years by some proprietors to use these records 
as an indirect means of giving effect to their wishes with regard to the nature of 
their tenure as the mode of devolution of their property after their death. When 
this has been the case, these records are “ worse than useless, they are absolutely 
misleading," 

It would be incorrect to lay down as a general proposition that a reoital in a 
Wajib-ul-arz cannot operate as a Will in the case ofa Hindu. The weight to be given 
to statements contained therein must depend in each case on the circumstances in 
which the entries were originally made and the corroboration they recelve from 
extrinsic evidence. 

In the present case it was the intention of the owner to give his property to the 
plaintiff as his adopted son, capable of inheriting by virtue of the adoption, and as the 
adoption was invalid according to Hindu Law and not warranted by family-custom 
it gave no right to inherit and the gift, therefore, had no effect upon the property. 

Under the general Hindu Law applicable to the twice-born classes, the 





adoption of a sister’s son is wholly void. Lali v. Murlidhar .- à 594 

Widow, possession by, See Mahomedan Law, Dower m Mrd 541 

———, rights of, See Mahomedan Law, Dower... m - 541 

Will, See Construction of document ER i 370 
—-, whether extrinsic evidence of testator’s intention can be “admitted i in 

the construction of, See Hindu Law, Will As T - 224 

*.— —., construction of, See Hindu Law, Daughter —.. sis he 502 

—— , See Hindu Will, construction ... T dis 606 

Will Hindu, Gonsirnotion of, Ses Hindu Law, Will . 515 
—-, restrictions upon the powers of executor imposed by, whether valid, 

See Executor ... ar Mix ges we T 260 

-, See Executor bs ate A is sae 260 

——--, See Wajibularz ase 594 

Will_Proof—Identiflors—Admisstbility y of ENS Gineral repitatioh pr of 

—Registration—Presumption. 


The registration is a solemn hee, to be performed in the presence of a competent 
official appointed to act as Registrar, whose duty it is to attend*the parties during the 
registration and see that the proper persons are present and are competent to act and 


x 
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Will, —( Contd.) 
are identifed to his satisfaction ; and all things done befóre him in his official capacity 
and verified by his signature will be presumed to be done duly and in order. 


When the Judge in the Court below had stated that « the general reputation of ` 


character which the two identifiers enjoyed” tended to throw a cloud of doubt upon 
the boza fides of the transaction, S 

Held, that such evidence of the general Teputation of the character of 
those persons who had both been dead ought pot to have been admitted at 


al. Gangamoyi Debi v, Troiluckhya Nath Chowdhry .. i 349 
Witnesses, refusal to examino, See Criminal Procedure Code, Bec. 145 (4)... 478 
Wrongdoer, Sev Adverse possession ^ .. us s see 316 
‘Wrongfully in possession, meaning of, See Limitation Act wa Be 
. 
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ACCEPTANCE OF AN OFFER BY POST. 


In Savigny's celebrated analysis of the elements of a contract 
mutual communication of the agreement of the wills of the con- 
tracting parties is pointed out to be as much an essential factor 
in the constitution of a contract as the agreement itself. There 
can hardly be any doubt that taking a contract in its normal 
form this analysis is not open to any serious objection. A contract 
ordinarily implies a union of the wills of several parties made 
manifest by mutual communication, and is generally constituted 


' by an offer followed by an acceptance. It is agreed that so far as 


„an offer is concerned it must be communicated to the offeror 
in order that it may be turned into a contract by his acceptance 
ofit. The reason of this requirement is very clearly stated in the 
American case of Fitch v. Snedaker (1) in these words :—' To the 
existence of a contract there must be mutual assent, or, in another 
form offer and consent to the offer. The motive inducing consent 
may be immaterial, but the consent is vital. Without tbat there 
is no contract. How then can there be consent or assent to that 
of which the party has never heard?" -It has, however, been 
thought that actual communication of the acceptance to the 
offeror so as to reach him is not always necessary to constitute a 
contract, although it'is agreed that there must be something more 
than a mere mental assent. It seems, however, to be plain that 
in order to constitute a cotract it is normally requisite that the 
acceptance of an offer, which must needs go beyond the stage of 


' a mere mental assent, should be notified to the person who made 


the offer, and that an exception to the rule can only be based on 
the ground that the offeror has waived the necessity of actual 
communication and substituted for it the doing of something else 
which he has agreed tp regard as equivalent to such a notified 
acceptance as would complete the formation of a binding contract. 
Thi$ position is supported by the following “observations of 


(1) (1868, 88 N. Y. 248. 


Qa THE OALCUTTA LAW JOURNAT. [Vor. IIT. 


Bowen L. J., in the case of Carl v. Cartolic Smoke Ball Cort- 
pany (1) “ One cannot doubt that, as an ordinary rule of law, an 
acceptance of an offer made ought to be notified to the persons 
who made the offer, in order that the two minds may come 
together. Unless this is so the two may be apart, and there 
is not that consensus which is necessary according to the rules of 
English law, Isay nothing about £he laws of other countries, 
to make a contract. But *here is this clear gloss to be made 
upon that doctrine, that as notification of acceptance is required 
for the benefit of the person who makes the offer, the person 
who makes the offer may dispense with notice to himself 
if he thinks it desirable to do so.” Nothing can be clearer than 
the way in which the greunds of the rule as well as of the excep- 
tion have been indicated in the above passage, and it seems to me 
that whenever it is contended that there has been a complete 
contract without an actual notification of the acceptance to the 
offeror, it has to be seen whether the case is covered by the gloss 
above set forth ; if not, the contention should not prevail, Inthe 
Carbolic Smoke Ball case, the Carbolic Smoke Ball Company 
offered a rewad of £100, "to any person who contracts the 
increasing epidemic influenza colds, or any disease caused by 
taking cold, after having used the Ball three times daily for two 
weeks, according to the printed direction supplied with each 
Ball.” It is plain from the very terms of the offer:that the offeror 
did not require any communication of the acceptance of his offer, 
all that he required being that the acceptance should take the 
form of the doing of an act, and it was rightly held that’ the per- 
formance of the condition was a sufficient compliance to constitute 
a contract without notification, because the very nature of the 
offer did away with the necessity of verbal’ acceptance or verbal 
communication of acceptance. This is, however, a case of what 
has been called an executed consideration for the promise held out 
by the offeror ; in a case like this, it may be taken that all that 
the promisor requires is the performance of a certgin act which 
being done the contract becomes complete; for here the offer, 
from its very nature, contains an implied intimation that it will 
be sufficient to act on the proposal without communicating its 
acceptance to the offeror. Where, however, the contract is to be 
constituted by mutual promises, the offer being the offer of a 
promise for a promise, different considérations arise, for in a case 
like that it must, be taken, unless there i$ an express intimation 


(1) (4898) 1Q B.C. A.) 269. . 
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to the contrary, that the offeror wants to have the acceptaiice 
communicated tq him, inasmuch as without ‘such communication 
the offeror canndt properly understand his position and regulate 
his conduct in view of the legal relation created by a perfected 
contract. Of course, even ip such ga case the offeror is quite 
competent to agree to treat something other than actual com- 
munication of the acceptance asa sufficient substitute for it; the 
required communication is intended for his benefit, and he may 
forego the benefit if he likes ; to take an extreme case, suppose 
the offeror agrees that if the person to whom the the offer is made 
fires a gun that will be a sufficient acceptance in the hope that if 
the gun is fired the report will be audible to him ; in such a case, 
if the acceptor does what he is required to do, that is enough to 

. bind the offeror although the event proves that his expectation 
was not justified ; the offeror takes a risk, and he cannot complain 
of the result of his own doing. But, then, it ought not to be 
assumed that the offeror has dispensed with the necessity of actual 
notification *or agreed to treat something else as equivalent to it 
on equivocal or doubtful grounds ; when a person is entitled to 
the benefit of something it ought to be presumed that he intends 
to have it unless there are circumstances" irresistably leading to 
the opposite conclusion, and one who sets up a special case must 
make it out ; the normal requirement of the communication of 
acceptance for the perfection of a contract ought not, therefore, to 
be lightly assumed to have been waived by the person for whose 
benefit ite was intended. Proceeding, then, on this basis let us 
examine the grounds on which the rule of law concerning the 
effect of the acceptance of an offer by post has been based, and 
consider how far, taking the law as it is, it may still require limi- 
tation. 

It has been held in England that when the circumstances of 
an offer, having regard to the situation of the parties, the mode 
in which the offer has been communicated, and so forth, justify 
the offeree to communicate his acceptance by post, the contract 
should be deemed as complete as soon as the acceptance is posted, 
and neither delay in the course of transmission nor failure of the 
letter of acceptance to reach its destination affects the binding 
character of the contract from that moment. Let us now 
examine some of the groufds on which this rule has been based. 

In Adams v. Lindsell (1) the Court observed in answer 
to ah objection that there was no contract between the parties 


(1) (1818) 4 B, and Ald, 681. 
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till the letter of acceptance was actually received, that “if 
that were so, no contract could ever be completed by the post. 
For if the defendants were not bound by their’ offer when ac- 
cepted by the plaintiffs until the answer. was received, then the 
plaintiffs ought not to be bound till after they had received the 
notification that the defend$nts had received their answer and 
, assented to it. And so it might go an adinfinitum.” This answer, 
however, does not seem to* be convincing, for it ignores the 
question how far the duty to notify extends, and proceeds upon 
the assumption that if the offeror can insist upon the acceptance 
being notified to him, the acceptor may also require and should 
be deemed to require that the offeror should, in his turn, 
intimate that the acceptamce has reached him and he assents to 
it, and so on. The assumption, however, seems to be untenable ; 
the offeror, by making the offer, wants to know whether the 
offeree accepts it, and if he does, agrees to be bound by the terms 
of the offer ; it is, therefore, incumbent upon the offeree, if he 
seeks to take the advantage of the offer, to bring thee acceptance 
to the offeror’s notice ; if he does so, the offeror is bound, but 
that does not cast upon the latter a further duty to intimate that 
he has received the acceptance and assents to it ; the acceptance 
being notified to the offeror in accordance with the terms of the 
offer, the contract is completed ; a further assent on the part of 
the offeror is immaterial, because he is bound to assent, and a 
notification by him of the receipt of the communication conveying 
the acceptance is not called for. I am therefore unable to follow 
the difficulty suggested in the above answer, andit seems to me 
that the rule must be supported, if it can at all be supported, on 
some grounds other than this. 

Other grounds have, however, been advanced in subsequent 
decisions, and I will now proceed to deal with them as briefly as I 
can. It has been said, (1) that in such a case the offeror may be 
deemed to impliedly authorise the offeree to communicate his 
acceptance by post, and (2) that the Post Office may therefore be 
regarded as the offeror's agent to receive the acceptance and 
transmit it to him, and the doctrine that the contract becomes 
complete as soon as it is posted has been supported on the ground 
of implied authorisation as well as on the ground of implied 
agency as indicated above. I must confess that I am unable to 
regard these grounds as thoroughly Ed us It may be true 
that in most casgs of dealings between parties at a distance by 
correspondence, the offeror may be inferred to contemplate that 
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the offeree will, in case he elects to accept the offer, transmit his 
acceptance by post, and it may even be allowed that the mere fact 
that the offeror has, in a particular case, chosen to have a written 
offer delivered by hand does neither make it unreasonable for the 
offeree to communicate his acceptance by post nor preclude the 
possibility of the offeror contemplating that the offeree may 
transmit his acceptance in that way. But what is the inference? 
All that the offeror is concerned about f to recefve an acceptance 
of his offer ; the fact that he contemplates that in all probability 
the acceptance will reach him by post does not necessarily lead to 
the conclusion that he tacitly agrees to treat the mere posting of 
the acceptance as sufficient to complete the contract irrespective 
of the actual delivery of the communicated acceptance. The 
offeror does not prevent the offeree from having recourse to any 
other mode of communication, and it is difficult to understand 
why the actual delivery should be treated as immaterial and the 
risk of delay or loss thrown upon the offeror. 

The above observations find support from the following 
passage in the judgment of Lord Herscell in Henthorn v, 
Fraser. (1) “I am not sure" says Lord Herscell "that I 
should myself have regarded the doctrine that an acceptance is 
complete as soon as the letter containing it is posted as resting 
upon an implied authority by the person making the offer to 
the person receiving it to accept it by those means. It strikes 
me as somewhat artificial to speak of the person to whom the 
offer is made as having the implied authority of the other party 
to send his acceptance by post. He needs no authority to trans- 
mit the acceptance through any particular channel ; he may select 
what means he pleases, the Post Office no less than any other.” 
In his Law of contracts Sir William Anson says that “the cases 
of contracts made by post are merely an illustration of the 
general rule that the offeror takes the risk as to the effectiveness 
of communication if the acceptance is made in a manner indica- 
ted by the offer as sufficient.” But how can it be said that be- 
cause the offeror knows and possibly contemplates that, according 
to the ordinary usages of mankind, the offeree, if he chooses to 
accept the offer, may communicate his acceptance by post, he 
indicates to the offeree that particular mode of communication 
and agrees to treat it as suffigient ? The fact is, the offeree "needs 
no authority to transmit the acceptance in a particular way, and 
the offeror gives none. Thé offeree chooses his own, way, which 


: (1) (1892, 2 Ch. 27. 
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perhaps is the usual way, and that is not a sufficient ground for 
holding the offeror bound before the acceptance actually reaches 
him, for the simple reason that he has not agteed to be so bound. 

If, then, the doctrine of implied authorisation is artificial, the 
doctrine of implied agengy, as I shall attempt to show, is more so, 
and seems to have been resorted to to support a foregone 
conclusion. The position that the posting of an acceptance 
amounts toa communication of it to an agent of the offeror 
authorised to receive it on his behalf seems to involve an absolute 
fiction ; the offeror does not create any such agency; the Post 
Office does’ not undertake it. If the conception of agency has to 
be applied, it is more rational to treat the Post Office as an 
agent of the acceptof to transmit the letter containing the 
acceptance to the offeror, and the fact that the employment of 
such an agent is usual and possibly within the contemplation of 
the offeror does not seem to afford a sufficient ground for regard- 
ing the communication of acceptance as adequate and complete 
as soon as the letter is posted, or for throwing upon the offeror, 
rather than the acceptor, the risk of the acceptance going wrong. 
The objections to the doctrine of implied agency are very clearly 
pointed out by Kay L. J. in the case of Henthorn v. Fraser (1) 
where, refering to the judgment of Thesiger L. J. in Household 
Insurance Company v. Grant (2) he observes as follows :— 
"In his judgment, Thesiger L. J. refers to the cases in 
which the decision in Dunlop v. Higgins (3) has -been 
explained by saying that the Post Office was treated as the 
common agent of both the contracting parties. That reason is 
not satisfactory. The Post Office are only carriers between them, 
They are agents to convey the communication, not to receive 
it. The communication is not made to the Post Office, but by 
their agency as carriers. The difference is between saying “Tell. 
niy agent A, if you accept,” and "send your answer to me by A.". 
In the former case A is to be the intelligent recipient of the 
&cceptance, in the latter he is only to convey the communication 
to the person making the offer which he may do by a letter, 
knowing nothing of its contents.” It seems to me that the above 
observations contain a sufficient refutation of the doctrine of 
implied agency, and I only desire to add that perhaps it would 
not have been wrong even to ascribd to the offeror the words 

e 
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“send your answer to me in whichever way you think best” rather, 
than a definite direction " send your answer to me by A.” 

It has sometinfes been said that the rule that a contract 
becomes complete as soon as the acceptance is posted rests on the 
irrevocable character of the act of posting which justifies the 
acceptor in claiming that he, having fone all that he could do, 
should be deemed entitled to treat the contract as complete; but 
it should be observed that, if that #gument be sound, then it 
may as well he contended that the contract similarly becomes 
complete, in a case where a letter of acceptance is sent by hand, 
as soon as the messenger starts on his journey. A distinction 
may be sought to be drawn between the two cases on the ground 
that you can recall your messenger but canmot recall your letter 
from the post; but the distinction does not seem to be material, 
because, as a matter of fact, it may often be as much impossible 
to call a messenger back when he has started on his journey as to 
recall a letter from the post; then, again, Postal Laws and 
Regulations in the United States have allowed letters to be re- 
claimed until delivered, but that has made no difference in the 
decisions upon the subject under discussion in that country. 
Moreover, an acceptance sent by post is, in one sense, as much 
revocable as one sent by a messenger, for although the letter 
conveying the acceptance cannot ordinarily be recalled, its arrival 
may be anticipated by recourse to a speedier mode of communica- 
tion, such as telegram, notifying that the offeree has, since posting 
the letter, changed his mind. On the whole, therefore, there 
seems to be no solid ground to support the rule that an acceptance 
binds the offeror from the moment it is posted, and it seems to 
me that it would have been more intelligible to freely admit that 
in view of facilitating a speedy conclusion of commercial transac- 
tions an effect has been given to the posting of a letter of accept- 
ance which is not warranted by the ordinary principles. 

* In India the law upon this subject has been thus laid down 
by Sec. 4 of the Indian Contract Act :— 

.* The communication of an acceptance is complete as against 
the proposer when it is put in a course of transmission, so as to be 
out of the power of the acceptor ; as against the acceptor, when 
it comes to the knowledge of the proposer." 

It will be observed that T Indian Act does not limit the 
rule by imposing the condition that it only applies when the 
particular course adopted to fransmit the acceptance, is such as 
might be reasonably resorted to according to the ordinary usages 
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' of mankind, nor does it exclude the application of the rule in 
cases where the course of transmission adopted is, to the know- 
ledge of the acceptor, beset with particular’ risk, It is obvious 
that it would be unjust to apply the general rule without limita- 
tions like these ; yet in ys desire to introduce a general stereo- 
typed rule, the Indian Legislature has ignored the principle that 
an acceptor has no right e throw any risk upon the proposer 
which the latter cannot be said to have, even by implication, 
agreed to accept. Then, again, the section, as worded, makes it 
open to question whether, when the acceptor communicates his 

“acceptance by sending a letter through a messenger, the accept- 
ance should not be deemed to be complete as soon as the mes- 
senger starts on his jóurney so as to make it impossible for the 
acceptor to call him back. On the one hand, it seems difficult, 
having regard to the language of the section, to avoid an affirma- 
tive answer to this question except by contending that the mes- 
senger, through whom the acceptance is transmitted, being an 
agent of the acceptor, the acceptance does hot get out of the 
power of the acceptor until it goes out of the power of the 
messenger, although, in such a case, the acceptor actually loses 
his control over the letter of acceptance as completely as if it 
were sent by post ; the adoption of the affirmative answer seems, 
on the other hand, to be so extraordinary and devoid of founda- 
tion in reason, that one would certainly hesitate to regard it as 
within the intention of the Legislature. Similarly the provision 
that -the communication of acceptance should be«leemed to be 
complete as against the proposer at one time and as against the 
acceptor at another is a peculiarity of the Indian Law hardly 
justifiable on any rational principle; offer followed by an accept- 
ance completes the contract; if the acceptance is to be deemed 
complete so far as the proposer is concerned as soon as the acceptor 
transmits the same, while the acceptor himself is to remain free until 
the communication actually reaches the proposer, then, during 
the interval between these two moments of time, you assert the 
existence of a complete contract only so far as one of the parties to 
it is concerned which involves a confusion of ideas and a contra- 
diction in terms in so far as it sets up a vinculum juris with one 
end loose. The reason which perhaps induced the Indian 
Legislature to adopt this peculiar view was to make it possible 
for the acceptor to annul an acceptance once put in a course of 
transmission by a revocation subsequently trasmitted by a'speedier 
mode of communication so as to outstrip the earlier communica- 
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tion; but there is no just reason for keeping the acceptor free, 
while taking away a similar freedom from the offeror. Moreover, 
when you adopt‘ a particular position involving the recognition , 
of a certain principle, it is never elegant and seldom just to shrink 
from the legitimate consequences of tat principle. " Acceptance,” 
says Sir W. Anson, " concludes the contract; so if acceptance 
takes place when a letter is put ipto the post-office, a telegram 
revoking the acceptance would be inoperative, though it reached 
the offeror before the letter. It is not easy to see how the 
English Courts could now decide otherwise.” No doubt, the 
Legislature is not bound to be logical, but a departure from logical 
consistency frequently results in a departure from justice. As 
Sir W. Anson very pertinently asks in 1 this very reference, what 
is to happen if the letter of acceptance is lost? Is the proposer 
to be for ever bound, though the acceptor is free? If the other 
provisions of the Indian Contract Act had been of the same quality 
as this particular specimen, Sir W. Anson's characterisation of the 
Act as an unhappy experiment in codification would not have 
been altogether undeserved. 

There is yet another limitation upon the theory, that an 
acceptance becomes complete as soon as itis posted, noticed by a 
learned writer in the Harvard Law Review, viz., that the accept- 
ance in order to take effect when mailed should be properly 
addressed, and that if there is danger of delay on account of 
misdirection a merely fortuitously prompt delivery would not 
relate back and change the original character of the act. This 
limitation may be deduced, as the learned writer in the Harvard 
Law Review does, from the principle that no man by his negligence 
should be allowed to throw a risk upon another without his 
consent ; it may also be supported on the ground that the peculiar 

- effect attributed to the act of posting a letter of acceptance being 

e founded on an implied authorisation by the offeror to communi: 
cate in that particular way, that authorisation cannot be implied 
to extend to the case of posting a letter improperly addressed, and 
the basis for treating the contract as complete at an earlier point 
of time being thus gone, the contract can only become perfect 
when the delivery of the letter to the offeror actually takes place, 
no matter whether it is delayed or note by reason of the 
misdirection. 

On the whole, therefore, it seems to me that the rule thal 
u whére the circumstances are such that, according to the ordinary 

(ages of mankind, the post might be used as a means of com- 
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A SKETCH OF THE PRINCIPLE OF MOHAMMEDAN 
JURISPRUDENCE. 


The Mohammedan Jurisprudence is part of a more compre- 
Preliminary Ubeeb vut hensive science which is known as the “ Prin- 
tions. ciples of Figh " [Usúlu-l-Figh (1)] and which 
in the grideness of its range closely approackes Ulpian's old defini- , 
tion of Law as “the knowledge of things human and divine, the 
science of the just and unjust.” Law, as is well-known, has never 
been separated in the Mohammedan system from the domain of 
religion, and in theory at all events no line of demarcation can be 
drawn between civil law and canon law. Both are of the same 
divine origin. The notions of legal rights and legal wrongs are 
generally speaking dominated by considerations of spiritual merit 
or demerit. A Muslim in making a gift of his property by will or 
wagf is moved by the expectation of a spiritual reward as he is 
when fasting during the month of Ramadhan. By wilfully omitting 
to say his daily.prayers he becomes liable to the penalties of Law 
just like a man who has committed an offence against his 
neighbour’s property: Only the nature and the measure of 
punishment” tiffer. The Qádhi is not only a judge but an ecclesia- 
stical authority. The same canons of interpretation and analogi- 
cal deduction apply to a text relating to ablutions and to a text re- 
lating to testamentary dispositions of property. The unity of the 
system itself being so rigid, it is only natural that in the original 
Authorities dealing with the ‘Principles,’ discourses on the canon 
4nd the civil laws should be intermixed. Analogies from the 
realms of theology are at every step, we find, brought into  requisi- 
tion in order to enlighten a question of law and vice versa. The 
‘connection between the two is indeed so intimate that it has been 
hitherto deemed necessary that in order to master the principles 
of Jurisprudence one must possess a considerable acquaintance 
with the doctrines of Mohammedan theology. * A process, there- 
fore, by which the Mohammddan Jurisprudence is to be treated 
more or less as a separate seience, as required, may be considered 
artificial ; but it is no doubt amply called for by circumstances of 
necessity. 
> (I) Usúl lit. means ‘roots, and Figh ‘understanding’ or ‘knowledge.’ 
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e It will not however be possible in the course of this discussion 


to abstain altogether from references to the 
vin come respects ade: Principles of theology, , but matters that are 


of the Arabic writers solely or mainly connected with that subject, 


considered necessary. 
and but indirectly and remotely bear upon 


Jurisprudence, will be excluded ffrom our view, and, where that is. 


not feasible, be at least kept in the background. For the same 
reason it will be also nece&ary while discussing a theory of Juris- 
prudence to draw the illustrations and arguments as far as practica- 
ble from the department of law alone. Further, the Arabic writers 
in dealing with the principles of interpretation of the texts devote, 
as it seems, an undue'space to the consideration of the meaning 
of certain Arabic part&cles, such as i74, an, min. Such discussion 
falls more appropriately within the purview of the grammarian, 
and will hardly be of use to those who are not presumed to know 
that language. It will, therefore, be avoided except in the case of 
such words that have acquired a technical significance and effect. 


In another respect of greater importance it is proposed to make a- 


deviation from the usual mode of treatment adopted by the Arabic 
text-writers. They divide the Science of Law into two parts, 
Usual or Principles (Z/Z' roots) and Furá' or Conclusions (lit. 
branches). The writers on the “Principles” devote their atten- 
tion mainly to the discussion of questions relating to the concep- 
tion of right and wrong, the nature and scope of a command, the 
sources of law, and the canons of interpretation ; but they rele- 
gate to the background or leave out as more properly falling with- 
in the province of those concerned with the secofftl division of 
the subject, the consideration of juridical ideas governing family 
relations, status, ownership, devolution and transfer of property 
and the like, This peculiarity may also be due to the standpoint 
from which they approach the subjéct, but as the utility of a dis- 
course such as this would be otherwise seriously impaired it i$ 
proposed to deal,with these questions as well, with special re- 


ference to the topics that come within the purview-of the British . 


Indian Courts. . 

In the first part of this paper a brief sketch will be given si 
Contenta of the Intro- the customary law and usages in vogue 
duction, , among the Arabs at the time of the promul- 
gation of Islam. The importance of its bearing on the study of 
Mohammedan Jurisprudence should be obvious, though strange 
to say the supject has either been ignored or has received but 

scanty and random notice at the hands of the writers‘on Moham: 
medan Law. The information on this point, such a$ is available, 
has been Collected from various historical works, commentaries. on 


e 
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the Qur'án and the Hadith, biographies and other books, and will 
it is hoped, throw light on many points hitherto regarded as the 
dark corners of Mohammedan Law. Alterations and modifications 
have been made in the customary law by Islam ; but the ground- 
work remains the same, and even most of the legal expressions of 
the pre-Islamic Arabs have been*embodied, as will be seen, in the 
Mohammedan Jurisprudence. t would be wrong to suppose that 
Islam professed to repeal the entire customary law -of Arabia, and 
.to supplant it with something altogether new, for such is not the 
fact. It is stated in Saba’iku-dh-Dhahab, (1) "The Arabs had 
_their own laws: which they followed, and Islam maintained some 
of them and repealed others . . . . . Their custom forbade 
marriage with the mother and the daughter : this was maintained. 
They used to disapprove of a man marrying the widow of his 
father, (and Islam forbade this altogether). The practice of cutting 
the right hand of the thief prevailed among them, and Islam 
upheld this."  Hidáyah in establishing the validity of a partner- 
-ship says, “Partnership is lawful because the Prophet found people 
practising it and confirmed them therein." (2) In commenting on 
this passage Fathu-l-Qadír says, "There is, a much stronger 
.argument in favour of legality of partnership than certain tradi- 
tions (of the nature of Ahád) quoted from Abi Dá'ád and Ibn 
Májah, namely, continuous practice among men from the time of 
the Prophet.” (3) In Tafsfr-i-Ahmadi (4), it is laid down, "We hold 
‘lawfulness’ to be the fundamental principle and ‘unlawfulness’ to 
be equivalent to abrogating ; because in the interval of time 
between Jésus Christ and the Prophet, ‘lawfulness’ was the original 
attribute of human actions, and when the Prophet came he 
declared some acts to be unlawful and maintained others in their 
previous condition.” The description of the customs of the Arabs 
will be followed by a succinct review of such of the principles of 
° Mohammedan Law as were established during the life-time of the 
* Prophet—called the ‘legislative’ period of Islam—by the Qur'án 
and by his precepts (Hadith). These form the main foundation 
and primary sources of the Mohammedan J urisprudence, and 
upon them the superstructures of the four Sunni schools have 

been constructed. 
The second period extends from the date of the Prophet's 
death to the foundation of different schools of* Jurisprudence, and 
- would cover, roughly speaking, the time of the Companions of 
the Prophet (Sahábah) antl their successors (Tábi-ún). In the 

* (1) Lithographic edition, Baghdad. page 102. 
(2) Delhi edition, Vol. II., page 599. 


(8) Cawnpore edition, Vol IL, page 880. 
(4) Bombay edition, page 18. . 
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history of Mohammedan Law it was an age of collection and 
interpretation and partly supplementing the Qur'ánic and tradi- 
tionic laws by means of za‘ (consensus of opinion). 

The third period is that of the Science of Jurisprudence 
properly so called, commencing from the establishment of the 
four Sunni schools until the completion of their work. A short 
historical account of the last two periods will be given in order 
to trace the chief elements*¥in the growth and development of 
‘Mohammedan Jurisprudence. This will enable the reader to 
keep in view the principal ideas in the Mohammedan Science 
of Law, and make it easier for him to follow the processes of 
theorigation elaborated by the leading Jurisconsults. 

. ^." The constitution of Arab society, when the laws of Islara came 


- ` -Customs and usages of into force, was that ofa people which had not 


Gonattadon of Am5 Yeh Generally speaking, completely lost its 


society. . ` nomad habits and characteristics. The Arabs 
were divided into tribes and sub-tribes, and these latter again into 
families. They were often at hostilities with each other, and on 
such occasions there was no recognised usage or general public 
‘opinion restraining. the actions of the members of one tribe 
towards those of the other. But for some time a number of 
tribes had united together by compact for the purposes -of offence 
and defence, and this had the effect of ensuring peace for a 
sufficient length of time to allow for the growth of.law. Such 
was specially the case in large cities like Mecca and Medina. 
Mecca, which was the place of pilgrimage, contained a large and 
powerful population composed of several tribes bound together 
by ties of kinship and interest. These two cities and some 
» seaport towns were centres of busy trade, and the merchandise 
of at least some parts of Asia passed through them to - Europe. 
We also find that marts used to be held at different places almost 
the entire year round. Besides the town populations there were" 
the Arabs of the desert known as the Bedouins. They led a* 
roving life, removing their tents as time and opportunity offered ' 
from place to place. Each of these tribes had no doubt its own 
peculiar usages. Our account is mostly concerned with customs 
that prevailed among the inhabitants of the principal cities, but 
the general characteristics of the customary law of the populations 
of the towns and of the desert did net differ in essentials. Only 
the one tended to a more settled form than the other. The bulk 
of the Arab population were idolators,: but there were some 
among them who had adopted Christianity, and some were 
Magians in.religion. A large and influential community of Jews 
had for a long time settled in Medina „with their own laws and 
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usages, and also in southern Arabia. How far they influenced 

the customary law of the Arabs must to a great extent be a mere 

matter of conjecture, but that on some points it bears features 
of resemblance to the Rabbanical code will be apparent. 

The Arabs of Arabia at the time of the Prophet had no 

The Ohief and pi, Certain cénstitution and nothing like settled 

functions. ` form ofe Government, whatever might have 

been the condition of things previoufly. Each tribe elected its 

own chief. He was generally a man who, by his nobility of birth, 


- age and reputation for wisdom, had won the confidence and respect 


of his fellow-tribesmen. His most important function was to 
represent his tribe in its relatioris with the other tribes. Some- 


. times he was assisted in the discharge ef his duties by a Council 


of Elders. Within the limits of his tribe his orders and decisions 
were enforced not by any fixed machinery at his disposal, for 
properly speaking there was no constituted State, but by the 
force of tribal opinion. Some times it happened that the culprit 
belonged to a powerful family, and his kinsmen would refuse to 
surrender him to the chief of the tribe for punishment.. That 
family would then break away and join another tribe and become 
their 4A4/4f (sworn allies). Ifthe culprit alone escaped and took 
refuge with: a rival tribe he would be called DaZA1 (Ht. one that 
has entered). 

In Mecca, however, things were tending towards the forma- 
Division of public o. tion of a government. The iribes that com- 

nee at Meads: posed the non-migratory population of that 
city had*fn their custody the Ka'bah, which was a place not only 
of public worship but of many social and political ceremonials. 
The public offices were divided among the twelve principal tribes 
or families. Of these the office of deciding disputes was delegated 
to one tribe and used to be exercised by its chief. The duty 
incidental to another important office was, for the chief who held 
it, to pay from his own pocket fines and compensations for wrongs 
committed by any of his tribesmen towards a member of another 
tribe. Abú Bakr, who afterwards became the asf ‘Caliph in 
Islam, held this office for some time.(1) 

If a member of one tribe killed a member of another tribe, 
- What happaned in the 2° distinction being made whether it was 
case of an offence oom- wilful or otherwise, the*heirs or chief of the 
mitted by a member of 
one tribe amem- tribe’ of the deceased were entitled to 
ber of anon eee: demand that the offender might be given up 
_ to tHem to suffer death. But the matter might be compounded 
by payment of a fine or compensation amounting to a hundred 

(1) Tarikhu-I-Khnlaff’, Delhi edition, p. 21, - 
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camels. If the two tribes happened to be at amity with each 
other, and the person accused denied the charge, then on a number 
of men belonging to his tribe pledging their oaths to his innocence 
the matter would be dropped. A case is reported in 4/ Bukhari (1) 
which is important as illustrating the custom 
of the Arabs ih this connection. A man of 
the family of Bani Hashim was hired by a man called Khadish 
belonging to another branch f the tribe of Quraish to go with 
him to Syria in charge of his camels. On the way, because the 
hired man had given away a tether rope to a passer-by without 
his master's knowledge, the latter in rage threw a stick at him 
which, happening to strike the man in a vital part, proved the 
cause of his death. Butdefore he died a man of Yaman happen- 
ing to pass that way, he requested him when he would go to 
Mecca to tell Abú Tálib, the chief of his family, how he had been 
kiled by his employer for the sake of a tether rope. When the 
employer afterwards returned to Mecca, Abu Talib enquired 
of him what had happened to his man, and he said that he had 
sickened on the way and died. Subsequently, however, the man 
of Yaman, whp had been charged with the message by the deceas- 
ed, came to Mecca and communicated the same to Abü Tálib. 
The man who had engaged the deceased was then making the 
circumambulation of the Ka'bah. A member of the family of 
Bant Hashim went up to him and struck him saying, “ You have 
killed one of our men ?»; but Khadish denied the charge. Abü 
Talib next went up to the man and said, '* Choose at our hands 
one of three things: If you wish, give a hundred camêfħs for the 
murder of our kinsman, or if you wish, get fifty of your tribesmen 
to swear that you have not kiled him. If you refuse either of 
these we will kill you in his place." But according to ‘Zubair ibn 
Bakkar, both the parties referred the case to Walid Ibnu-l-Mughi- 
rah, who decided that fifty men of Bani Amir—the family of the 
man charged—should swear before the Ka’bah that Khadish had 
not killed the man. Khadish spoke to his kinsmen, and they said 
that they would swear that he had not killed him. Then a 
woman of Baná Háshim, who was married to a man of Banü 
Amir and had borne him a son came to Abu Talib, and requésted 
him to accept her son.as one of the fifty and forego his oath. 
Abu Talib acceded*to her request. Next a man of the family of 
the accused person came to Abu Talib and said, “You want fifty 
men to swear in lieu of payment of a hundred caniels, so it comes 


, A recorded case. 


to two camels for every man’s oath. Take from me twp camels 3 


and do not insist on my taking the oath at the place where oaths 
(1) Delhi edition, Vol. 1, p. 642. 
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dre taken.’ Abt Tálib accepted the two camels, and forty-eight 
men came and took the oath. 
An oath wa$ peld in great reverence, not merely as an induce- 


ouis ment to speak the truth, but it was regarded 
: in the nature of an ordeal finally settling 


the dispute. Much solemnity*twas attached to the ceremony of 
administering it, and a place called Hatim (/z/. one that destroys, 
referring to the belief that a man tating a false oath would be 
destroyed by the deities) was set apart just outside the Ka'bah for 
this purpose. The exact form ofthe oath is not known, but it 
appears that the pre-Islamic Arabs used to swear by Hubal, their 
chief Deity, or by their ancestors, arfd at the end of the ceremony 
would throw down a whip or sandals or à bow as a token that 
they had taken a binding oath (1). 

The procedure that used to be adopted when a dispute or 


claim had to be decided was to call upon the 
Procedure. . ae i : 
plaintiff to adduce proof in support of his 


claim. If he had no witnesses, the defendant, in case he denied 
the charge, would be given the oath, and if he took it he would 
be absolved thereby from all liabilities. Sometimes the parties 
would go to a diviner, and abide by his decision. If a suspected 
person was a slave, torture was sometimes resorted to in order to 
extort a confession (2). 
The principle of punishment for all crimes against the person 
Principle of punishment was retaliation commutable to a payment of 
by zetaliatiot blood-money or compensation for the injury. 
Tf the injury resulted in death the loss caused was regarded as a 
loss to the tribe or family of the deceased, and it was their right 
to demand satisfaction from the tribe or the family of the offender, 
This would often assume the form of Vendetta. We also find 
that the doctrine of retaliation underwent modifications according 
to the relative positions of the families of the parties. If a 
member of an inferior tribe killed a member of a nobler tribe, the 
latter would exact the blood of two men in lieu of one, of a male 
in lieu of a female, of a freéman in the place of a slave (3). 
Of the other forms of punishment that prevailed among the 
bise fedt o pani Arabs, it appears that they used to cut off 
ment. the right hand of the thief. Among the 
jews of Medina an adultefer used to be stoned to death if he was 
poor, but latterly they punished the adulterer, rich or poor, by 
blackening his face and flogging him (4). . 
d) Qastaláni, Buldg edition, Vol VI., p. 176 and p. 182. 


(2) Ditto, p. 176. (8) ,Tafsir-i-Ahmadi, p. 57. 
4) Kashfu-l-Ghummah, Vol II., p. 106 
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. The customs regulating the relations ‘of ‘the sexes and the 
status of the children, issue of such relations, 
Nbre seinen the were at the time of the, esrablishment of 
do. status of ohil- Islam uncertain and in a state of transition. 
Side by side with a regular form of marriage 
b fixed the relative rigħts and pbligations of the parties and 
determined the status of the children, there flourished types of 
sexual connection under the game of marriage which are instruc- 
tive as relics of the different stages through which the Arabian 
society must have passed. It is narrated that there were ‘four kinds 
of marriage’ in vogue at the time when the Islamic laws 
came into force. “ (1) The form of marriage which has been sanc- 
tioned as such by Islam qi». ; a man asks another for the hand of 
` his ward or daughter, and then marries her by giving her a dower. 
(2) A custom according to which a man would say to his wife, 
‘Send for so and so (naming a famous man) and have intercourse 
with him. The husband would then keep away and not touch 
her until she had conceived by the man indicated ; but after her 
pregnancy became apparent he would return to her. This 
originated from a desire to secure noble seed. (3) A number of 
men less than ten used to go to a woman, and have sexual connec- 
tion with her. If she conceived and was delivered of a child she 
would send for them, and they would be all bound to come. When 
they came and assembled the woman would address thein saying, 
+ You know what has happened. I have now ‘brought forth a 
child. O so and so! (naming whomsover of them she chose) this 
is your son.’ "Thechild would then be ascribed to him». and he 
was not allowed to disclaim its paternity. (4) A large number of 
men used to visit a woman who would not refuse anyone. These 
women were prostitutes, and used to fix at the doors of their tents 
a flag as a sign of their calling. If a woman of this class conceived 
or brought forth a child the men that frequented her house would 
be assembled, and physiognomists used to decide to whom the 
child belonged (1)." Of the above, the first form of marriage must 
have been'of the latest growth, and apparently it is a mere con- 

tradiction in terms to call the rest as examples of different forms of 
marriage. » 
* dui: RAHM.. - 

- Tobe continued, ES 

- (1) Kashfu-l-Ghummah, Vol. JI., p. 56, 
e . 
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CASES AND COMMENTS. `> - 
Trustee-Fraud of Cg-irustee. 


In the case of Speight v. Gaunt, [9 App. Cas. 1] the House. of Shepherd 
of Lords laid down that a trustee cagnot delegate his trust, but 


he may, in the administration of the trust funds, employ agents, Harris. 
bankers, brokers and others in cases'of moral necessity or in the [1905] 2 Ch. 
usual course of business and in, the absence of negligence or 310 


default, he will not be held liable for loss. This principle has been 
applied by Farwell J. to a case where a co-trustee was employed 
and paid as broker under a clause in the Will creating the trust. 
This is obviously just, because as Lord Blackburn said, it would 
be both unreasonable and inexpedient to make a trustee respon- 
sible for not being more prudent-than ordinary men of business . . t 
are. : i 
Counter-claims. . 


Kinnaird 


' Does a defendant who makes a counter-claim stand in thé j 
same position as a plaintiff in an action in any or all respects? Field. 
The question has led to many learned discussions. The Court of [1905] 2 Ch. - 
Appeal holds that for one purpose, namely, with a view to claim as 361. 
of right a trial by jury of the issues of fact raised in the counter- 
claim under Rule 2, Order 36 of the Rules of the Supreme Court, 
'1883, the defendant does not stand in the same position as the 
plaintiff. The suit was brought to enforce an agreement foa ‘ ! > CU 
compromise ; tbe defendant counter-claimed for relief in respect 
of various matters including libel and applied, as if he ,was the 
plaintiff in an action for libel, to transfer the action and counter- 
claim to the King's Bench Division for a trial by jury ; this appli- 
cation was refused. As illustrations of cases in which a defen- 
dani who makes a counter-claim, - has been treated as plaintiff, 
refegence may be made to two recent cases decided by the 
Calcutta High Court; 1 C. L. J. 364 s. c. I. L. R. 32 Calc. 654 yA 
-and 10 C. W.N. 199. ; . 


B m 
' a 

ELON . 

A 


. Damage-—Subsidence—Risk of future subsidence. Tana icliffe vr 


If surface property. is damaged by subsidence owing, for v. 
instance, to past mining since discontinued, is the*surface owner : West L. C. 
entitled to damages for the cost of repairs and for the actual struc- Co. 


tural depreciation or is he entitled to damages to be assessed once [1905] 2 Ch 
for.all including existing as well as future damage ? Swinfen Eady J. : 390. 


Bishop of 
Crediton 
v. 
Bishop of 
Exeter. 


(19051 2 Ch. 


455- 


m 


In.re 
Mathews 


[1905] 2 Ch. 


460. 


Mercer 
v 
* Denne. 


- [1905] 2 Ch. 


538. 
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holds that the damage to be recovered must be limited to the 
existing actual damage and cannot include the present deprecia- 
tion caused by the risk of future injury: ‘This is in accordance 
with the decision of the House of Lords in Darley v. Mitchell 
[1x App. Cas. 127], that in the case of a second or further sub- 
sidence for colliery working, the cause of action does not arise 
until the further subsidence aetually occurs. 


Deed—Material albert 


The question whether an alteration in a deed by the obligee 
after execution invalidates it, depends upon whether the al- 
teration'is material; L. R. 3 Q. B. 573. The question, whether 
the alteration was ematerial must depend upon the facts of each 
case. Where therefore a deed, which required to be executed 
by several persons, was executed by some on the 21st October 
1899 and was dated 1899, (the day and month being left blank) 
and was executed by anotheron 4th January 1900 and was then 
dated, (the year being altered from 1899 to 1900) it was held 
that as the alteration was immaterial, it did not affect the validity 
of the deed. See also 30 R. R. 649. 


Compromise with one of several plaintiffs. 


This case lays down an intelligible rule of- practice, namely, 
that one of several co-plaintiffs has no absolute right to withdraw 
from an action and have his name struck out. In case of a differ- 
ence between co-plaintiffs, where one of them without the assent 
ofthe others enters into a compromise with the' defendant, he 
cannot claim to have his name struck out, but the proper course 
to follow is to remove him from the category of plaintiff and add 
him as a defendant. 


Accretton— Custom—Public document. or 


This case lays down the important doctrine that where land 
of a riparian owner is subject to an immemorial custom (in this 
case the custom for fishermen to-spread their nets to dry), if land 
is added by gradual and imperceptible accretion, the accreted land 
will become subject to the custom. This principle is based on the 
theory that where imperceptible accretion has occurred, the accre- 
ted land must Be treated as having always been as part and parcel 
of the original land. It may be a question of some nicety; 
whether accreted land stands in the same footing as parent land 
for all purposes, but that the two stands in the same footing in 
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some respects, at any rate, is clear from the decision of the Judi* 
cial Committee in L. R. 2 I. A. 28, which shows that for purposes 
of a claim on the grdund of reformation in siu, there is no distinc- 
tion between the parent land and an imperceptible accretion 
thereto. . 

Inthe same case, questions were raised as to the admissi- 
bility of certain ancient documénts in disproof of the custom set 
up and the Court of Appeal applied tfe principle laid down by 
Lord Blackburn in Sturla v. Freccia [5 App. Cas. 643], that a 
public document is a document made for the purpose of the 
public making use of it and being able to refer to it ; itis meant to 
be, where a document is prepared in discharge of a judicial or 
guasi judicial duty to enquire, but the very object of it must be, 
that it should be made for the purpose of being kept public, so 
that the persons concerned in it may have access to it afterwards. 


Morigage—Discharge of Yncumbrance. 


It is settled law that a mortgagor who pays off an incum- 
brance created by himself on real estate cannot set it up against 
a subsequent incumbrancer. As Lord Cranworth, L. C. observed 
in Otter v. Vaur [2 K. & J. 650, 6 DeG. M. & G. 638] when the 
mortgagor pays it off, he does so for the benefit of the inheritance ; 
and all persons who are entitled to any portion of the inheritance 
under him, are also entitled to the benefit of his having liquidated 
a demand prior to their title. The Court of Appeal holds that 
this doctrine js applicable, not only to a creditor claiming by 
title subsequent to that of the person whose charge is paid off, 
but also to one who ranks part pasu with the incumbrancer paid 
off. See also 5 Hare 475 ; 71 R. R. 184. 


Mortgage suit—Party. 

. Is a prior mortgagee a necessary party to a suit for sale or 
fóreclosure by a puisne-mortgagee ? The answer depends upon 
the frame and scope of the suit. If the puisne mortgagee seeks 
merely to bar the equity of redemption, the prior mortgagee is 
not a necessary party because he has no right to redeem, but if 
the junior mortgagee secks to redeem the senior mortgagee and 
also to foreclose the equity of redemption, the senior mortgagee 
is a necessary party. The question is learnedly discussed by 
Sanborn J. in the case marginally noted and this view is support- 
ed by the decisions of the Supreme Court of the United States 
reported in 123 U. S. 747, 112 U.S. 8 and 94 U. S. 724. The 
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Tasker. 
[1905] 2 Ch. 
587. 


Boatmen’s 
Bank 
v. 
Fritzlen. 
68 C. C. A. 
288. 


Brickwood 
v. 
Young. 
2 C. L. R. 


387. 
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"same view is taken in ï C: L. J. 337 (350). “This is also illustrated 


by the decision of the Judicial Committee in L. R. 29 I. A. 118, 
the effect of which has sometimes been apparently overlooked ; 
see 2 C. L. J. 574. The facts upon which the decision of the Judicial 
Committee was based are fully set out in the judgment of the 
High Court reported in I. L. R. 20 All. 110. 


——33———— 
Fant owners—Compeusation. 


A and B were joint owners of land; A alone was in posses- 


-sion with the consent.of B and made permanent improvements 


upon it, A transferred his rights to X. The land was then 
acquired by Government for public purposes. The question arose 
whether X was exclusively entitled to the portion of the compen- 
sation money which represented the improvements. The High 
Court of the Commonwealth of Australia has held that he was so 
entitled. In the first place, there can be no doubt that although 
A could not compel B to contribute towards the improvements, 
so long as the property was enjoyed in common, in the event of 
a partition, A would be entitled to credit for the improvement 
effected on the property of which B would get the benefit by the 
partition ; see 15 Q. B. D. 60 (67), [1893] 2'Ch. 461. In other 
words, the equity in question is not one which can: be asserted- 
actively except in a suit for partition and administration in which 
all the parties are equally regarded as actors and may, therefore, 
be appropriately called a defensive equity. Did it then make 
any difference that the joint owner who had effected the improve- 
ment had transferred his rights to X? Griffith C. J. holds that 
X stands precisely in the same position as A. The principle is 
that the making of permanent improvements by one joint ownér 
in sole occupation gives rise to an equity attaching to the land, 
analogous to an equitable charge created by the owners for the 
time being, but enforceable only in the event of partition ora 
distribution of the value of the land amongst the owners. This 
is obvfously just, because the purchase money which X paid: for. 
the land, prima facie included the enhanced value; see 68 L. J. 
Ch. 528. 


SHORT NOTES. 


SHORT NOTES. 


Civil Procedure Code, section 108—Jurisdiction to enquire into subsequent 
fraud —Setting aside dhores partially. ` 
Bule obtained by the Plaintiff. 

A obtained an em, parte decree against X. Y. and Z, X also acting as the 
guardian of Y who was an infant. ` x subsequently died. An application was 
then made by Z to set aside the ez-parte decree. This application was dismissed 
as barred by limitation. An application was then made on behalf of Y to set 
aside the ez-parte decree under section 108, Civil Procedure Code. It was found 
on the evidence that no summons had been served in the suit but the record 
showed that X had appeared subsequently to the making of the ez-parte decree 
and put in an application assenting to the decree on behalf of herself and Y. 
The Court found that this application was a forgery and that somebody had 
peraonated X, The ew-parte decree was therefore set aside, A moved the High 
Court on the ground that the Court had no jurisdiction in & proceeding under 
section 108, Civil Procedure Code to investigate whether the subsequent assent 
as appeared on the record was genuine or not, 

Held (Rampini and Mookerjee JJ.)—(1) That when an sæ-parte decree is 
found to have been obtained without service of summons and the record shows 
that it has been subsequently assented to but the genuineness of such assent 
is disputed by the defendant, the Court has jurisdiction to investigate whether 
in fact there was any assent in order to enable it to decide whether an ordet 
ought to be made under section 108, Civil Procedure Code, for setting aside thé 
decree. (2) When an application by Zio set aside an ex-parte decree obtained 
against X, Y and Z, has been dismissed as barred by limitation, if a subsequent 
application under section 108 C. P. C. by Y is granted, the decree cannot bà 
treated as set aside for the benefit of Z. i 

"I. D. R. $6 Calo. 155 distinguished. 

Babus Juanendra Nath Bose and Biraj Mohan Majumdar for petitioner. 

Babu Ram Yhander Mazumdar for opposite party. 


Rule made absolute in part. 
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Civil Procedure Code, section 562— Order setting aside an order rejecting plaint— 
Appeal i 
Appeal by the Defendants. 

The plaintiff brought a suit for removal of an obstruction on a path way 
alleging, first that he was proprietor of the land and entitled to recover posses- 
sion, and secondly, in the alternative, that if the land was found to be the pro- 
perty of the defendant, plaintiff had a right of way over it. The Court of first 
instance held that the plaint was badeas the plaintiff could not join two incon- 
sistent claim, and gave him the option of abandoning one of them. The 
plaintiff did not elect and the plaint was rejected. The plaintiff appealed to 
the District Judge who held that the suit had been rightly framed and directed 
the first Court to proceed with it. The defendant appealed to the High; Oourt, 
treating the order of the District Jufige as one made under section 562 O, P. C. 

Held (Rampini and Mookerjee J.J.)—No appeal lies to the High Court 
against the order of the District Judge setting aside the order of the first Court 
rejecting the plaint. The order mace in appeal is neither a decres nor an order 
of remand within the meaning of section 562, oO. P. C. 
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Durga Moni Dasi. 
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and others 
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Upendra Krishna 

Mitra , 
and others, 
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of 1905. 
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December 18. 
Raja. Towa Ta Lal Singh 


Patru Sahoo and 
others. 
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Mr. A. K. Ghose and Babu Manmatha Nath Mookerjee for appellant. 
Dr. Rash Bohary Ghose, Babus Soroshi Charan Mitra, Mohendro mar 
Nitra and Sarat Chandra Mitra for respondent, t T 
Appeal dismissed, | 


(Chota Nagpore landlord "and tenatt Procedure Act)— Order in emecwtion— 
Second appeal. : : 


Held (Maclean O. J. and Geldt J.) No second ‘appeal lies from an order 
passed in execution under Act I. of 1879 (B. O). Act V of 1908 (B C) 
gives a right of second appeal against decrees only and not against orders. 

Babu Jogesh Chunder Dey for Appellant 

Babe Nalini Ranjan Chatterji tor Respondent, ` 
` E Appeal dismissed. 


` 1 


Contract Act Seo. 23— Dower— Interest, 


Held, (Pratt and Geidt JJ )-—When the amount of dower was fixed at a 
Sum very much larger than the value of the entire estate belonging to the 
husband, interest on dower mcney should not be allowed. It would be straining 
the language of Bec 78 of the Indian Contract Act to hold that there was ary 
loss or damage which naturally arose in the usual course of things from the 
breach, or which the parties knew when they made the contract was likely » 
i from the breach of it, 

^ Rash Behari Ghose, and Moulvis Syed Shamsul Huda, Mahammad 
Ps Khan and Nuruddin Ahmed for Appellant. ` 
Moulvis Mahammad Yusuf, Makanmad Taher, Mahammad BUE and 


Sowghat Ali for Respondent, 
Decree modified. 


Bengal Tenanoy Aot Seo. 153—-appeal, 

A brought a suit against B for rent, M was the admitted owner. A alleged 
that X was a tenure holder under M and that he held under X. B alleged that 
Y was the tenure-holder under M and that Le himself held under Y. 

Held, (Rampini and Mookerjee JJ.)—That the question whether X or Y 
was the tenure holder under M was not a question relating to-some interest"in 
land as between parties having conflicting claims thereto, às neither X nor*Y 
was & party to the suit. Consequently no appeal would lie against & decree of 
the Mutfsiff empowered to exercise final jurisdictiom under Bec, 158 of the: e Bengal 
Tenancy Act, 

8 C. W. N. 434 distinguished. . 

Moulci Syed Shamsul Huda for Petitioner, 

Babu Sarat Chandra Roy Chowdhury for Opposite party. 


i e Rule made abeolsae. 
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A HISTORICAL SKETCH OF THE GROWTH OF 
MOHAMMEDAN JURISPRUDENCE. 


( Continued. ) 


It admits of no doubt that the Arabs used to contract what 
Temporary or Mut’ah . has been called a temporary marriage under 
marriage. the name of Mut’ah. It is stated in Fathu- 
1-Qadir (1): ‘When a man came to a village and he had no 
acquaintance there (to take care of his house) he would marry 4 
woman for as long as he thought he would stay, so that she would 

_ be his partner in bed and take care of his house.” 

In the regular form of marriage the fixing of Mahr or dower 
for the benefit of the wife was in vogue 
among the pre-Islamic Arabs. It formed a 

part of the marriage contract, but in some cases the guardian of 
the girl used to take the dower himself (2). Whether such an 
appropriation was a mere violation of the ordinary usage or 
whether it showed that dower was originally the price paid for 
the bride to her parents and that the payment to her was but a 
‘later development, can only be a matter of conjecture. At all 
jevents, at the time of the Prophet, dower was regarded as a 
i constituting element of the marriage contract, and the right of 
the wife. Its payment was enforced by the voice of public 
opinion or the power of the woman’s relatives, in the event either 
ef a divorce or the death of the husband, unless it had been paid 
at the time of the marriage. A device used at times to be 
resorted to under the name of shighdr marriage (3) in order to 
deprive the wife of her dower, A man would give his daughter 
or sister in marriage to another on condition that he would give 
his daughter or sister in marriage to him. In such a form of 
marriage neither of the wives would get a dower. Unchastity on 
the part of the wife made her, liable to the forfeiture of her dower. 
Frequenfly a false charge used to be brought against the wife by 
the husband, so that he might get rid of her without paying the 
dower (4). | Dit many a time a divorced wife or a widow would 


Dower. 


(1) Vol IT., (2) Tafsir-i-Ahmadi, p. 226. 
(8) Kashfu- ja eee Vol. IL, p- 52. (4) Tafsir-l-Ahmadi, p. 257 
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b& coerced to give up her claim to dower or to restore it if it had 
been already paid. : 
Before Islam a woman was not a free adent in contracting 
onte Ren marriage. It was the right of her father, 
in marriage. brother, cousin or any other male guardian 
to give her in marriage, whether Ine was old or young, widow or 
‘virgin, to whomsoever he chose. Her consent was of no moment. 
There was even a practice frevalent of marrying women by force. 
This often happned on the death of a man leaving widows. His 
son or other heir would immediately cast a sheet of cloth on 
each of the widows (excepting, of course, the natural mother) and 
this was a symbol that he -had annexed them to himself. If a 
widow escaped to her telatives before the sheet was thrown over 
her, the heirs of the deceased would refuse to pay the dower. 
This custom is described as the inheriting a deceased man’s 
widows by his heirs, who used in such cases to divide them 
among themselves like goods (1). 
"There was no restriction on the number of wives an Arab 
E eui dia on hs could take. The only limit was that im- 
number of wives. posed by his means, opportunity and, incli- 
nations. Unrestricted polygamy was sanctioned by usage and 
universally prevalent (2). This was exclusive of the number of 
slave-girls which a man might possess. ` 
The limits of relationship within which marriage was pro- 
hibited were narrow and defined only . by 
Prohibited degrees. iy 
close degrees ‘of consanguinity. e, There. can 
be no doubt that an Arab could not marry his mother, grand- 
mother, sister, daughter or grand-daughter and perhaps he was 
not allowed to marry his aunt, or niece. But those among them 
that followed the Magian religion could marry their own 
daughters and sisters. An Arab was permitted to take as his 
wife his step-mother, cousin, wife’s sisters, and could combine ig 
marriage two sisters and the aunt, and the niece (3). Itis doubt- 
ful whefher he could marry his mother-in-law, daughter-in-law or 
step-daughter. ; Í : 
Unrestrained as an Arab was in the number of his wives, he 
was likewise absolutely free to release him- 
Tala. | self from the marital tie, His power in this 
connection was absolute, and he was not required or expected to 
assign any reason for its exercise, nor Was he under the necessity 
óf observing'any particular procedure. The word commenly in 


(D) Tafsir-i-Ahmadi, p. 250. — * (2) Tafsir-i-Ahmadi, p. 223. 
(3) Kashfu-l-Ghummah, Vol. IL, p. 45. 
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use for this purpose was /z/dg. It depended upon his discretion 
whether he would dissolve the marriage absolutély and thus set 
the woman free to'rharry again or not. He might, if he so choses 
revoke the divorce and resume marital connection. Sometimes 
an Arab would pronounce faldg ten times and take his wife back 
- and again divorce her and then fake her back and so on (1). The 
wife in such a predicament was entirely at the mercy of the: 
husband and would not know .when,she was free. Sometimes 
the husband would renounce his wife by means of what was . 
called a suspensory divorce (2). This procedure did not dissolve 
the marriage; but it only enabled the husband to refuse to live 
with his wife while the latter was not at liberty to marry another. 
Another form of divorce in use among the 
Arabs was 7/4', the husband swearing that he 
would have nothing to do with his wife (3). Accogding to some, 
such an oath had the effect of causing an instant separation, but 
others say that it was regarded as a suspensory divorce. Some- 
times when an Arab wanted to divorce his wife he would say 
that she was like the back of his mother. This would have the 
effect of an irrevocable divorce and was 
known as D&thdr (from Dhahr back) (4). 
-The. wife among the Arabs had no corresponding right to 
release herself from the bond of marriage. But her parents by a 
friendly arrangement with the husband could obtain a separation 
by returning the dower if it had been paid or by agreeing to 
forego it, jf not paid. Such an arrangement was called £4u/' 
(lit. stripping), and by it the marriage tie 
would be absolutely dissolved. 
A woman, if absolutely separated by Zaldg, Dhihdr, lá’ or 
Effect of divorce. Khul’ might re-marry, but she could not do 
e ‘Iddah’. so until some time, called the period of 
*' Jddak’ had elapsed. This precaution was evidently observed in 
the interest of the child that might be in the womb. But an 
Arab before Islam would sometimes divorce his preghant wife, 
and she would under an agreement with him be taken over in 
l marriage by another. On the death of the husband the period 
of ‘ Iddah was one year. 
The status of a child was determined notemerely ae marriage, 
but also, as may be gathered from what has 
preceded, by: other forms of sexual relations. 


I4. 


Dhiher. 


Khul’. 


Legitimacy. 
ers 


(1) Téfstr-i-Ahmadi, p. 139, @), Tafsir-i:Ahmadi, p. 121. 
(8) Tafsir-i-Ahmadf, p. 122. (4) ‘Tafsir-i-Abmadi, p 610. 


. . 
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Regarding the issue of a regular form of marriage, no doubt was 
entertained as to the establishment of the descent of the child 
from the husband of its mother. In the otitér cases, as we have 
seen, it was the right of the mother of the child to affiliate it to 
. any one with whom she had sexual connec- 
CERIS o adoption. tion. Adoption among the Arabs was also 
in vogue as a legitimate mode of,affiliation. Whether any form 
or ceremony was observed at the time of adoption is not known, 
: but it seems that it was generally effected by a contract with the 
parents of the boy. The right to adopt was not based on any 
fiction, and it was not restricted by any condition as to the age of 
the adopted child, or the absence of a natural born son.to the 
adoptive father. The adopted son passed into the family of his 
adoptor and assumed his name; and his rights and ‘disabilities 
were the same as those of a natural born son (I). In proportion 
to his eagerness to have a son, an Arab father regarded the birth 
of a daughter as a calamity, partly at least because of the -degrad- 
ed status of women. Even at the time of the Prophet female 
infanticide was prevalent, and many fathers 


Female infanticide. i i 
emale infanticide used to bury their daughters alive as soon 


as born. 
The property of an Arab generally speaking was of a simple 
m HT description. Camels, cattle, tents, clothes 
ing property. and a few utensils usually composed the 
bulk of his possessions. The use of money had been known to 
him for some time, and slaves were a common and valyable: form 
of property. In towns there were properly-built houses aiid 
shops, and land had value. Proprietorship was individual, and 
the principle of a joint family, with reference to the holding of 
property, was unknown. No distinction was made between 
ancestral and self-acquired, movable and immovable property. ə 
Except the places of worship there was hardly any public pro-. 
perty. With the exception of a slave who himself was the 
propertyeof his master, the Arab customary law recognised the 
right of everyone to hold property. ° Though a woman, as we 
shall see, Was debarred from inheriting, she was under no disabil- 
ity in this respect. Anything that she might receive from her 
husband as dower of by gift from him or her parents and relatives 
was absolutely hers. Sometimes women acquired riches by trade 
and commerce and some of them were owners of land and houses. 
But neither her person nor her possessions were safe unless she 


(1) Tafsir-i-Ahmgdt, pp. 610 and 611. 
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"was under the protection of her parents or some male relatives 
or husband. If, however, her protector proved rapacious or dis- 
honest, she hardlf had any remedy. The position of an infant 
or a non-composmentis was still worse, and the customary law ` 
.of the Arabs provided no DOR to him from the dishonesty 
of his guardian. 

: An Arab owner had an absolute power of disposal over his 


"Bow of Alienation. property. He could by an act ster vivos 


Different forms of Sale. alienate his entire interest by a sale or gift 
-or only a partial or- limited interest by lending, pledging or 
leasing. Under the name of sale he enjoyed a perfect freedom 
of contract. Some of these transactions were purely speculative 
and even of a gambling nature. Thè following list of the 
. different kinds of sale (1) in vogue among the pre-Islamic Arabs 
` will not only serve to explain many of the principles of transfer 
' of property established by the Mohammedan jurisprudence, but 
cannot fail to be of interest as showing that the Arabs at that 
period had begun assigning names to different forms of transac- 
tions and drawing distinctions between them, however supefficial 
; in some cases,—always a commencement of the science of law, 
I. Sale of goods for goods called Mitgdyadhat being an 
"exchange or barter. — 
2. Sale of goods for money, Bat, a form of sale commonly 
n use. 
3. Sale of money for money, Sarf or money-changing. 
4. Sale i inwhich the price was paid in advance, the article to 
be delivered on a future date : this sale is called Salam. 
5. Sale with an option to revoke. 
6..An absolute or irrevocable sale. 
7. Sale of goods, the price to be paid in future. 
8. Murdbahah, a transaction in which the vendor sells the 
- article for the cost price and certain stated profits. 
9. At Taultyah, sale at the cost price. 
: Io. Wawht’, sale at less than cost price. $. 
.ir. Musdwamah, sale by bargaining. 
12. Sale by throwing a stone. Several pieces of cloth, for 
; “instance, being exposed for sale, the buyer throws 4 stone and 
whichever piece it falls upon becomes the property of the buyer, 
neither party having the dption of revoking the sale. 


: ABDUR RAHIM. 
To be continued: " 


RA See Hidayah, Vol, III. pp. 56, 57 ; and Kashfu-l-Ghummah Vol. IL, pp. 6 
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; ES SHORT NOTES. i 
Disney UA Certificate sale, suit to set aside— Civil Procedure Codg,-8ec. 312. 
PNE i . ; 
Girish Ohandra . Appeal by the Defendant. 


ON CMM The plaintiff brought this suit to set aside a sale held in pursuance of a 
ETAT 4 certificate granted under the Public Demagds Recovery Act (I of 1895, B. C.) on 
8. A. No. 1085 of the ground of certain material irregularities in the publication of the sale noti- 
1903. fication and further, that the Birbhum Coutt which executed the certificate had 
c= no authority to do so, inasmuch as Phere was no provision of law by which the 
Burdwan Court could transfer such a certificate to another Court for execution, 
The defendant pleaded, interalia, that the suit was barred under the provisions of 
section 312, Civil Procedure Code. The lower appellate Court held; that the 
sending of the certificate for execution to the Birbhum Court was not authorised 
under section 228, Civil Progedure Code, and this view was upheld by the 
High Court. - ` 
Held (Maclean C.J. and Geidt J.)—When a Court has no power to send a 
certificate for execution to another Court, but nevertheless sends it and the other 
Court executes the same and sells a property, the proceedings are vitiated ab initio 
_and the sale must be set aside. 
(2) Section 812 of the Code of Civil Procedure is no bar to such a suit. 
8 C. W. N. 331, and 630, I. L. R. 20 Calo. 73, and I. L. R., 32 Cale. 1130 


- referred to. 
Ur. Sinha, Babus Nalini Ranjan Chatterjeo and Charu Chunder Ghose for 
Appellant 
Babus Mohendra Nath Roy, Hemendra Nath Sen ard Biraj Mohan Majum- - 
, dar tor Respondent. 
, i Appeal dismissed, 
1906. 
November: 44, Rent, separate oollection—Suit, joint. ` "T 
Girls Chand 
Mocks: Appeal by the Defendants. 


ont N Ghose. A, B and O, the owners of a taluk jointly let out the property in permanent 
tenure to X who created a permanent under-tenure in favour of Y. A, B and C 
B. A. No, No, 2871 of used to receive rent from X separately, each according to his share, They jointly 
1007. sued X for arrears of rent due and obtained a decree. Y then broughta suit to 
set aside this decree on the ground that it was fraudulent and collusive, obtain- A 
ed with a view to destroy his under-tenure by means of a sale under a joint 
decree having the effect;of a rent decree. The Courts below decreed the suit. 
Hela (Rampini and Mookerjee JJ.)}—That the suit must be dismissed. It is 
open to landlords who have collected their shares of the rent separately to bring 
a joint suit for arrears of rent due unless they have given their consent in writing 
under section 88 of the Bengal Tenancy Act so as to effect a sub-division of the 
tenancy, 2 i b 
Babus Lalmohan Doss and Sarat Chandra “Dutt for Appellant. 
Babu Hiralal Sanyal m Babu Narendra Kumar Basu for Respondents. 


be Appeal sons 
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7 Sorvicodenura—Hjectmeni—Notico— I ansfer of Property Aot, Seo. 111 el. (9). 
Appeal by tho Defendant 


The defendant Held a service tenure under the plaintiff. He renounced the 


, title of his landlord, aid executed a kabuliat in respect of the whole of the land 
comprised in the service tenure in favour of a third party, and ey this sult 
' was brought for ejectment, e. 

Held (Ghose and Pargiter JJ. )— hat thé case falls within the Transfer of 
Property Act and not under the Bengal Tenancy Act. Under clause (g) of Bec. 111 
of the Transfer of “Property Act, the landjord, before he can be entitled to 
eject the tenant, must do some act or other showing his intention to determine the 
the lease held by the tenant and this intention must be shown at sometime 
or other nhtecedent to the institution of the suit. A notice to quit is not necessary 
as the defendant forfeited his tenancy by denial of the plaintiffs title as 
landlord. . 

2 C. L. J. 403 and I. L. R. 17 AW. 45 referred to, 
Babu Baikuntha Nath Das tor Appellant. 
No one for Respondent, 
Case remanded, 


— 


Interest — Unconscionable bargain. ; 


Appeal by the Plaintiff. 

The plaintiff sued to enforce a mortgage security which provided for 
compound interest at 4 per cent. per annum, The District: Judge, in modifica- 
tion of the decree of the Munsiff, held that the rate of interest was so high as 
to make the bargain a hard and unconscionable one. 

Held (Rampini and Mookerjee JJ.)—(1) The mere fact that the rate of 

` interest is very high does not make the transaction hard and unconsciopable. 

I. L. R. 99 Cale. 823, I. L. R. 31 Calc. 933 and 7 C. W. N, 876 followed. 

(2) That the interest at the stipulated rate should run up to the date fixed 
in the decsse for repayment. 

T. L. R. 25 Calo. 246 followed. è 

Babu Dwarka Nath Chakrararti for Appellant. 

Babu Aukhoy Kumar Banerjee for Respondent. 

i z Appeal allowed, 


Landlord and tenant, denial of relationship in provious rent swit—Title—Res- 

judicata—Seos, 26, 44, Bengal Tenancy Act. ý 

Appeal by the Defendant. . 

The plaintiff previously instituted & suit against the defendant for rent, In 
that suit, the defendant denied the relationship of landlord and tenant between 
the parties, and aleo set up title in himself, The issue that was raised and tried 
between the partles, was whether the relationship of landlord and tenant did 
exist between them or not, apd it was found that i$ did not. But in deciding 
this matter, the Court also considered the question of title, namely, whether the 
land belonged to the plaintiff or to the defendant. The result, however, was 
that,the suit of the plaintiff for rent was dismissed. Theeplaintiff thereupon 
: brought"the present suit for ejectment on the ground of forfeiture by denial of 
landlord's title. 


* Dön 


1900. 
January 10. 


Anandmoyi 
T. 
. Lakshi Chandra. 


B. A. No 784 of 
1904. 


1905. 
November 20. 


Bindubasini 
t. 
Rajmohan. 


S. A. No. 608 of 
1904. 


1806, 
January 10. 


Haranath Chucker 
batty 


Kamini Kumar 
Chuckerbutty. 


S. A. No. 1790 of 
1904. 


EL -z 4 ar 
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= e Held (Ghose and Pargiter JJ.)J—(1) That the previous judgment cannot 
operate as 7es-judicata on the question of title. > : 
(2). That when the denial by the defendant of thef title of the plaintiff, 
. his landlord, was followed by a judgment of Court affirming such denial, the 
Plaintiff is entitled to treat the defendant as a trespasser, and, in this view of 
the matter, the case falls outside the provisions of sections 25 and 44 of the 
Bengal Tenancy Act. k 
Babu Govind Chunder Dey Roy for Appellant. 
Babu Manmatha Nath Alukerji for Respondent. 


ý Appeal dismissed., 
1905. Suit for rent—Res-judicata. 

«o November 24. Appeal by the Defendant. 

Sita Nath A brought a suit for rent against B for recovery of rent of the year 1805 B.S., 


on the basis of a lease executed in 1298 B. 8. The defendant pleaded that sub- 
un sequent to the lease, tho rent had been reduced from Rs. 21 to Rs. 15. It was 
B. A. No. 2299 of ` found that the abatement pleaded was not established and the clatm was decreed 


t. 
Taresh Nath 





1904, in full. A then sued the representative of B for rents of the years 1808 to 1809 
B. 8. The same plea of abatement was raised, but there was no suggestion that 
any abatement had been agreed upon after 1805 B. S. 
Held (Rampini and Mookerjee JJ.) That the question was res-jxdicata, 
Babu Hara Prasad Chatterjee for Appellant. ' 
No one appeared for Respondent. 
Appeal dismissed; 
1908, ; 
January 10, Title suit — Previous possession alone, not sufficient. 
Tara Khan Appeal by the Defendants. 
v. Held (Bodily and Mitra JJ.)—It is settled upon the authorities that a 
Armanulla plaintiff cannot succeed in his suit for declaration of title and recovery of 
B. A. No 2685 of. Possession of lands by simply showing previous possession. He must either 
1908, prove the specific title set up by him or that he has acquired title by adverse 
== posseasion for more than 12 years before the institution of the suit. 
Babu Joges Chander Roy for Appellants. E 
. Babu Priya Nath Sen for Respondents, : 
: . Appeal allowed ; case remanded, 
REFERENCE TO A FULL BENOH, 
oun 11. Criminal Procedure Code, Seo. 16— Rules by Local Government, legality of. 
Kail ash Chan. dra The accused was tried by a Bench of two Honorary Magistrates, who 
Indu differed in opinion, The Chairman, according to Rule 6 of the Rules framed by 
v. the Local Government under Sec. 16 of the Criminal Procedure Code, gave his 
Kali Prasatina Roy : 
and another, , casting vote, and convicted the accused. The accused moved the Sessions Tudge 





who referred the matter to the High Court and recommended that the convic- 
Rue anl 270 tion should be set aside on the ground that upon the authority of the case in 
of 1908. 8 C. W. N. 862, the Rule in question is ultra vires. 

EE Mitra and Geidt JJ.—Reterred the followin% question for decision by a Full 
Bench, namely, whether Rule 6 of the Rules framed by the Government of Ben gal 
for the guidance of Magistrates’ Benches, directing that in a Bench composed of ~ 
two members, the “decision of the Chairman shall prevail, is authorized b? the 
Code and is consistent with it, je 
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A HISTORICAL SKETCH OF THE GROWTH OF 
MOHAMMEDAN JURISPRUDENGE., 
( Continued.) 


13. Muldmasah . In this form of sale the bargain was 
concluded by the buyer touching the goods which at once became 
his property whether the vendor agreed to the price or not. 

14. Mundbadhah,a sale in which the shop-keeper would 
throw an article towards the intendiug buyer, this having the 
effect of completing the sale. F 

15. Mugdbanah. Sale of dates on a tree in consideration 
for plucked dates. 

16. Muhdgalah. Sale of wheat in the ears or of a foetus’ 
in the womb. 

17. Mu'dmalah or Bafu-Lwaf4. In this form of sale 
the vendor of the article says to the buyer, “I sell you for the 
debt which I owe you on condition that when I repay the debt 
you will givé back the article to me.” The buyer, however, could 
not make use of the article without the vendor's permission. 

18. Aeform of sale called two-bargains-in-one in which the 
condition was that the buyer should sell the article back to the 
vendor within a stated period. 

I9. tUrbün. In this sale the purchaser pays a portion of 
` the price to the vendor stipulating that if he approved of the 
* article he would pay the balance, otherwise he would return it, 
* and the amount paid by him would be forfeited. 

20. A sale, in which the subject-matter was not in possession 
of the vendor at the time of the contract, but which he was to 
secure afterwards in order to fulfil the contract. — . 

À lease of land used to be granted generally for the term of a 

Lew n year, but sometimes tbongh rarely for two 

or thie years. There i$ no record of a lease 

for along term. The rent was paid either in money or part of 
the produce or wheat, Sometimes it used to be a condition of 
the léase that the lessor should supply the seed for ciltivation, 
and sometimes that it should be supplied by the lessee. In 


. 
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the former case the tenure was called mukhdbarah and in 
the latter musdra‘ah. Sometimes the stipylation used to be 
that the lessee should cultivate the land with seed found by 
himself, and the lessor would have for his share the crops that 
would grow on the portion adjoining the stream or on some other 
apecified plot. The Arabs used also to farm out the fruit trees (1). 
The Arabs used to lend out money on interest, and at least 
Loans. among*the Jews of Medina usury was ram- 
JRiba or usury, pant under the name of riba (2). Loans of 
articles by way of accommodation were designated Artyahs, the 
harrower in this form of contract enjoying the use and income 
without consuming or disposing of the substance. 
An Arab's capacity" to dispose of, his property by will was as 
Tostumbtilusy. dispoate full as his power to deal with it by acts inter- 
tions of property. vivos. He was not limited in making 
testamentary dispositions to any proportion of his possessions nor 
to any particular description of property. He could make the 
bequest in favour of any one he chose, and there was nothing to 
prevent him from giving away his entire property to ‘some rich 
stranger, leaving his own children, parents and kindred in want. 
Or if he chose he might give preference to one heir to the exclu- 
sion of others (3). 
On the death of an Arab his possessions, such as had not been 
Suocessjon and inheri. disposed of, devolved on his male heirs cap- 
tance. able of bearing arms, all females and minors 
being excluded (4). The heirship was determined by consanguinity, 
adoption or compact. The first class consisted of ‘sons, grandsons, 
father, grandfather, brothers, cousins, uncles and nephews. The 
sons by adoption stood on the same footing as natural born sons. 
The third class of heirs arose out of the custom by which two 
Arabs used to enter into a contract that on the death of one of 
them, the surviving party to the contract would be an heir to the 
deceased or receive a certain fixed amount out of the estate, 
The sharef of the different heirs in the heritable estate were not 
fixed, and it is not easy to ascertain what was the order of succes- 
sion among them, if any. It appears that the chief of a tribe ‘used 
to divide the estate of a deceased person among the recognised 
heirs, and possibly the shares allotted varied according to the 
circumstances. If there were grown-up sons they probably ex- 


1) An-Nawawfs Commentary on the Sahih of Muslim, Bulag edition 
vo, Wt, pp 405, 407, 406, 401. arte 
(2) At-Tafsiru-l-Kabir, Egyptian edition, Vol. IL, p. 857. . J 
(3) Tafsir-i-Ahmadi, pp. 60 and 61. (4) Tafsir-i-Abmadi{, p. 284. 
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cluded all others including the parents. All females being excludéd, 
daughters, wives, sisters and mother did not inherit at all, but 
the estate was considered liable for the payment of the widow's 
dower and among some tribes at least, for her maintenance. 

Such briefly were the customs and usages of the Arabs when 
the juridical principles of Islam were gradually introduced. But 
its ‘legislative period’ did no& commence until after the Prophet’s 

Principles of Moham- exile to Medina when the community of his 
Ey sim s followers grew sufficiently large to require 
lifetime. rules and regulations for the guidance of 

rH SS Ess their conduct. The Prophet was the Mes- 
senger of God, and to him He revealed in His own words, His 
wishes and commands through the medium of the angel Gabriel. e 
The collection of these revelations is called the Qur'án, but its * 
text which existed from eternity was communicated from time to 
time in pieces called Ayahs or verses. The verses that lay down 
rules of law were mostly revealed when cases actually arose re- 
quiring decision according to the principles of Islam. Sometimes 
God in His wisdom repealed some previous injunctions and laid 
down others in their stead. Sanctions or rewards were attached 
to the violation or observance of God’s ordinances and in many 
cases they were both spiritual and legal. 

The texts in which a principle or rule of law is explicitly 
enunciated are small in number and they relate mostly to marriage, 
divorce, inheritance, and punishment of crimes. They principally 
occur in the Sürahs of Al-Baqarah, An-Nisá, Al-Imrán, Al-Má'idah, 
An-Nür, ‘At-Talaq, Al-Bará'ah and Bani Isrá'il. There are also 
some general injunctions which has formed the basis of important 
judicial inferences. The Qur'án is a continuation of other divine 
books such as the Old and the New Testaments, but these latter, 
itis believed, have been considerably tampered with. Except 

. where so altered the laws of Moses and the teachings of Christ 
are binding on a Muslim, if no rule is expressly provided for him. 


The Mohammedans are enjoined. to obey the La? and the 

The Muslims onjoined . rulers. God will punish the wrong-doers 
to obey the law. and the transgressors of His ordinances 
Punishment: doctrine according to the measure of the offence. But 
cee punishment are provided for certain offen- 
ders to be meted out to them in this world. God will also reward 
every good action. For offences against the person generally, reta- 
liatien is the principle of punishment as laid dowsf in the Qur'án. 
Retaliation is the right of the person injured or his family. 
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They may, if they so choose, either condone the offence or accept 
compensation (Diyah) in satisfaction of the injury. The rule 
holds good whether the offence committed is murder, or grievous 
hurt, or simple hurt. Life is to be exacted for life and limb for 
a limb, and no difference is,to be made in this respect because 
of the position or sex of the persos murdered. If death or injury 
be caused by mistake or accident, atonement is to be made by the 
emancipation of a slave or the giving of alms. 

For waging war against God or his Prophet, or for highway 

Punishments for sedi- robbery, the malefactor is to be put to death, 
tion, highwa Mai either by crucifixion or impalement, or by 
thoft and adultery. ER 

one hand and one foot of his being cut off, 
spr he is to be exiled froth the country. For theft the punish- 
° ment is the mutilation of one hand. A person falsely accusing a 
woman of adultery is to be sentenced to a whipping of 80 stripes. 
An adulteror or adulteress is to undergo a whipping of 100 stripes 
and if married, to be stoned to death. 

Irregular relations with women are forbidden, and the 
Mohammedans are encouraged to marry. 
It is declared lawful for a Mohammedan to 
The number of wives have four wives at one time provided he can 

Tinited:to fonz; be just, equal and impartial in his treatment 
of all of them. Otherwise he should be content with one wife. 
It is unlawful to marry more than four wives, but a man’s slave- 
girls are lawful to him. 

A Muslim may not marry his own mother, step-mother, 
grand-mother, daughter, grand- daughter, 


Family Relations. 


Women prohibited in x 
marriage. paternal aunt and maternal aunt, niece, 


foster-mother, foster-sister, mother of his wife, widow of a son, 
wife's daughter (by a previous husband), two sisters at one time 
or a woman already married to another man. He should choose 
a free woman for his wife, but if his means will not afford, he may. 
marry a slave-girl. The practice of forcibly marrying the widows 
of a deceased person by his Bee. is denounced and declared 
unlawful. 
It is enjoined that in marriage a dower,'should be given to 
the wife. She is not to be deprived of it by 
iia e force or fraud, Put she may voluntarily 
make a gift of it to the husband or release her claim. A man 
cannot get rid of his liability to pay the dower by falsely accusing 
her of unchasfity. The husband must maintain his wife and 
protect her. He is not to ill-treat her or confine her unless’ her 
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conduct be obviously unchaste, but it is better in that case to put 
her away. ae 

A man is permitted to divorce his wife. If he divorces her 
by pronouncing the word 'Taláq once or 
even twice he may take her back, and this 
he is recommended to do, but if he pronounces Taláq three times 
it becomes irrevocable and effectuates a final separation. He may, 
however, re-marry her, but only aftee she has been first married 
to another man and divorced by him. A wife may obtain separa- 
tion by way of divorce from her husband by making a payment 
to him or releasing her right to dower. 

A divorced woman may marry again on expiration of the 
period of three moifths, but if pregnant, not. 
until she has been confined. The period of z 

Iddah for a widow is four months and ten days counting from 
the date of her husband’s death. 

Ifa man swears that he will not touch ‘his wife, this will 
operate as divorce after four months, unless in the meantime he 
has resumed marital relations with her. But according to another - 
interpretation he will be required to divorce her on the lapse of 
four months. 

A son by adoption does not acquire the status of a natural 

Adoption confers no — born son. Infanticide is forbidden and de- 
legal status. Infantioide ` : 
forbidden. f nounced under severe penalties. 
A slave cannot hold property. His master does not possess 
A master h&$ no power the power of life and death over him, though 
over the life of his slave. he may chastise him according to the 
measure of his offence. The manumission of a slave is encourag- 
ed as an act of the highest piety and as an atonement for many 
sins of commission-and omission. 
° The seeking of one’s livelihood by means of trade and 
* Trade and commercial industrial art is encouraged. Transactions 
ur goin. in the nature of buying and selling are 
enjoined. declared lawful. Deception in commercial 
transactions and gambling are forbidden. The rights and pro- 
perty of others are to be respected and a Mahomedan is enjoined 
to fulfil his contract. Ribá (df. increase) or 
usury is at one place prohibited in general 
terms, but in another text it is Wenounced as the charging of 


interest many times the capital. 


Divorce. 


‘Iddah. 


Biba forbidden. 


ABpUR RAHIM. 


To be continued. 
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: OASES AND COMMENTS. i 


Parinership—Partner appointed Recetver—Recewer's remuneration. 


In a suit for dissolutiog of a partnership, the defendant, one 
of the partners, was appointed Rectiver on the usual terms.’ On 
the accounts being taken, it was efound that the defendant was 
a debtor to the firm for a cergain sum. The question arose, whe- 
ther he was entitled to receive his remuneration out of the funds 
in his hands or whether it was to be set off against the debt. 
Farwell J. held that he was in the same position as a stranger, 
appointed Receiver, would have been, and that he was entitled 
.to have the remuneration irrespective of his debt to the 
a 


C Gaint of Court—Jurisdiction. 
A person was charged at the Petty Sessions with an indictable 
offence, triable either at the Assizes or at the Quarter Sessions. 


[1906] LK. B, Matter was published in a newspaper, tending to interfere with 


32. 


In re 
Madden 


[1905] 2 I. R. 


612. 


the fair trial of the charge. A Rule was obtained on behalf of 

the accused, from the Kings Bench Division, calling upon the 

editor, the printer and the publisher of the newspaper to shew 

cause, why a writ of attachment should not issue against them 

for contempt of Court. The question was raised whether the 

Kings Bench Division had power to punish by attachment, con- ^ 
tempts of inferior Courts. Wills J. held that the Kings Bench 

Division had jurisdiction in the matter though it was “tncertain, | 
whether the person charged, if committed at all, would be com- 

mitted to the Assizes or to the Quarter Sessions. The judgment 

contains an elaborate review of the origin and nature of the 

jurisdiction of a Court to punish for contempt. 


Will—Separate pieces of paper. 

A testatrix wrote her Will on separate sheets of paper pinned 
together. At the time of application for probate, the signature and 
the attestation was on the first of these papers only. Andrews J. 
held, that as the signature and the attestation clause had been 
written last, the Will must be taken to have been duly executed 
and probate was granted. The test in Such cases is, whether the 
signature was intended to be oné, in execution of the entire Will, 
See. 4 Notes of Cases 620, 3 P. & D. 159 and 4 Sw. & Tr. 1. 
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Contract—Offer—Acceptance. E 


Does a statement or quotation of the lowest price at which 
a definite thing will be sold import an offer to sell? The Judicial 
Committee in 1893, A. C. 552, answered it in the negative. The 
same view has now been taken by the Kings Bench Division in 
Ireland. - A asks a manufacturer to state the terms on which he 
is prepared to supply goods, a8 to price and time for completion. 
He quotes terms in reply ; it can hafdly be contended, that he 
makes an offer to sell. When the enquirer orders the goods, it 
is obvious, that he merely makes an offer of an order, and does 
not accept an offer previously made. This is good sense, because 
a merchant, dealer or manufacturer, by „furnishing a quotation, 
does not make an offer to sell, but only invites an offer which will’, 
Ee honered or not according to the exigencies of his business. 
It is plain, that a quotation is submitted as the basis of a possible 
order and does not constitute an offer to sell, which if accepted, 
creates a contract. 


Tort—Conjitct of laws. 


This case furnishes an illustration of the rule, that the right 
to recover damages for tort depends not upon the domicil of the 
plaintiff but upon the Zex loct, where the tort was committed. 
The plaintiff, a domiciled Irishman, living in Ireland, sued in the 
Scotch Courts, a Tramway Company in Scotland, to recover 
damages by way of so/atrum for the death of his son, who was 
alleged to have been killed by the negligence of the Company in 
a place in Scotland. It was held, that although the law of 
Ireland did not recognise a claim for solatium, as the Scotch Law 
did, the action was maintainable. As illustrations of the rule, that 


„in a case of delict, the party in fault, must pay for it according to 
, the local law, reference may be made to the case in L. R. 3 Adm. 


& Ecc. 289, [1901] 2 K. B. 606 and 13 App. Cas. 1. 


Defamation—Attack upon a tlass of persons. 

A published matter defamatory of a class of persons who were 
personally unknown to him, but he so described them that their 
identity was apparent to everybody who knew them and was 
familiar with the circumstances.. B then sued A for damages 


for defamation. A resisted the claim on -the ground that when 


he wrote the article, he was not aware that the plaintiff was a 
meriber of the class and had no intention of applying the article 
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té him. The High Court of Australia has held that this is no 
valid defence. This fs obviously right, because it cannot be 
reasonably argued that a person who publishes defamatory matter 
is not liable unless he has not the individual plaintiff in his mind 
as the object of his attack « the injury is done, just as much as if 
he had been named, and the fact that the defendant ‘does not 
know, who is the person to whomehis designation applies, can 
make no difference ; see 1 E. L. C. 637, 8, Q. B. 823. 


Interlocutory order—Appeal. 
In this case, the question raised was whether in an appeal 


. against the final decree jn a cause, the validity of interlocutory 


orders can be challenged, or whether the party affected by such 


‘order must immediately appeal. The High Court of Australia 


has held, following the decision of the Judicial Committee in 
7 M. I. A. 283 and 10 M. I. A. 413, that on an appeal from the 
final judgement, it is open to the appellant to question any inter- 
locutory or other order which was a step in the procedure leading 
up to the final judgment. . 


Mortgage—Insurance. 


In this case the question arose whether a mortgagee of 
several properties, upon one of which there were grówing crops, 
could proceed against Insurance money secured upon a Policy of 
the crops which were subsequently destroyed. The Supreme 
Court of the United States held, that by operation of law, the 
mortgage embraced the crops and the mortgagee creditor was 
entitled to the benefits of the indemnity resulting from the 
Insurance, without first exhausting his remedies against other 
property included in thé mortgage. 


Vor. IML] SHORT NOTES. 


SHORT NOTES. 


Attachment—Satisfaction of deoree— Claim. 


Rule obtained by the J udgment-debtor.  . g 

A, in execution of a decree against B, attached certain crops as the property 
of his judgment-debtor; C put in a clafm to the crops on the 18th April, 1905. 
On the 17th May, B deposited the whole amount due under the decree which was 
thus satisfied. On the 8rd June, the M'insiff* heard the claim case withont any 
notice to B, directed the crops to be released frdfa attachment and made them 
over to C, B then obtained this Rule. 

Held (Rampini and Mookerjee JJ.)—That as goon as a decree, in execution 
of which a property has been attached, has been satisfied, the attachment censes 
to be operative and the Court has no jifrisdiction to investigate into any claim 


preferred 1n respect of the property. The order allowing the claim must there- 
fore be discharged. a 


- Dr. Priya Nath Sen for Petitioner. . 
Babu Surendra Nath Ghosal for Opposite party. ; 
Rule made absolute, 


Civil Procedure Code, Seo. 560—Absenoe of Respondent. 


Appeal by the heirs of the deceased Respondent. 

One of the respondents to an appeal had died before the appeal came on for 
hearing. The appellant did not take any steps to bring his legal representative 
on the record. The appeal was decreed. The legal representative of the 
decensed respondent then applied to have the appeal re-heard after setting aside 
the ewparte order, The Court rejeoted the application ; an appeal was preferred 
‘against the order nf refusal, 

Hold (Rampini and Mookerjee JJ. )—That no appeal lay. If the application 
was one for Teview, the order rejecting it was clearly not appealable. The 
application could not be treated as one under Sec. 860, Civil Procedure Code 
which applies to a casa in which the respondent is absent and not to a case in 
which the respondent is dend before the appeal is heard. 

Babu Prasanna Chandra Roy for Appellant. 

Babu Narendra Kumar Bass for Respondent. 


Appeal dismissed., 
es 
Arbitration award, decreas male in accordanca with—Clril Procedure Code, 
Ser. 526—Appeal—Conrt fees . 
Appeal by the Defendant. ° 
An appeal was filed in the High Conrt neainst a judgment and decree 
directing that an award made on a reference to arbitration by the parties them- 
` selver shonld be filed under the provisions of Sec. 526, Civil Procedure Code, 
The amount of conrt-fec paid on thg memorandum of appeal was Rs 2. The 
decres was in terms to the effect, that the p'alntiff was to recover the sum of 
Rs. 8,248 and odd as awardal by the arbitrators. A preliminary objection was 
taken to the hearing of the apveal’on tha ground that the appellant had not 
paid the psoper court-fee and that the memo. of appeal ought to bear an ad- 
ralovem fee in accordanoe with Schedule I of the Court-fees Act. 
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e 
Held (Ghosh and Geidt JJ .)—That an order directing that such an award be 
filed is an order having the force of a decree and dsein effect a decree. The 
memorandum of appeal ought to bear a court-fee i accordance with Art. I 


Schedule I of the Court-fees Act. 5 
1. L. R., £0 Cale 167 ant I L. R5 All. 333 referred to. 
I Z. R., 23 Calo., 723 distinguished. E 


Babu Charu Cunder Ghosh for Appellant. 
Babus Boidya Nath Dutt agd Monomohun Dutt for Respondent. 


Objection allowed. 


Apportionment of eompensation— FARINE of trees. 

Appeal by the Tenant, . 

Compensation was awarded under the Land Acquisition Act for lard 
acquired and for valuable trees thereon. The under-ralyat proved that the trees 
had been planted by him-and on that ground claimed the whole of the amount 
awarded for the trees. The Judge held that the tenant would be sufficiently 
compensated if he was awarded half the value of the trees. The tenant appealed 
to the High Conrt. 

Held (Rampini and Mookerjee JJ.)— That although the under-ráiyat had 
planted the trees, the property in them belonged to the landlord. 

I. L R., 22 Cale. 742 applied. , 

That the under-raiyat was sufficiently compensated for the loss of the 
enjoyment of the trees by the award of half the compensation to him. 

Rabu Jagat Chandra Banorjes for Appellant. 

Babus Nilmadhab Bose, Shib Chandra Palit, Broja Lal Chahravavti and 
Maulari Abdul Jawad for Respondent. 

: l Appenl dismissed: 


Bengal Municipal Act, Bec. 363. ec 


Rule obtained by the Defendant. 

The Municipality of Ohinsnrah issued notice upon the plaintiff under 
Sec. 202 of the Bengal Municipal Act to remove a wall. The plaintiff did nof 
comply. The Munietpality then obtained an order from the Magistrate under 
that section for the removal of the wal. The wall was removed on the 27th 
April, 1904 On the l4th November, 1904, the plaintiff sued the Municipality 
for damages for unlawful removal of the wall. The Municipality objecte] ‘tliat 
the suit was barred by limitation as it had not been brought within three 
months 6f the accrual of tha canse of action ag required by Sec. 383. The 
Judge over-ruled the objection on the ground, that Sec. 363 did not apply as the 
act complained of conld not be tegai ly done under Sec. 202. A decree was then 
made in favor of the plaintiff. The Municipality thereupon obtained this Rule. 

Held (Rampini and Mookerjee JJ,)—That Sec. 363 applies to: a suit for 
damages for an act witich purporis to have been done under Seo. 202, when there 
is nothing to show that the proceedings had not been taken bona fide. 

Babu Jadu Nath Kanjilal for Petitioner. 

Babus Baédya Nath Dutt and Nagendra Nath Ghose for Opposite, party. 


Rule made absolute 


Von. ITT.] - BITORT NOTES, 


Mortgages paying up prior seourity—Intention to keep it alive for hia benefit—* 
Presumption. 2 
Appeal by the Defendant No. 11. 


2Tn 


1900. 
January 85. 


Jowahir Kumari 


05 
Held (Maclean C. J. and Geidt*J.)— That in the absenco of any evidence to Jagannathram Mar. 


the contrary, the presumption is that the mortgagee intends to keep alive for his 
own benefit a security which has been digsharged, and the facts that there was 
a change in the rate of interest and that other properties were comprised in the 
subsequent security are not sufficient to*rebut«that, presumption. 

Babus Lalnohun Doss and Lachmi Narain ®ing for Appellant. 

Dr, Rash Behari Ghose, Babus Umakali Mukerjeo, Joy Gopal Ghosn and 
Ashutosh Mukerji for Respondent. 

Appeal dismissed. 


Non-contentious Probate—d fidarit. = 


Appeal by the Objector. ° 

Held (Rampini and Mookerjee JJ.)—A non-contentioua probate proceeding 
is not a suit, but is a miscellaneous proceeding within the meaning of section 647, 
Civil Procedure Code. In such a proceeding, therefore, probate ought not to be 
granted upon affidavits merely. 

I. L. R. 18 Bom. 237 applied. 

Babu Shama Prasanna Mazumdar tor Appellant. 

Rabus Dwarka Nath Chakvavarti and Hara Kumar Mitter for Respondent. 


Appeal allowed. 


Letters of Administratlon— Consent — Fraud — Revocation. 

Appeal by the Caveator, applicant for revooation. . 

A applied for Letters of Administration to the estate of X..B entered a 
caveat, claiming to be the next-of-kin. Subsequently a petition was put in, 
purporting to embody a consent by B to the grant of Letters of Administration 
to A. Letters of Administration were accordingly issued to A. B then applied to 
revoke the gran on the ground that the alleged consent had been obtained by 
fraud. The Judge summarily rejected the application. B appealed to the 
High Court. 

Hold (Rampini and Mookerjee JJ.)— That the application by B to revoke 
the grant on the gronnd that his consent thereto was obtained by frand was 
substantially an application for the revocation of the grant umder section 50 of 
the Probate- Act, and the Judge ought to have investigated upon evidenee, 
whether there was just cause for revocation. 

Babu Provas Chander Mitter for Appellant. 
Babu Samatul Chandra Dutt for Respondent. = 
$ Case remanded, 


Letters of Administration, applioatton Jor, dismissed: under section 108, Ciril 
Proneduro Coda, affect of. 


Appeal by the Petitioner.' 


wari and others, 
Rog. App. No. 474 
of 1902, 


— 


1908 
February 1. 


Ram Gopal Das 
r. 
Radhakrishna Das. 
Reg. App. No. 320 
of 1904. 


1900, 
February 2. 


Kalyani Dasi 


r, 
Mukunda Lal 
" Mandal, 


Reg. App. No, 132 
of 1908, 


1908. 
Junuary 31. 


The petitioner applied before thé District Judge for Letters of Administra- Ohandra Nath Jha 


tion with copy of the Will annexed. On the day the case was fixed for hearing, 
the oaveator nppearel but tha petitioner did not appear, and the petition was 


w, 
Adi Nath Jha. 


. 
accordingly dismissed under section 108, Civil Procedure Code. The District Misc. App: No 453 
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Judge Ireld off an application under section 103, Civil Procedure Code ; that no 
sufficient cause was shown for revival. 
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Held (Harington and Pratt JJ.— That the petition was rightly dismissed. 
The petitioner must be considered as having neglected żą do the duty which he 
ought to have done in obtaining the Letters of Administration. The sCourt 
observed : “ The only course will be for «ome other person interested in the Will 
to make such application as hp may be advised, and the result probably will be 
very much the same, as it would have been, if the petitioner had been heard.” 

Balu Sovoshi Charan Mitra for Appellant. 

Balbus Umakali Mukerji aiig Upendra Nath Chatterji for Resnondent. 

Appeal dismissed. 


Specifio Relief Aot, section 9— Huts. 

Rule obtained by the Plaintiff. 

A dispossessed B from a parcel of land and erected huts thereon. B sued 
him under section 9 of the Specific Relief Act. The suit was dismissed on the 
ground that it was not mafntainable under section 9, as upon the authority of 
the case in I. L. R 26 Oalc. 803, no decree could be made for the removal of the 
huts. B' moved the High Court and obtained this Rule. 

Held (Rampini and Mookerjee JJ:)—That the jurisdiction of a Court under 
section 9 of the Specific Relief Act is not ousted, because the dispossessor erects 
huts on the lend upon which he has entered. 

I. L. R. 25 Calo. 803 explained. 

Babu Braja Lal Chakravarti for Petitioner. 

Babu Surendra Nath Guha tor Opposite party, 


- 


Rule made absolute, | 


AMutear— Misconduct. 

An application was made to the High Court for the transfer of a Criminal 
case pendirig beforo the Deputy Magistrate of Hooghly, on the ground that he 
had made observations in Court which indicated bias against ‘the accused, The 
application was supported by an affidavit of Jogendra Nath Bose, a Muktear 
engaged in the case who -sware that the statements had been made in his 
presence in open Court. A Rule was issned upon the application. The Deputy 
Magistrate, in his explanation, stated that the alleged statements had never” 
been made by him and that the allegation in the affidavit was wholly unfound. 
ed. The Bule was, thereupon discharged, and the Court directed the District 
Magistrate of Hooghly to hold an enquiry into the matter in the presence of the 
Muktear and to submit a report on the matter. The District Magistrate taok 
evidence and submitted the record with a report, showing that the statements 
were false, that the muktear had been previously convicted under section “400, 
Indian Fenal Code and sentenced to three months’ imprisonment, and congre- 
quently suspended by the High Court for Q term of three years ending on the 
31st October, 1903. Upon receipt of this report, the High Court issued a Rule 
calling upon the Muktear to shew cause, why he should not be dealt with under 
section 18 of the Legal Praetitionera Act. 

Held (Woodroffe and Mookerjee JJ.)—That this was a case in which action 
might be taken by the Court under secttoif 13 CIL. CF) of the Legal Practitioners 
Act and that there was reasonable cause for making an order under that section. 

The Mnktear was suspended from practice for five years. 
Babu Jadt; Nath Kanjital tor the Muktear. 


Ss | 


Rule made mhaolute, 
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CONTRACTS—IMPOSSIBILITY OF PERFORMANCE. 


The case of Chandler v. Webster (3 Select English Cases, N. S. 
P- 4) (1) defines clearly the rights of parties to a contract which be- 
comes impossible of performance so far as one of them is concerned. 
A agreed to take on rent the room belonging to B in view to 
witness the coronation procession. He, however, agreed to pay the 
rent immediately. The date of the procession was postponed. 
The postponement took place after the date on which A was to 
pay the amount. A had only paid a portion of the rent. It was 
held that A was bound to pay the balance and that B was dis- 
charged. The case decides that it is the intention of the parties 
that should govern the decision. What was it that the parties 
intended? Did they contemplate the happening of the circum- 
stances which rendered the performance impossible and in spite 
of them, did they contract absolutely ? Was it in the contempla- 
tion of the parties that a particular state of fact should exist 
before performance could be claimed ? If the contract was absolute 
irrespective of any condition or state of things, each will be 
bound either to perform specifically or to pay damages if specific 
performance is impossible. It was open to the parties to have 
provided for the contingencies. They did not do so expressly or 
impliedly. Hence they would be bound. That is the line of 
the argument. 

An.exception to the above rule is stated to be that agree- 
ments for the performance of acts impossible in themselves are 
void (see also Indian Contract Act). But such exceptions do not 
appear to be real exceptions. The Indian Contract ec gives as' 
an illustration that A's agreement to discover treasure "by magic is 
invalid. It cannot be denied that there are some at least in 
India who sincerely believe that by a clever magician and apt 
propitiation of spirits, treasure could be found. If in such a case, 
the Court is satisfied that here is no unfairmess in the transaction, 
the agreement would be valid. It may be that such agreement 
should be discouraged pn grounds of public policy. But the 
agreement, if it is an absolute one, is not void'for impossibility. 

(1) (1904) 1 K. B. 493 ; 73 L. J, K. B, 401, 
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Even if such an agreement be held void, the ground of decision : 
should be that the party was led to give his: consent on an 
.imperfect knowledge of facts. But that is not impossibility. A 
contract that it shall rain, to-morrow is stated to be valid. This 
assumes that the parties hav$ contral over natural events. The 
contract may even savour of wagering agreements. If a man 
should say that it shall rain to-morroty and should be held bound 
by it, it is not clear why a man*who states that treasure will be 
found, should not be bound by his word as well. A contract for 
making a flying machine, it is said, would be held valid. Why, 
because, in the opinion of those who decide the case, the making 
of a flyitig machine is conceivable. But why should this know- 
lédge of the Court be imported into a contract ? There may be 
jurisdiction on account of mistake, fraud, undue influence or 
misrepresentation. The agreements may be invalid for illegality 
or want of consideration. But if the agreement is otherwise 
valid, and if it should be absolute, it is not clear why a party 
should not be bound by his word. It might be that nominal 
damages should be given. But it cannot be that the party who 
contracts should be absolutely freed from his obligations. The 
decisions should not tend to encourage people to swerve from 
their own contracts unless there are other grounds for interference 
such as fraud or mistake or public policy. The cases which show 
that parties were excused from performance were decided on the 
ground that the parties intended a particular state of things to 
exist as a condition precedent. A presumed intention.was the 
' basis of the decision. It may be that such presumptions may not 
be altogether satisfactory. (Hall v. Wright) (1). But it is clear that 
the decisions show that the rule of construction is applied as the 
test in preference to a rule of substantive law. 

In the leading case of Taylor v. Caldwell (2), the continued 
existence of the premises was found to be the implied condition 
of the contract (see also Howell v. Coupland) (3. In Clifford v. 
Watts (4), the defendant was excused from his obligation “on the 
ground that the parties contracted on the assumption that there 
would be the required number of tons of potters’ clay on the land.” 

In Baily v. De Crespigny (5), the-taking of the land by the 
Railway Company was not in the confemplation of the parties 
In other words, the parties contemplated that the land would be 

(1) (1858) E. B &,E. 788; 20 L. J. Q. B. 49. * 
(2) (1863) 3 B & 8. 826 ; 32 L. J. Q. B. 104. . 


(8) (1876) L. R. 9 Q. B. 463 ; 48 L. J. Q. D. 147 ; 1 Q. D. 258 
(4) (1810) L. R. 5 C. P. 577 ; 40 L, J. C. P, 36, (6) (1889) L. R. 4 Q. B. 185. 
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in the possession of the defendant and contracted on that basis. 

Contracts of personal service are no exceptions.’ In such “cases 

the constructibh is easier. The principle is the same. The 

parties are genefally supposed to contract on the basis that they, 
will have the continued health and life to perform the services. 

Even there, if the contract is absolute as was found in the case of 
Hally. Wright (1), the party would be bound. The case of Courlorire 

v. Hastie does not fall within tHe class of impossible contracts, as 

there was mistake about the existence of the cargo. 

Contracts impossible in law such as the case of sale of crown 
jewels, are really no exceptions. They are contracts opposed to 
law and hence illegal. 

The other important principle degided is that when once the 
impossibility is ascertained the parties are freed from the futdre 
obligation but are bound to perform the past obligations. In 
Appleby v. Meyers (2), it was held that the plaintiff was not entitled 
to recover for work done, as payment was due after the engine 
was completely fit up. 

So far as the Indian Law is concerned the principles appear 
to be the same except perhaps the last point. The law is con- 
tained in sections 56 and 65 of Act IX of 1872 (The Indian Contract 
Act) and in section 13 of Act I of 1877 (The Specific Relief Act). It 
will be seen that the words “ by reason of some event which the 
promisor could not prevent" qualify the word " unlawful” and 
not the word “impossible.” The section as it stands would, there- 
fore, seem to apply to cases where the impossibility arose from 
events Which the promisor could control. But the limitation is 
removed by section 13 of Act I of 1877. In the case of Purshotam- 
das Tribhovandas v. Purshotamdas Mangaldas Nathubhoy (3). 
A agreed to give his daughter in marriage to B. A's daughter 
refused to marry B. It was held that A was bound. 

` In the case of Goculdas Madhavji v. Narsu Yenkujt (4). A 
agreed to pay Rs. 239 per month for quarrying on B's hill. 
A was prevented from quarrying. Held, that A was discharged, 
as it was an implied term of the contract that the quarrying 
should -be permitted by the authorities. In the case of Juder 
Pershad Singh v. Campbell (5), A agreed to supply the defen- 
dant with indigo cultivated in specified land. A lost possession 
of the lands owing to*the default of *his landlord (A was a 


(1) (1858) E. B. & E. 788 ; 20 L, J. R. B. 49. 
(2) (1867) L. R. 2 C. P. 657 ; 1 O. P. 615 ; 86 L. J. O. P. 381 


. (8) 1890) L L, R.21 Bom. 23. | — (4) (1889) T. L. P 13 Bom. 630. 


(5) (1881) I. L. R. 7-Cale 471. 
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sub-fenant) to pay rent. Held, that A was discharged, as it * 
was not clear on the facts whether A could have prevented 
the forfeiture. ; i 

In the case of Seth Yatdayal v. Ram Sakae (6), B owed a 
sum of rupees to A. B agreed to advance a further loan 
and A agreed to lease his lands fo B. B did not make the 
further advance and A did not put B in possession of the 
lands. Held, that B was entitled to recover back the amount 
paid by him. The contract was regarded as having been broken 
by A. The amount lent with interest at a particular rate 
was considered to be the measure of damages which B was 
entitled to recover. Sections 56 and 65 were referred to in 
the Lower Court. Their Lordships of the Privy Council did 
nót refer to them. B was not given the amount which he re- 
covered, on the ground that A derived an advantage but on the 
ground that A had broken the contract. 

It will be seen that the English Law requires the parties to 
perform their respective obligations till the date when the impos- 
sibility is ascertained. The reason of the rule is stated to be that 
“itis really impossible in such cases to work out with any 
certainty what the rights of the parties in the event which has 
happened should be" (p. 7). The Indian Law (section 65) re- 
quires that this should be done. The word used is « advantage,” 
The Courts have to ascertain and see who has got an advantage. 
Possibly the decision in the principal case would be maintained 
even here .on the ground that the owner of the room derives no 
advantage in the events which happened. In spite of the wide 
terms in which section 56 is expressed and in spite of section 65, 
it is submitted that the law in India on this subject is the same 
as it is in England except in one point referred to above, 


(6) (1889) I. L. R. 17 Cale, 432. 
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Lease of Ferry— Bjectmsat, Pu) 18 


Appeal by the Plaintiff, — . —- 
G., 8. Hays & others 
In 1862, A granted a lease in favour of B for five years in respect of! an 


t. 
agricultural plot of land and a ferry. A lump sum rent was fixed for both, B, Ghina Barbi & others, 
after expiry of the lease continued to hold over. A then gave a notice to B 8. A. No 1916 of 
to quit the ferry, but did not give any*notice in respect of the agricultural plot 1902, 

in which B had acquired a statutory right of o&upancy. i T e. 

Held (Maclean C. J. and Mookerjee J.)— That it was competent io A to 
terminate the tenancy of the ferry without seeking to eject B from the agricul- 
tural land, although one consolidated rent had been originally assessed upon 
both. The contract had terminated upon the lapse of five years and there was 
no question of splitting up the contract, 

Babus Umakali Mukerjee, Nalini Ranjan Chattorjes and Nanda Lal ° 
Banerjee for Appellant, i 

Babu Joy Gopal Ghosa for Respondent. 





Appeal deoreed, 
Decree— Swit to set aside— AMistake— Maintainabilit— Landlord and Tenant — 1908. 
Ejectmeni— Specific prayer in plaint—Jurisdiction, f January 11. 


Appeal by the Defendant, Chand Mia & others 


Held (Ghose and Pargiter JJ.)—A suit to set aside a decree, made in the Asima Bani & others. 
presence of both parties and which is conclusive between them and is not — 
tainted by fraud, is not maintainable. 3 C. W. N. 375 followed, 8. A. nd of 

‘In a guit for rent, even if there is no specific prayer in the plaint for eject- = 
ment of the defendant under-raiyat, it is competent for the Court to pass a 
decree for ejectment, under section 66(2), Bengal Tenancy Act, on failure to 
pay the arrears claimed within n given time, if a claim for such relief -is made 
by the plaintif*in the course of the trial, -8 C. W. N. 473 distinguished, 

Babu Sarat Chandra Basak for Appellant, 

Babu Basanta Coumar Bose for Respondent, 


Appeal allowed, 


Bengal Tenancy Act (VIII of 1885), Secs. 20, 180—Presumption—Reg. XI of 
1825, Sec, 4— Pre-existing rights, 


Appeal by the Plaintiffs. 


Held (Harington and Pratt JJ.]—The presumption created by solae Tof Beni Prosad Boeri. 
Bec. 20 of the Bengal Tenancy Act, of twelve years’ continuity of possession, — 
cannot be applied to diarah lands, under Sec. 180 of the Act, R. A. No. 39 of 
Rec, £ of Reg XIof 1828 applies only when there are pre:existing rights 
between the parties and not when the lands, to which the recent formations 
accrete, were yearly surveyed and s&tlements made for tfem from year to year. 
T. L. R, 21 Cale, 233 (F. B.) distinguished, 
Babu Umakali Mukherji tor Appellant. 
Babu Satish Chandra Ghose for Respondent. * 
RES. Appeal allowed, 
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1906. 
February 13. 


Kunja Lal & others 
t. 
Inder Bibi & others. 


P. C. App. No. 61 
of 1905. 


1908. - 
February 15. 


Jyot Kumar Mukerji 
v. 
Natabar Bose. 


Misc. App. No. 382 
of 1905, 


1900. 
February 10. 
Chairman, Purnea 
Municipality 


t. 
Shiva Sankar Ram 
& others. 


Misc. App. No. 25 
of 1905. 
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Privy’ Council Appeal—Interlocutory order. . 


A was made a party defendant to a suit for partition upon the allegation 
that he had some interest in the joint property. Upon *objection taken by the 
other defendants be was dismissed from the,suit on the ground that he was 
not a necessary party. A appealed to the High Court. His appeal was allowed 
and the suit was directed to froceed ip his presence, The other defendants 
applied for leave to appeal to His Majesty in Council, 

Held (Maclean O. J. and Mookerjee [.)—That the order in appeal directing 
A to be made a party to the suifjwas an interlocutory order and not a final 
judgment against which an appeal might be preferred to His Majesty in 
Council, 

Babus Dwarka Nath Chakrararti ard Soroshi Charan Mitra for Petitioner. 

Babus Umakuli Mukherjee and Lakshmi Narain Singh for Opposite Party. 

Application refused, 
. — . 
Application for execution, uncerified. valid subsequent verification, effect of, 

Appeal by the Decree-holder. 

On the 17th June 1901 a decree was passed in favour of the appellant and 
he applied for execution on the 16th June 1904. The application contained 
the necessary particulars required by Soo. 285, Civil Procedure Code, but it was 
not verified. Along with the petition for execution the decree-holder presented 
an application to the Court for permission toan agent of his to verify the 
petition. No order was, however, made on the 16th but on the 18th the Munsiff 
passed an order permitting the agent of the decree-holder to verify the petition 
aud the petition was accordingly verified on the same dete. 

The application for exeoution was admitted on the 9th July 1904 and 
proceedings thereunder taken for attachment and sale of the property of the 
judgment-debtor, On the objection of the judgment-debtors, £he Lower Courts 
held that the execution of the decree was barred, relying on Z, L. R. 17 Cale, 631 
and 7. L, R. 23 Cale, 217. 

Held (Mitra and Geidt JJ.) —That the application as presentéf to the Court 
was an application within the Code. The order of the Court directing the 
verification to be affixed before the admission of the petition and the affixing 
of the verification were sufficient to make the petition complete, 

Babu Hara Kumar Mitra for Appellaut. 


No one for Respondent 5 
Appeal allowed, 


Arbitratiga—Decree on award—Appeal—Civil Procedure Code, Sec. 522. 

Appeal by the Defendant, : 

A brought a suit against B and also joined as defendant C, his own land- 
lord against whom no relie? was claimed, By an agreement between A and B 
the matter in. dispute between them was referred to arbitrators who made an 
award to the effect that the plaintiffs claim was unfounded. The Court made 
a decree in accordance with the award arkl dismissed the suit, A and C then 
appealed and contended that the award was bad as all the parties had not 
joined in the reference. The Judge adopted this view, reversed the decree of 
the first Court and remanded the caee for trial on the merits, B appealed to 
the High Court, Y . 
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* Held (Maclean C. J. and Mookerjee J.)—That no appeal lay against the 
decree mado in accordance with the award. The cases in I, L. R. 25 Calc. 141 
and 757, in so far as they decided that a decree made in accordance with an 
award may be challenged by way,of appeal on the grouud, that there is no 
valid and legal award have been over-ruled by the decision of the Judicial 
Committee in Z. L, R, 29 Culo. 167, « ° 

2 C. L. J. 142 and 158 followed. 

9 C. W. N. 878 doubted. ^ 

Baby Nalini Ranjan Chatterjes for Appellant, 

Babus Umakali Mookerjee and Sailendra Nath Palit for Respondent. 


Appeal allowed, 


Suit, striking off —Default—Restoration. M ` 
Appeal by the Applicants. 


The suit, was one for revocation of probate. On the date fixed for hearing 
both parties applied for an adjournment and the District Judge fixed auother 
date. On this latter date, the Judge being engaged im. Sessions work, adjourned 
the case “along with others" to be heard “ between the 2nd and 5th February 
1904" The case was taken upon the 3rd February and both sides applied for 
a further adjournment on the ground that they were not ready, nor were their 
witnesses present. The District Judge rejected the applications and dismissed 
the suit. 

Held (Ghose and Pargiter JJ.)—The petitions for further time ought to have 
been allowed. The date fixed for hearing was indefinite and the parties were 
evidently under,the impression that another date would be fixed. 


Babu Narendra Kumar Busu for Appellants, 
Babu LHoyendra Nath Sen for Respondents. 
Appeal allowed ; case remanded, 


Decree, validity vf, cannot be questioned in execution proceeding. 

Appeal by the Judgment debtor. 

In the course of proceedings in execution of a decree, the judgment debtor 
Dbjected that the decree was not valid as it had been passed upon consent given 
by & pleader who had no authority to do so; various other irregularities were 
also alleged to have taken place in the course of the suit. e 

Held (Maclean C. J. and Mookerjee J.)—That a Court executing à decree 
cannot go bebind it, as Sec. 944, Civil Procedure Code, pre-supposes and pro- 
ceeds upon the footing of the existence and validity of the decree. 


I. L. R, 31 Calo, 179 followed. 
Ur, Casperaz and Babu Joges thunder Dey for Appellant, 


Babus Umakali Mookerjes, Pramatha Nath Sen, Joy Gopal Ghosha aud 
Khetra Mohan Sen for Respondent, 


. Appeal dismissed, 
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1906. 
° February 2, 





Radha Gobinda Deb 
and another 


t. 
Rajani Nath Nandi, 


R. A. No. 227 of 
1904. 


1908. 
February 12. 


Rashbehari Bingh, 


5 
Thakur Joynandag 
Singh and others. 


Mise. App. No. f 
of 1904. 






4ón 


1906. 
February 8. 
Pratap Narain ^ 

Mukerjce - 


t. 
Becretary of Btate 
and another, 


R. A No. 217 of 
1908, 


1906, 
February 12. 


Taia Chand Mar- ' 


wari and others, 


t. 
Ram Nath Singh 
and others, 


Misc, App. No. 475 
of 1901. 


1906. 
January 24, 





G. 8, Hay and 
others 


t. 
Bhadranund Thakur 
and others. 


R. A. No, 314 of 
1908, 








1900. 
January 23, 


diaddin Ahmed 


T. 
‘amuddin Haider, 
4 x 

' A. No. 2588 
* of 1904, 
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Chaukidari Chakran Act (VI of 1870 B. C.), Seo. 48, construction of. ° 
Appeal by the Plaintiff, 


Held (Maclean C, J. and Geidt J.)—Sec. 48 of the Chaukidari Act means 
not that the resumed lands are to be transferwed to the zemindar of the village 
within which they are geographically situate but to the zemindar of the estate 
to which the lands appertain and of which they form a part and parcel, 

Dr. Hash Behary Ghose and Babus Umakali Mukerji and Binode Behari 
Mukerji for Appellant, d e 

Mr. Sinha and Babus Dwarga Nuth Chakravarti and Sashi Sekhar Bose 
for Respondent. ^ 


Babts Ram Oharan Hitter for the Secretary of State, 
Appeal dismissed, 


Additional Subordinate Judge—jurisdiction. 


Appeal by the, Judgmant debtor. A decree was made by the Additional 
Subordinate Judge of a district. Bubsegently the Court of the Additional 
Judge was &bolished, later on, another Additional Subordinate Judge was 
appointed, The decree-holder applied to the Court of the permanent Subordi- 
nate Judgo to execnte his decree, 

Held (Maclean O. J. and Mookerjee J.)—That the application was rightly 
made to the Court of the permanent Subordinate Judge to which the business 
or the abolished Court had been transferred, and that the now Additional 
Subordinate Judge had no jurisdiction in the matter. 

Babu Jotindra Nath Ghose for Appellant, 

Babu Khotra Mohan Sen for Respondent. 

- Appeal dismissed. 





Putni Regulation ( VIII of 1819 )— Lease, Construction of —Agreement of parties, 

Appeal by the Plaintiffs, "o oy 

Held (Maclean C. J. and Geidt J J—The Putmi Regulation does not apply 
to a lease which includes not only, talugs but a share of cemain jote jama 
lands as also certain rent free lands, st an aggregate rental and there is no 
appropriation of the rent in respect of the different kinds of land included in 
the lease. The parties to the lease cannot make the Regulation | apply by 
agreement if in point of law it does not apply. E 

Moularies Syed Shanisul Huda and Mohamnied Tahir for Appellants, 

Babus Umakali Mukheiji and Satish Chandra Ghose for Respondents, y 


Appeal dismissed. 





Oath —OhMlenge—Ecidence how Jar—not conolusice. 


Held (Harington and Pratt JJ.)—An oath which was taken by a person 
relating to property under Sec, 144, Criminal Procedure Code, is not binding 
as conclusive evidence in any proceeding other than that in which it was taken, 
The challenge and the oath are evidence against the person who gave the 
challenge and against whom on that chalfenge, the oath was taken, It ia 
evidence but it ia not conclusive evidence, 

Moulavies Syed Shamsul Huda and Nurudin Ahmed for Appellante, 

Babus Umakali Mukerji and Satis Chunder Mukerji for Respondents, 

E Case renianded. 
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A HISTORICAL SKETCH OF THE GROWTH OF 
MOHAMMEDAN JURISPRUDENCE. 
( Continued. ) 


Alms to the poor in the name of Zakát are made obligatory. 
Hibah and charitable But over and above this @ Muslim is promis- 

gifta, ed spiritual reward for whatever he may 
give in charity to the poor or to his kindred. The merit of 
making gifts to each other is emphasised. 

In administering the deceased’s estate, his debts are to be 
Suocession and Inheri. paid first, and then the bequests, and what 
Tontancitary disposi- is left is to be divided among the heirs. It 

is ordained that on the death of a Muslim 
certain specified shares are to be given to. the father, mother, wife 
or husband which, however, will be reduced in case he has left 
any issue. If he leaves children, both male and female, the 
residue will be divided among them, each son taking twice: as 
much as a daughter. A- sister, both full and uterine, is also 
allotted a share, and if there is a brother she is to take half of 
* what the brother -gets, following the principle that the male heir 
is to receive double the share of the female. An adopted son 
does not acquire the status of a natural-born son, and he has no 
right to the inheritance. Distant kindred according to the order 
of relationship are to have a share in the inheritance (that is in 
absence of sharers and residuaries). Disposition of property ‘by 
will is held lawful In making a will the claims of the kindred 
ought to be considered, ^ 

The guardian of a mihor isto take care of his person and 
Duty of aminor'sor property and he must not misappropriate 

a lunstio’s guardian. ^ his ward’s property to himself on any pre- 
tence. If, however, he js poor he may spend as much as may be 
absolutely necessary for his wants. On the minor attaining the 
age of understanding the guardian must render to him a true 
accpunt. The same injunctfons are repeated with respect ‘to a 
lunatic’s and an imbecile's person and property. 
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* The bearing of false testimony is forbidden, and a Muslim” 
is commanded not to take, other people’s . 


The giving of false . 
testimony denounced. property wrongfully, by taking a false oath 


before the Judge, or by producing false evidence. A man must 
bear true testimony, although it be against himself or his parents, 
against the rich or the poor. A transaction should be recorded 
' in writing in the presence of witnesses whenever possible. But 
an exception is made in cases “where a transaction takes place in 
the course of trade from hand to hand, or an article has been 
pledged by way of security. A testator making a will should get 
two truthful men to witness it, and a charge of adultery would 
not be established except by the testimony of four witnesses. 

. * The Muslims4re enjéined to settle their disputes amicably, 
` and the Magistrate must adjudge justly and equitably between 
the parties, 

During the lifetime of the Prophet, the Qur'án was not the 
‘Principles of law estab- only source of the ordinances of God. Often 
vs esL itn E questions arose for decision for the solution 
phet (1). of which no direct revelation was vouch- 
safed, or certain points had to be explained and made clear. The 
pronouncements made by the Prophet on all such occasions are 
known as Ahádíth or precepts and are regarded as of sacred 
authority. His dicta in all matters of law and religion were 
inspired and suggested by God though expressed im his own 
words, while the Qur'ánic texts were God's both in language and 
thought. The Prophet’s precepts and usages wereelikewise 


guided by God, and in the same way as the texts of the Qur'án 


furnished an index of what was right and lawful What he 
enjoined should be done was regarded as obligatory. What he 
forbade was unlawful. Any act that he approved and recommen- 
ded was Mandüb or praiseworthy, and whatever he disapproved 


was Makrith or improper and should be avoided. His approval e 


or disapproval was sometimes implied from his conduct. If, for 
instance, a éertain usage or course of action was followed by the 
Muslims within his knowledge and the Prophet expressed no 
disapproval thereof, its legality was presumed. Similarly, if the 
Prophet studiously avoided a certain course of conduct it is to 
be presumed that he disapproved of i& A precept universally 
accepted as genuine, if of a later date and clearly inconsistent 
with it, might modify or repeal a text of the Qur'án, but only a 
few such instances are known in the province of Jurisprudence. 
(1) Summarised chiefly from Al-Bukhari, Mualim and Al-Mishkat, 


` 
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* Many of the precepts merely enforce the injunctions of the 
* Qur'án, but those alone will be noticed here that establish a fresh 
principle or rule, of law. 
It is laid down that*a magistrate should seek his law first in ` 
Where the Magistrate the text of tbe Qur'án and then in the 
icto finie la, precepts and usages of the Prophet himself, 
and if both of these sources fai] him, he must rely upon his 
judgment. The Prophet when heedeputed Mu'ádh to Yaman as 
Governor, asked him as to how he was going to adjudicate cases. 
Mu'ádh answered, “According to the book of God "(meaning the 
Qur'án)'. Then the Prophet enquired how he would adjudge if 
the point was not covered by the Qur'án. Mu'ádh replied, 
'! According to the precedents of the Pfophet. The Prophet next 
enquired how he would act if there was no such precedent. He" 
said, “In that case I will exercise my judgment.” This the 
Prophet approved of. The Prophet also laid down the principle 
that the Muslims as a body cannot agree in an error: a saying 
which has formed the basis for the doctrine of Ijmá, (consensus 
of opinion). 
With regard to family relations it is laid down that the 
Maniago, Texsquives marriage of a grown up girl whether virgin 
the consent of both or widow is not valid except with her con- 
oe sent, which must be signified in the presence 
of two witnesses. It should be celebrated with due publicity, for 
a secret marriage is like fornication, Marriage for a limited 
period (Mut'ah) was at first allowed by the Prophet, but he 
"prohibited it afterwards. 
A Muslim may marry a Christian or a Jewish woman, that is 
Marriage between a 4 Kitdbiyyah (one who follows a revealed 
bee deir o religion), but not an Idolatress. A woman 
and her aunt cannot be combined in marriage. Ifthe wife of 
an infidel embraces Islam she is to call upon her husband to adopt 
her faith and if he refuses she would be entitled to a separation. 
It is not necessary in law that in divorcing a wife the word 
Talag. taldg or its equivalent should be pronounced 
` Dhihar, face to face. A man’s likening his wife to 
the back of his mother (Dhihár) does not effect a divorce, but he 
is only to make atonement for the sin. If the husband accuses 
his wife of adultery and she denies the 
zs charge, both will be made to swear to the 
truth of their allegations and if they take the bath they will be 
separated (Li'án). 
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e It is reported that divorce, marriage and revocation off fe 


divorce are established by the utterance of words regarded as" 
express for the purpose, although in jest. , The right of the wife 


* and of the child to maintenance is made tlear. 


A man that first brings into cultivation waste land becomes 

How proprietary right its owner. Similarly a spring of -water - 
inland aquired belongs to him who is the first to discover it 
and takes possession of it: — , 

Property acquired by an expedition is to be divided among 
those who took part in it with the exception 
of one-fifth share, which goes to the State. 
The revenue realized-by the poor rate (Zakát) was deposited in 
the public treasurg,(Baituel-Mál), but this fund was to be devoted 
only to the use of the poor. Excepting perhaps escheats, there 
was no other source of public revenue. The Imám has custody 
of the’ public property and revenue and it is reported of the 
Prophet that he as the head of the State sometimes alloted land 
to a follower. 

The finder of a trove is to advertise it for a sufficient length 
of time, and if the owner does not come 
forward he can appropriate it to his own 
use. If,a man loses a movable or it is stolen from him, and the 
thing is found in the possession of another 
person, the owner has the better claim to. 
it. If the man in whose possession it is found bought it from 
the thief or the finder, he will be entitled to a refund of oe price 


Public property: 


Troves. 


Stolen articles, - 


he paid, from the vendor. m 


A contract entered into by a man must be fulfilled by him. 

A contract must be For instance, a man saying to another " sell 
performed. this cloth for me for so much and whatever 

you will receive above that (meaning the price specified) is your 
profit,” he will be bound by his contract. The Prophet sanc- 
tioned the delegating of one's authority to 


Age Ye an agent as a matter of convenience. “An 
accredited agent is held to bind the principal by his act. 
ABDUR ‘RAIN. 


To be continued. 


~ * 
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E ^ SHORT NOTES.: E 


fe 
Sebait— Mitakshara fgmily—Surcivorship. 

„Appeal by the Plajatiff. 

A founder dedicated property to ah idol and granted it to X to be held by 
him- as:Bebait. After the death of X, the property was held by his heirs who 
wore members of a Mitakshara family. One of these members happened to be 
an infant, The father and uncle of the infant alienated the debutter property 
as if it was their private estate. A sifit was brought on behalf of the infant to 
set aside the alienation, The purchaser contésted the sult on the ground that 
the infant was not entitled to maintain it, 

Held (Maclean O. J. and Mookerjee J.)—That the plaintiff, as soon sa he 
was born, by virtue of his position as a member of the joint Mitakshara family, 
became a sebait and was consequently entitled to sue to have the alienation set 
aside, . i 

3 W. R. 152 applied. 

Babu Khetra Mohan Sen for Appellant. 

Babu Boidya Nath Dutt for Respondent. 


Appeal allowed. 





Revenus Sale Law, Seo. 37— Bengal Tenancy Act, Seo. 21—Onxs. 


Appeal by the Plaintiff. 

Held (Ghose and Pargiter JJ.)—In a suit brought by a purchaser of an 
estate at a sale for arrears of Government Revenue for recovery of possession of 
lands within the estate, it is for the defendant, who olaims to be a raiyat in 
respect of the lands in suit, to start a prima facie case by showing that at the 
time ‘of the revenue sale and the plaintiffs purchase, he held the lands as a 
raiyat within the meaning of the proviso to Sec. 87, Act XI of 1859 or of 
Sec. 21 of the Tenancy Act. 

Baby Ajay Kumar Banerji for Appellant. 

Moxlvie Serajwl Islam for Respondent. 


Appeal allowed ; case remanded. 


Bengal Tenancy Act, Secs. 05, 178, 170. 


' Appeal by the Defendant. 

The plaintiff held a Sarbarakari tenure (which is a permanent tenure) 
under the defendant under a contract of tenancy executed on the 19th March, 
1899. The lease provided that the plaintiff could be ejected upon failure of 
payment of rent. Rent was not paid and the defendant obtained an order 
in the Revenue Court for ejectment of the plaintiff under the terms of the 
lease. The plaintiff then brought this suit in the Civil Court for declaration 
that the contract for ejectment was bad in law, as jt was in contravention of 
Sec. 65 of the Bengal Tenancy Aet which had been extended to Orissa in 1891. 
The Court below made a decree in favor of the plaintiff, The defendant appeal- 
ed to the High Court and contended that as Secs, 178 and 179 of the Bengal 
Ténancy Act had not been extended to Orissa, it was open t* a tenant to con- 
tract himself out of the provisions of Bec. 65 of the Act. > 
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1906. 
February 19. 


Ram Chandra 
Panda 
e. 
Ramkrishna 
Mohapatra. 


8. A. No. 1791 
of 1902. 


1906. 
February 10. 


Ambica Charan 
Chakravarti 


r. 
Daya Gazi. 


B. A. No. 1903 
of 1901. 


1908. 
February 19. 
Samanta Rajnaralfl 
Das 


" t. » 
Ananta Prosad 
Das, o 
8, A, No. 2300 
of 1902. 


Ld 


1906. 
February 19. 
Gopi Nath Dikpati 

v. 
Jadu Wath Mandal. 


8. A. No. 3968 
of 1902, 





1906, 
February 21. 


Madar Mandal 
` and othèts 


v. 
Mahima Chandra 
Mazumdar 
_and others, 

B. A*No, 1798 
of 1904, 


e , 
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Held (Maclean O, J. and Mookerjee J .)—That a contract in contraven tfon 
of Sec 65 of the Bengal Tenancy Act is bad in law, even though Secs, 178 and 
179 are inapplicable, EU RE 
Babus Nalini Ranjan Chatterjee and Khetra Mohan, Sen for Appellant, 
Babu Asutosh Mookerjes for Respondent, * 


M Appeal dismissed. 





Bengal Tenanoy Act, Seo. 153— Code'of. Citil Procedure, Seo 682, 


Appeal by the Plaintiff. = . 

The plaintiff sued the defendant for rent and obtained a deoree in the Court 
of an officer who had final jurisdiction. The defendant moved the District 
Judge under the last paragraph of Sec. 153 of the Bengal Tenancy Act, who 
reversed the decision on the ground that it was erroneous on the merits, The 
plaintiff appealed to the Wigh Court and also presented an application’ fof 


* Revision under Sec. 622 Civil Procedure Code, 


Heid (Maclean O, J, and Mookerjee J.)—(17 That no appeal lay as the District 
Judge had not decided any of the special questions mentioned in Sec, 158 Bengal 
Tenancy Act. 

(2) That the District Judge had exceeded hia ‘jurisdiction in interfering 
with the order of the firat Court on the ground that it was erroneous upon the 
merits, The first Court, assuming that it had decided erroneously, had not 
acted without jurisdiction or acted with material irregularity in the exercise 
of its jurisdiction. As the District J udge has interfered ina case in which he 
had no jurisdiction to interfere, the High Court could set aside his order under 
Sec. 622 0. P. 0,” : 


Babu Nalini Ranjan Chatterjee for Appellant, . 
Babu Boidya Nath Dutt tor Respondent, E 


, Appeal dismissed, urder reversed on revision, — 
: r 





Landlord and Tenant— Denial 
possession, E 
Appeal by defendants Nos. 1—3. n 


The defendants 1 to 8 held the lands in dispute under the plaintiff, They, 
sold the land to defendant No. 4 and then obtained a gub-lease from him and ` 
continued to hold the land as under him, It was found that their right under 
the plaintiff was not transferable, : 

Held (Mitra and Geldt JJ.)— The plaintiff was entitlel to khas possession 
against defendant No, 4, but not against defendants Nos, 1—8, whose conduct 
did not amount in law to an abandonment, 

9 C, W. N. 879 followed, 

Babu Haraprasad Chatterji tor Appellante, 

Babu Bepin Chandra Mallik lor Respondents, 


Appeal allowed ; Case remanded, 


. 
<- — gnt Y Men * 


of—titlo — Abandonment— Ejeotment— Khas 


Vou. 111.) SHORT NOTES. 
‘Nil Procedure Code, Seo. 108—Hzparte Deores against sevoral defendam, 
setting aside of — Effect. 
Rule obtained by “defendant No. 4, 

. Held (Pratt and Geldt JJ. )-eWherean exparte decree is set aside on the 
application of some only of the defendants, the entire decree is set aside 
and the trial denovo ought to be a trial éf the whole case, in the presence of 
all the parties. 

T. L, R. 25 Cale. 155 followed. e : 
6 ©. W. N. 109 distinguished, é 
Messrs, G- D. Seal and B. C, Seal for Petitioner, 


Babu Mohendra Nath Roy for Opposite party. 
Rule discharged, 


Limitation Aot Seo. 5—Sufficient cause, for filing appeal out of time. 
Rule obtained by the Defendants, e. 


Whore the defendants in a suit valued at over 5,000 Ropes preferred an : 


appeal to the District Judge against an order by the Subordinate Judge refu- 
sing to set aside the ezparte decree in the case, and when the District Judge 
returned the appenlfor presentation to the High Court, On an application 
filed for leave to prefer the appeal after the period of limitation for appeal- 
Ing from the original decree was over, 

Held (Rampini and Geidt JJ.)—that it was a case of negligent mistake 
and not a bona fide mistake, and that the appeal was time-barred, 

T. L. R, 10 AU. 587 referged to. 

Babu Surendra Chandra Sen for Petitioners. 

Babu Bharat Chandra Roy Chowdhury for Opposite party. 

Ruls discharged, 





i Possession—Defendants in possession—Limitation, when begins to 


en by thp Plaintiff. 

Held (Mitra and Geidt JJ.) —Where ‘the plaintiff has got a rent decree 
against the defendants and in execution of such decree has obtained symbolicad 
possession of the lands held by them, the defendants continuing in 
actual possession, limitation begins to run, as against the plaintiff, from the 
date of the symboiical possession and not from the date when he tried to get 
“actual possession of the lands and was resisted. 
¢ Babu Narendra Kumar Basu for Appellant, - 

No one for the Respondent. 

Appeal dismissed. 
Possession without title for less than statutory period, effoct of. 

Held (Bainpini and Geidt JJ.)—That a person who has taken possession of 
land without title has, while he continues in such possession and even before 
the statutory period has elapsed, a transmissible, devisible and heritable 
interest in the property though one which is liable at any moment to be 


defeated by the entry of the original owner, and if such person be succeeded i 


in the possession by one claiming&hrough him who holds til the expiration 
of that period, such sucosssor has then as good a right to, the possession, ne 
he had himself occupied for the whole period, 
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1905. 
Decembor 6, 





In re Hari Das 
, Karmakar 


Civif Rule No. 1901. 


of 1905. 





1806. 
February 22, 


Diem Sana and 
others 


r. 
Gunendra Nath, 


Oivil Rule No 1815 


of 1906, 


—— 


1806. : 
February 21. 
Basanta Kumar 
g Mitra 


v. 

Kafi Mahmuds- 

8. A, No, 105 
of 1901. 


- 1906," 
February 23, 


Administrator 
General of Bengal, 


v. 
Abinas Chunder, 


8, A. No. 2506 
of 1903, 


5 


is 


1900. . 


^ February 22. 


Prosanno Kumar 
Das and another 


e. T. V 
Amar Chand Das 


e c 
B. A. No. 1611 


In re Chairman of 
the Municipal 
Commissioners of 


Civil Rule No. 4065 


and others, 


of 1904. 


1900. 
Jaxuary 18, 


Bhagulpur 


of 1905, 


1908, 


February 19. 


Bajrangi Sahai 
v. 
Udit Narain Singh, 
8. A. No. 2209 


* 





of 1903," 
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e Babus Dwarka Nath Chuckerbutty and Girja Prosonno Roy Chowdhry flor 
Appellant. ` 
Mr. L. P. Pugh and Babu Kishori Lal Birkar for Respondent. 


xs š ° Appeal dismissed, 


` 
- 


e e 
Indian Contract Aot Sec, 73— Dreach of Contract—Damages- —Speoific 
Agreement, f ) 


Appeal by the Plaintiffs, . 

The parties agreed that the plaintiffs should be duly admitted into Boclety 
in all social matters on their paying Re, 500 to the defendants and they further 
agreed that if the defendants failed to get the plaintiffs so admitted they would 
return the sum of Rs, 500, Defendants failed to get the plaintiffs so admitted 
and plaintiffs sued for the money, i 

Held (Mitra J,)—They yere entitled to get the money back, The case was 
not’one for damages under Sec, 73 of the Contract Act but one for compelling 
performance of a specific agreement, 

82 TV. R, 517 distinguished, 

Babu Jogesh Chandra Ray for Appellants. 

Babu Braja Lal Okakravarti for Respondents, 


Appeal allowed, 





Bengal Municipal Act Seo. 963— Notice, 
t 


Bule obtained by the Municipality. . 

Held (Maclean O, J. and Geidt J.)—That no notice under Sec. 868 is re- 
quired to bring a suit for restitution of possession of lands taken over by a 
Municipality, : i ; ' 

I. L. R. 0 Calo, 8 and 2 C. W. N. 689 followed. 

Babus Umakali Mukherji and Satish Chandra Mukherji tor Petitioner, 

Dr. Sarat Chandra Banerjeu tor Opposite Party. * 


Y 


Rule discharged, 





Mortgage— Partial payment of consideration. 
Appeal by the Plaintiff. X . 
The plaintiff sued to foreclose a mortgage. The defendant denied receipt 
of consideration. The Lower Appellate Court found that the consideration had 
been paid in part, but dismissed the suit on-the ground that the deed did not 
« create a valid charge as only & portion of the money had been advanced, 
Held (Maclean C. J, and Mookerjee J.)—That when a portion of the con- 
sideration recited in a mortgage bond is proved to haye been advanced, the 
mortgage is good to the extent of the money paid, 


1. L. R. 18 Mad, 126 explained and distinguished, 
Babu Digambar Chatterjee for Appellant, E . . 
` Babus Umajah Muherjes, Akhoy Kumhr Banerjee amd: Satis Chandra 
Muherjes for Respondent, .- - 2127 : UU wu s ] 
; . ` Appeal allowed; 
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[Extra Strriesey'r.] 
Our new Chief Justice. 


- We are deeply gratified to learn that the Governor-General 
in Council have appointed the Hqn'ble Mr. Justice Chunder 
Madhub Ghose to perform the duties of Chief Justice of the 
Calcutta High Court during the absence of the Hon'ble Sir 
Francis William Maclean on furlough from the llth May to 
the 4th August 1906. Mr. Justice Ghose is now the senior 
puisne Judge of the Court, and his appointment will, no doubt, 
give universal satisfaction. We offer our warmest congratulations 
to him for having attuined the crowning point of his long and 
distinguished judicial career. 
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A HISTORICAL SKETCH ÓF THE GROWTH OF 
MOHAMMEDAN JURISPRUDENCE. 


( Continued. ) 


In buying and selling the bargain must be fair. The subject- 
matter of the contract must be in existence, . 
and the bargain is not to be struck until 
after the inspection of the goods. No party is to take the other 
by surprise, and transactions regarded as speculative and of a 
gambling nature are condemned. Contracts of sale which under 
the names of MaAdgalah, Muldmasah, Mundbadhah and Musd- 
banah were prevalent among the Arabs are prohibited on the 
ground that they are likely to lead to hardship towards one or 
other of the parties. 

Ribá (usury) is thus defined :—A sale of gold, for gold, silver 
for silver, wheat for wheat, date for date 
unless it be from hand to hand and for an 
equal quantity, is Ribá and therefore unlawful. Both the man 
that takdf and the man that paye riód are denounced. 

It is lawful to pay in advance the price of goods (ascertained) 

to be delivered within a stated period. Such 

Salat. Pledge: a contract is called Salam. It is lawful to 

pledge an article for the price of goods bought, and it is reported 

that the Prophet himself once pawned his coat of mail with a 
Jew for the price of wheat which he bought. 

The making of an inter vivos gift (hibah) is gncouraged. 

Hibab is not valid until possession is given 

Hibat os dE: of the subject-matter. The taking back of 

a gift from the donee is reprobated. A creditor may make a gift 

of the debt owing to him to the debtor, and this will operate as 

a release. A man giving d property to another, it becomes the 

donee’s absolutely, but if it is given on condition that the donee 

is to enjoy it for life then«on his death the property will revert to 

the'donor. 


Buying and Selling. 


Ribs defined. 


" z 
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e Sadaqah or charity in its widest sense is enjoined as a means 
of securing the highest spiritual benefit. 

caer It is expressed to include not only alms or 
gifts to the poor, but benefactions in*any form either to an 
' individual, rich or poor, relative or,stranger, to the public or to a 
class.of persons. A distinction is made between simple gift and 
Sadaqah in the fact that by the former the donor stipulates for no 
spiritualareward while he does by the latter. 
The Prophet instructs a Muslim to settle his 
property (by way of Wakf) so that the corpus or substance may 
not be alienated and the profits may be devoted to purposes of 
Sadagah. Besides landed property, he appears to have held that 
à camel may be made Wakf and also a coat of armour and other 

weapons of warfare in the cause of religion. 

A man selling his share in an undivided property must first 
of all offer it to his co-sharer (Shufab). If 
. the share is divided by metes and bounds no 
right of Shuf'ah arises. 

A lease of land for a short period for a fixed rent in money 
is lawful, and it is reported that the Prophet 
Himself and his companions granted leases. 
.He disapproved without forbidding it, a lease by which a certain 
portion of the produce or the produce of a particular plot is 
stipulated to be given to the lessor as rent, becquse of the 
uncertainty of consideration. 

The power of disposing of property by a will is restricted to 
one-third of a man’s possession. fe cannot 
bequeath more than that even to a charity 
or for religious purposes. A bequest in favour of an heir is 
declared invalid unless the other heirs assent to it. A testamen- 
tary disposition may be made even by signs. 

In the domain of the law of inheritance, there are sev eral i im- | 
isGenoasline Nad Ta portant principles established by the Hadfth. 

heritanfie. The ¿doctrine of  residuaries (Asabah) is 
enunciated to the effect that after’ satisfying the shares the 
residue is to go to the nearest male heir. The right of the 
distant kindred to inheritance in absence of sharers and resi- 
duaries is also laid down explicitly. For instance, sister’s children 
and the maternal uncle are admitted to inheritance if there is no 
nearer heir. The right of inheritance vests in a child on birth- if 
‘it lived long emough to utter a cry. An'illegitimate child does not 
inherit from his natural father and his descent from him is"not 


Waki. 


Right of Pre-emption. 


. Leases, 


Wills. 
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wecognised by the law. But he may inherit from his mother. 
À Muslim cannot inherit from an infidel nor an infidel from a 
Muslim. An apbstate from Islam forfeits his right to inheritance. 
A person that has caused the death of another is debarred from 
inheriting the estate of the deceased. 

EF valo of fines Diyah) A scalefof fines or compensation (diyah) is 


presoribed. fixed according to the nature of the offence. 
For minor offences, not being of the nature of those for 


Yonthuetfobuimr which the puhishment is fied by the 
offences. Qur'án, the sentence is not to exceed 1o 
stripes, according to some traditions, and accordipg to the others 
the maximum is 40 stripes. "Abuse and defamation (not amount- 
ing to Qadhf) are instances of offences of this class. | i 
A magistrate should decide a case in the presence of parties. 
Procedure; Decision The burden of proof is laid on the plaintiff. 
niu presence of He is to adduce evidence, if any available, 
Proof and Oath. ^ in support of his allegation, but if no such 
evidence is adduced or accepted, the defendants will be asked to 
take the oath if he denies the claim or charge. On his taking 
the oath he will be absolved from liability. “A man of Hadhra- 
maut and a man of Kindah came to the Prophet, the one com- 
plaining that the other had wrongfully taken his land. The man 
of Kindah denied the plaintiff's claim and asserted that the land 
was his and he had possession of it. The Prophet asked the 
plaintiff if le had any evidence in support of his claim, and on 
his replying in the negative observed that he was entitled to call 
upon thÉ defendant to take „the oath. The plaintiff said, 
u O Prophet of God, that man (meaning the defendant) does not 
mind swearing to anything and does not fear God." The 
Prophet said to the plaintiff, “that is all that you’ are entitled 
to" (meaning the defendant's oath). The defendant then went 
away to take the oath, and as he left the Prophet's presence he 
observed, “If the man (meaning the defendant) falsely swears in 
in order to keep what is not his, then when he will meet God on 
the day of Judgment he will find His face turned away from him. 
in anger.” A case is reported in which two persons laid claim to 
a beast of burden and both of them adduced evidence. ` The 
Prophet decided in favour of thé person who had possession of 
the animal. In another cafe in which each ef the parties produced 
evidence the Prophet ordered lots to be cast. The testimony of 
Se ee Pree et a dishonest pérson, of an adulterer Or 
morfy is jnadmissible. adulteress, of a person who bears malice 
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towards his neighbour or of a slave in favour of his master is nof 
to be accepted. j . : 
With the Prophet’s death which occurred in June, 632 A.C. 
Tho growth of Mu- the eleventh year of the Hijrah, a new era 
kamm ace rid commenced in the history of Mohammedan 
of the Prophet, Jurisprudence. There was no longer an 
accredited messenger through whom God could promulgate 
His wishes and commands for, the guidance of the Muslims. The 
Divine Book and the precepts and precedents of the Prophet 
were closed, though they were still accessible for reference and 
instruction. If a text of the Qur'án or pronouncement of the 
Prophet covered a point, there was no difficulty ; or, if the 
Prophet had decided a similar case, the decision was no doubt: a 
binding precedent to follow. But not merely fresh facts but 
entirely new circumstauces arose, for.which no provision had 
been made, specially as the affairs of the community became 
more complex with the growth of the Empire. In the absence 
of authority the Companions had to guide themselves by the 
light of their reason, having in regard those usages ('urf) of the 
community which had not been condemned by the Prophet. 
Those who were associated with the Prophet as his companions 
and often shared his counsels must have known, as if by instinct, 
the policy of Islamic law, and whether a particular rule or 
decision was in harmony with its principles. It is presumed 
therefore that an agreement among the Sahábah in a particular 
The age of the Com. View, vouched for its soundness, and such 
Ong. agreement (ijmá has been treated as an 
independent source of law next only to the Qür'án and the 
Hadith. The first and the most momentous problemthat the 
community had to solve on the Prophet's 
death was that of finding a successor to him 
as the head of the Mohammedan commonwealth. Over this 
question the Mohammedan world has since then divided itself 
into two hestile factions, the Shí'ahs who assert that the Imamate 
or Caliphate should have continued in'the family of the Prophet, 


Election of the Caliph. 


and the rest of the Mohammedan bodies who support the right - 


of the community (Jamá'ah) to elect the chief. 


ABDUR RAHM, 


To be continued 
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THE NEW ADyOCATE-GENERAL 


We beg to offer our heartiest congratulations to Mr. S. P. 
Sinha on his appointment as Offg. eAdvocate- General of Bengal, 
vice Mr. O'Kinealy on leave. : 

Called to the Bar by the Lincoln's Inn in 1886, Mr. " Sinha 
has been an Advocate of our High Court for about 20 years and 
his career is the record of speedy and consistent success in the 
profession of which he is so distinguisfed a member, and his, 
appointment is a fitting recognition of his high talents. He isa 
member of our Editorial Committee and has been especially 
kind to the Journal from its commencement, giving it much 
timely advice and assistance. We have, therefore, reasons to be 
specially gratified at the appointment of Mr. Sinha, who is the 
first Indian who has been appointed Chief Law Officer of the 
Crown in Bengal. We are thankful to the Government for 
having made such a happy selection. 


* 


CONSTITUTION OF THE HIGH COURT BENCHES 
r From the 30th March 1906. 


Maclean C.J. and Geldt J.—Burdwan Group and Privy 
Council Dept. 

Ghose and Caspersz JJ,—Rajshahi Group. 

Rampini and Mookerjee JJ.—Presidency Group. 

Brett and Holmwood JJ.—Patna Group. 

Mitra and Ormond JJ.—Appeals of all Groups. 

Harington and Pratt JJ.—Criminal Bench. 

Sale, Bodilly and Woodroffe JJ.—Original Side. 
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. REVIEWS. : 

The Land Acquisition Acts—by H. BEVERLEY, m.a., revised 

by F. E. PaARGITER, B.A4.—5th Ed.—S. K.-Laumi & Co, 
ALCUTTA, 1905, Rs. 5. . 

We welcome a new edition of this tommentary on the Land 
Acquisition Acts, which hae been rightly regarded as indispen- 
sable by all who have occasion to administer the provisions of the 
Act. The cases, English and Indian, have been brought up to 
date and the notes upon Sec. 23.indigate what care has been taken 
in arranging and classifying the large mass of authorities which 
are not always easy to reconcile. We have no doubt, the book 
will continue to be appreciated as it always has been in the past. 
It is needless to say that the mechanical get up is creditable to 
the well-known firm of publishers responsible for it. 





Hindu Law—by J. R. GHARPURE, B.A., L.L.B.—MaRuTI BABAJI, 
à BomBAY, 1905, Rs. f. 

The importance of this little book on Hindu Law is not to 
be judged by its size. It is in no sense a Digest of Case-law or a 
mere re-production of the existing works on the subject. The 
author gives the original texts but not too profusely, and then 
traces the development of the law upon each point. This is 
followed by criticisms and comments which must be extremely 
helpful to a student who is anxious to acquire an intelligent 
knowledge of the subject. It will be a mistake, however, to 
suppose that advanced students will not find the book useful. 
As a matter of fact, it will be found to bean excellent guide 
tothe authorities even by the busy practitioner. Portions of 
the book to which special attention may be drawn are those 
dealing with the adoption of an only son, the English joint 
tenancy and Hindu joint family, the different kinds of co- 
parcenary property, son's right to partition and stridhan. We 
can, without hesitation, commend the book to all our readers. 


Elements of Criminal Law and Procedure—Us A. M. 
WILTSHERE, LL.B.—SWEET & MAXWELL, LONDON, 1906. 75.-Ód. 
This is anew volume of the students’ series. It sets out 

concisely the essential principles of the Criminal Law, explains 

in detail the most important crimes and also gives precedents of 
indictments. The chief merit of the book is that it does not 
seek to over-burden the mind of the student at the first starting 





and we have no doubt, beginners wil find this plain outline. 


quite sufficient for his purposes. 


A Guide. to Students Law Books—by J. S. Duckers— 

Sweer & MAXWELL, LONDON, 1906. 3s.-6d. net. 

This little book contains a brief notice of digi current 
law book, suitable for the use of students, for the legal pro- 
fession or for University Law Degrees. Two pu sd are 
added dealing with the topics, ‘How to become a Barrister” 
and “How to become a Solicitor,’ Which are followed by the 
Regulations of the Bar Council and of the Law Society. The 
work will be found valuable, not only by those Indian students 
who intend toproceed to England with a view to receive their 
legal education there, but also to those who, while here, desire 
to acquire a competent knowledge of English Law. 
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» SHORT NOTES. n 
Plaint— Rejeotun—Qiuil Procedure Code, Seo. 54 ol. (b). 


Appeal by the Plaintifg 
A brought a suit against B upon a plaint insufficiently stamped. The 


` Court fixed a time for the pele d of defieit Court fees which however 


were not paid within tbe time so fixed, but were paid, Inter. The plaint 
was registered. At the hearing the defendant objected that as the deficit 
Court fecs had not been paid within the time allowed and as the plaintif had 
neither asked for nor obtained an extension of time, it was obligatory upon 
the Court to roject the plaint. The first Court upheld this contention and 
dismissed the suit, The Lower Appellate Oourt affürmed this decision. The 
plaintiff appealed to the High Court. As there was a conflict of authorities 
upon the question, whether after a plaint had been ordered to be registered 
and had been actually registered, it is competent to the Court to reject it 
under Sec, öt Cl, (b), Civil Procedure Code, their Lordships (Maclean O, J.e 
and Mookerjee J.) referred the matter to a Full Benoh. 

I. L. H. 8 Calo 199, 1 C. W. N. 670 and I. L. It, 27 Calc. 376 referred to. 

Babus Umakali Mukerjee and Sailendra Nuth Palit for Appellent, 

Babu Lachmi Narain Singh for Respondent, 

Case referred to Full Benoh. 


, 


Partition suit — Preliminary consent deores, not given effect to—Fresh suit for 
partition — Ciwil Procedure Code, Seos. 13, 103, 396. 


Appeal by the Defendants, 

The plaintiff in 1890 brought a suit for partition. The suit was compro- 
mised, and it was settled that the plots 1, 2 and 8 were to be divided in a certain 
manner, An meen was appointed to effect the partition, but he did not 
partition the disputed plots Subsequently the parties did not appear and 
the executiga proceedings then pending were dismissed for default on the, 
19th June 1894. g l 

The present suit was instituted on the 24th January 1903 for partition 
of plots 1, 2 and 3. 

Heid: (Rampini and Geidt JJ.)—That the suit is not barred under 
sections 18 and 103, Civil Procedure Code. There was no final decree passed 
in the previous suit. The decree that was passed on the compromise was & 


' preliminary one which never reached the stage of a final decree under Sec. 396, 


Civil Procedure Code. 

That Sec. 108, Civil Procedure Code hag no application to execution pro- 
proceedings and the previous suit avas not dismissed under Sec, 108. 

When a decree declaring a right to partition has not been given effect to by 
the parties proceeding to partition in accordance with it, it is competent for 
the parties or any of them, if they still continue to be interested in the 
joint property, to bring anothgr &uit for a declaration of a right to partition 
in case their right to partition is called in question at a time when by reason 
of limitation or otherwise. they cannot put into effect the decree first obtained. 


I. B. R. 18. All, 818 £ollowéa. e : 
3 Dom, L, R. 94 distinguished. 


81s 


1908. 


. February 28. 





Padmanund Singh 
. t. 
Anantalal,: 


8. A. No. 990 of 
1904, 
Full Bench 
Reference, 
- 


1908. . 
Maroh 16. 


Madàn Mohun 
v. 
Baikunt Nath. 


Misc, App. No. 342 
of 1904, 


622 ° 


1908. 
March 14, 


E. D enti 
others 


2. Z 
Ramdhary Sahu 
ang others. 


8, A. No, 1610 of 
1904. 


1908. 
Maroh 2, 


Pro Chandra 
Ganguli and others 
v 


Oherag Ali, 


S. A. No. 189 of 
905. 


1908. 
Maroh 10, ` 


Sarat Chandra Ghose 
and others 
v. 
Barada Sundari 
Debya gnd other, 


B. A, No. 3884 
of 1904. 
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Babu Sarat Chandra Ghosh for Appellant. 
* Babs Provas Chunder Mitter for Respondent, 


. Appeal dismissed. 


Partition swit—Valuation— Suits Valuation Act—Dismistal of suit, 

Appeal by some of the Defendants. 
. Held, (Harington and Pratt JJ.)—A*suit for partition, where the entire 
estate is valued at over Ra, 2,000, is not maintainab'e in the Court of a Munsiff 
specially empowered to entertain guitg valued up to Rs. 2,000 even if,the share 
of the plaintiff was valued at less than that sum. 

3 0. L. J. 197 followed. 

(2) Where it is not shewn that the disposal of the suit has been prejudi- 
cally affected by the undervaluation, the Court will not dismiss the suit, 

1. C. W. N. 136 followed. 

In the present case the suit was remanded to a Subordinate Judge for trial, 

Babu Digambar Chatters? for Appellants. 

Babw Umakali Mukerji and Syed Mohammed Tahir for Respondents, 

i Appeal dismissed. 


P 


Bengal Tenancy Act, Sec. 20— Enhanoement of rent—Evidenoe Act, Sec. 91— 
Admissibility of avidence—Terms of a contract. i 
Appeal by the Defendants. 

Plaintiff sued for a declaration that a Kabuliat executed by him agreeing 
to pay rent enhanced at more than 2 annas in the Rupee over the previous rent 
was void, The defendants wanted to prove that improvements, had taken 
place on the land and that the present Kabuliat contained provisions less 
stringent than were entered into by the plaintiff previously and that. therefore 
the Kabuliat was valid under Seo, 29 (2) and 29 (3) of the Bengal Tenancy Act, 
The Lower Appellate Oourt refused to admit such evidence. . 

Held, (Mitra and Ormond JJ.)—(1) The consideration for a contract is not 
one of its terms within the meaning of Sec, 91 of the Evidence Act and evidence 
may therefore be given of such consideration. , ^ 

(2) That a Kabulyat agreeing to pay enhanced rent at more than 2 annas 
in the Rupee is not valid merely because it is executed in consideration of the 
avoidance of stringent conditions in the previous lease. 

Mr, Sinha, Babu Dwarka Nath Chakravarti and Dr, Priya Nath Sen 
for Appellants. — : . 

Babus Lalinohan Doss and Jnanendra Nath Bose for Respondent. 

Appeal allowed ; case remanded, ° 


Bengal Tenancy Ait, Beo. 50—Presumption—Swit for ejectment on the ground of 
transfer of a non-transferable holding—Procesding under the Aot, 
' Appeal by the Plaintiff. 

A and B were tenants under X in respect of a non-transferable holding 
which they sold to ©. X sued to eject A, B and 0, C alone defended the sult 
and pleaded that the holfling purchased by hfm was transferable as his vendors 
were raiyats at fixed rates. The Court below found that rent had been paid 
ata uniform rate for 20 years and applying the presumption mentioned in 
Bec. 50 of the Bengal Tenancy Act, concluded that the rent was fixed in per- 


petuity. . 


Vor. IIT.) SHORT- NOTES. 
* Held, (Rampini and Mookerjee JJ.)—that the suit was one for ejectmertt 
-of a person alleged to bea trespasser and was not a proceeding under the Bengal 
` Tenancy Act and conseqpently Bec. 60 had no application. 
Babu Jogesh Chandra Roy fer Appellants. 
Babus Lalmohan Doss, Surendra Chandrg Ben and Shyama Prasanna 


Mazumdar for Respondents. 
i Appeul allowed ; case remanded. 


Bengal Tenancy Act, Secs. 105, 106 —Maintainability of exit. 

Appeal by the Plaintif. nm 

The defendants-were recorded in the Khatian of the Cadastral Survey 98 
intermediate tenure holders. The plaintiff did not take the remedy mentioned 
fn Beo. 106 of the Tenancy Act. He subsequently took a settlement from the 
Government and is now the zemindar. He sued to avoid the tenures of the 
defendants. è 

Held, (Bodilly and Mitra JJ,)—The suit was not maintainable. The 
settlement-holder is bound to recognise intermediate tenure holders mentioned 
in the settlement papers. - 

Unreported ense of Chandra Mohan v. Dlonmatha Nath Mitter, decided by 
Banerjee and Pargitor JJ. on the 3rd July 1903 followed. 

Dr. Rashbehary Ghose and Babus Baidyanath Dutt, Monmohan Dutt and 
Girish Chandra Pal for Appellant. 

Babus Nilmadhab Bose and Shib.Chandra Palit for Respondents. 


^ 





Bengal Tenancy Act, Beo. 111—Hjectment suit on the ground of ‘trespass. 
" ' Appeal by the Defendants. 

A sued to eject B on the ground that B was a trespasser. B set up A 
tenancy and pleaded that the suit was not maintainable as settlement procecd- 
ings were in progress in respect of the village in which the land was situated, 
` _ Held, (Jaclean C. J, and Mookerjee, J.)—That the suit was not one for 
the alteration of the rent or the determination of the status of any tenant 
within the meaning of Sec, 111 of the Bengal Tenancy Act and was consequent« 
ly not barred under that section, . 

Babu Surendra ‘Nath Ghosal for Appellents, 

Moulvi Mahomed Tahir for Respondents. 


Rent Buit— Bengal. Tenanoy Act, Sch. TII, Art. 2(b)— Limitation 
Art, 132. 


Appeal by the Defendant. — * 

Held, (Mitra and Geidt JJ.)— Where there is & special rule of Hmitation 
prescribed by law, that rule is to be followed to the exclusion of the more 
general rule. In suits for rent the period of limitation is that preserfbed by 
Article 2 (b) of the third schequle of the Tenancy Act ind it cannot be 
extended by the application of the ordinary rules of limitation prescribed by 
the Limitation Aet. . . 

. Dr. Priyanath Sen for Appellant, s 

‘Babu Akhaykumar Banerji for Respondent. : 


Act, Soh, II, 


Appeal allowed, 


————— 


Z / 


632 


1906. 
February9. 


Tapanidhi Raghu- 
nath Puel é 
v. 
Pitambar Gajendra 
Mahapaty. 
* R.A No. 339 
of 1904. 


Appeal dismissed. 


1906, 
March 2. 
Rajaram Singh and 
others 


t. 
Sheo Persad Roy 
and others, 


S. A. No. 1605 
of 1904, 


1900. 
February 27, 


Kali Charan 
Bhowmik 


T. 
Harendra Lal Roy, 


S. A. No. 2076 
of 1904, 


l 
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1906. Mortgage deed — Attestation by illiterate witnesses. : 
AMgroh 14. . 
Appeal by the Defendant. . 
Sasi Bhusan Pal A mortgage deed was attested by witnesses whe were illiterate; their 


Secretary of State names were affixed to the deed with their cOnsent by the writer, they having 
for India & others, expressed their consent by touching the Ren. 
8. 4. No. 5 9973 of Teld, (Rampini and Mookerjeo JJ.)— That the deed had been attested in 
ET: a manner which satisfied the requirements of Sec. 59 of the Transfer of 
= Property Act. Sec. 59 does not require*that the attesting witnesses should 
sign thelr names with their own hnfids, 
9 M.& W. 402; 8 Q. B.D. 130; 4 E. & B. 450. I L, R. 24. AU, 319; 
S Q. B. D. 305 and 32 Ch. D. 337, referred to, 
e > 2 C. W. N. 603 : 8 O. W. N. 84;7 C. W. N. 160 and I. D, R. 20 Cale, 749 
applied, ^ 
Babu Hara Prasad Chatterjee for Appellant, 
s Babus Ram Charan Miller and Srish Chandra Chowdhury for Respondents, 


Appeal dismissed, 
1908. Limitation—Symbolical possession—Admisaibility of evidence— Evidence Act, 
Maroh 16, , sections 11, 13. 
Dwarka Nath Bakshi Appeal by Defendants Nos. I and 2. 
and another The question in dispute between the parties was whether certaitt home- 
M sania Lal stead lands appertained to howla Raghu Ram. 
Chowdhury, Held, (Rampini and Geidt JJ.)—Documents which though not interportes 
=> but are transactions regarding these lands and recogtised the right to hold- 
8. A ADM them as parts of the howla, are admissible as evidence of relevant facts under 
— section 11(b) or 18 of the Evidence Act. ! 
EL. R. 16 Mad, 194 and 23 TV. R. 293 followed. : 


(2) That Hmltation as against the purchaser at an execution sale who has 
obtained symbolical possession, runs not from the date of aoe from the 
date when such possession is obtained, * 

Babu Sarat Chandra Basak for Appellants. 

Balms Nilmadhnb Bose and Kishori Lal Sircar for Respondents. 


Appeal dismissed, 


Kabuliat— Non-execution— Admission of exeoution before Registrar, affect of 
. 1908. Appeal by the Plaintiff, 
February 28. 
aid A kabuliat was drawn up and was intended to be executed by A, B and C, 
W. M, Grant A and B executed it but O did not ; ; A, Band C then went before the registering 


oe officer and admitted exeention and upon such admission the document was 
Hansoo Singh and i 


‘another, registered. ` 

— Held, (Maclean C.J. and Mookerjee J.)—That the kabuliat was not a valid 

8. "1 ids and binding docwment so far as C was conoerned, as it had not been executed 
Rata by him. bs 


Babu Pravas Chunder Jitter for Appellant. 
z Babu Joges Chunder Dey for Respondent. , 


° » Appeal dismissed. 
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The Hon'ble Mr. JUSTICE F. E. PARGITER, B.A., LC.S. 


WE have great pleasure in, presenting to our readers the 
portrait of the Hon'ble Mr. Justice largiter who has just retired 
from India after about 31 years' service. 

Frederick Eden Pargiter, second son of the Rev. Robert 
Pargiter, late Vicar of Towersay, Bucks, was born on the 28th 
March 18:2. He was educated at the Taunton Grammar School, 
whence he proceeded to the Exeter College, Oxford. He Was, 
ever a diligeni student and obtained first class honours in Mathe- 
matics in Moderations (1871) and also the Boden Sanskrit Scholar- 
ship in 1872. He took his B. A. degree with a first class in Mathe- 
matics in 1873 and the same year was selected for the Indian 
Civil Service after having passed the open competition. P assing 
the final examination in 1875 with the Sanskrit prize, he joined 
the service on the 23rd July of the same year, coming out to 
India on the 9th. November 1875. His first appointment was 
that of Assistant Magistrate and Collector at Chittagong. 
During his early years in the service, Mr. Pargiter acquired 
exceptional, knowledge of the Revenue Settlement of the 
Province, having been Commissioner in the Sunderbunds for 
over 4 ygars from April 1879 (one fruit of his labours as such 
being The Revenue History of the Sunderbunds fram 1865 to 1870) 
and Settlement Officer of the Noabad Taluks in Chittagong, 
In 1884, he was also for sometime placed on special duty to 
acquire land for the Kidderpore Docks, and the special knowledge 
he gained there, supplemented by that acquired as District Judge 
of the 24-Pergunnahs in later years, stood him in good stead in 
the editing of the Land Acquisition Acts by Beverley, which under 
his supervision has come to be regarded as the stafdard work 
on the subject, running thróugh several editions in a short time. 

In 1878, he first officiated as District Magistrate and Collector 
and in 1885 he officiated as Under-Secretary to the Government 
of Bengal, and after passing through the variqus grades of the Civil 
Service, Mr. Pargiter became an officiating District and Sessions 
Judge in 1887, was confirmed as such in 1893 and was appointed. 
to officiate as a Judge of the Calcutta High Court ¢n the place of 
Sir Henry Prinsep in April 1903. He was finally appointed as 
a Judge of the High Court in March 1904. 


* s ds 
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e On the Bench, Mr. Justice Pargiter was ever courteous tà 


the'Bar who held him in high esteem, and was always anxious 
to do justice. He was an extremely conscientious and pains- 
taking judge. He was hardly long énough on the Bench to 
enable him to enrich our Reports with many brilliant decisions or 
luminous expositions of the law, but the profession will long 
remember him as a patient and careful judge, always anxious to 
see all the sides of a question that might be presented to him. 

In 1905, Mr. Justice Pargiter was appointed a Fellow of the 
Calcutta University and was elected President of the Faculty of 
Law. During the whole course of his career, he kept up his 
early love for Sanskrit. He passed the High Proficiency 

e Examination in that language with credit. He joined the Asiatic 
Society of Bengal in 1879 and acted as its General Secretary 
in 1883. He was a member of its Council from 1900, acted 
as a Vice-President for several years and was its President in 1903 
and 1904. The Journal of the Society has at various times been 
enriched by learned articles from his pen dealing with India in 
the Pauranic age, which all testify to patient and laborious 
research, and his translation of the Markandeya Purana, which 
was only recently published, was very favourably received by 
Sanskritists all over the world. Even in his retirement, he is 
associating himself with Professor Louis De La Vallee Poussin 
of Ghent in the work of revision of the Buddhist-Sanskrit 
Dictionary compiled by Rai Bahadur Sarat Chandra Das, c.r. 
and Mahamahopadhyaya Satis Chandra Vidyabhugana, M.a., 
under the auspices of the Góvernment of Bengal. Mr. Justice 
Pargiter married, in 1885, Florence, eldest daughter of Mr. Henry 
Beverley, then a Judge of the Calcutta High Court ; she died in 
August last. Mr. Justice Pargiter carries away with him the good 
wishes not only of the whole Profession but of many others out- 


side the Court. 


. Our new Chief Justice. 

We are deeply gratified to learn. that the Governor-General 
in Council has been pleased to appoint the Hon’ble Mr. 
Justice Chunder Madhub Ghose to perform the duties of the 
Chief Justice of the Caleutta High Court during the absence 
of the Hon’ble Sir Francis Willian, Maclean, KT., K.C.LE., on 
furlough from the llth May to the 4th August 1906, or until 
further orders. Mr. Justice Ghose is now the senior puisne 
Judge of the Court, and his appojntment will, no doubt, 
give universal Satisfaction. We offer our warmest congr atulations 
to him for having attained the crowning point of his hong ‘and 


distinguished judicial career. 
2% ; 


* ® 


Vor. JIL] SKETCH OF MOHAMMEDAN JURISPRUDENCE. GTa 


A HISTORICAL SKETCH OF THE GROWTH OF 


MOHAMMEDAN JURISPRUDENCE, . 
. f Continued. ) 


-At the time of the Prophet's deatp, however, the claims of 
‘Alf according to accepted history were not openly put forward, 
and Abu Bakr was elected the first Caliph. He was the head of 
the State, and as Imam he led the Friday prayers. He was no 
doubt in his capacity of Caliph, the chief executive authority, 
but he had no sovereign power nor any royal prerogative. He 
was simply the principal magistrate to carry out the injunctions 
of the Qur'án, and the ordinances of the Prophet. He had no 
legislative functions, for God alone is, the Legislator in Islam. 

. The Mohamemdan community was to be* 
The Caliph cannot M 1 " DA 
legislate. God, theonly governed in the main on the principles 
aii already laid down for the purpose. Hence 
the necessity of collecting the verses of the Qur'án and the pre- 
cepts and precedents of the Prophet forced itself upon the 
attention of the early Muslims. 
The texts of the Qur'án during the lifetime of the Prophet 
Collection of the had been preserved either in the memories 
Qur’an. of his Companions or inscribed on bones, 
date-leaves and tablets of stone. In an expedition against the 
impostor Musailimah, a large number of the reciters of the 
Qur'an (Qurra’) were slain, and at the suggestion of Omar, Abu 
Bakr had the divine Book collected. Zaid who used to be cons- 
tantly wfth the Prophet and often acted as his amanuensis was 
employed at this task which he accomplished between A. H. 
11 and 14. But several different versions and readings of this 
edition soon crept into use, and Othman the third Caliph per- 
ceiving the need for a correct version again utilised the services 
of Zaid in revising the first edition. On the revision being com- 
pleted Othman caused all the remaining editions to be destroyed, 
and it is due to this fact that at the present day only ene authentic 
and uniform text is in use throughout the Moslem world. 

The sayings and decisions of the Prophet were not, however, 

Te NES collected by the authority of the State as 
not collected by author- was done in the case of the Qur'an. What 
ity of the State. . . x ; 
the reason was can only be conjectured. 
Their collection was left to the piety and private enterprise of 
the Mohammedans. Merthat were most learned Jn the traditioifs 
sobn gathered round them an increasing band of students eager 


4. 
e. . 
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to Jearn and store up every saying of the Prophet, and it seem; 
thatethis very zeal gave rise to many a false and inaccurate tra. 
dition ; for Omar, during his Caliphate, discouraged and even 
stopped for some time the reporting of £raditions. But his action 
had only a temporary effect and the study of traditions continued 
with the progress of time to be" pursued with all the greater 
vigour, The traditionists, however, were not necessarily jurists. 
Among those" who by their learning and 
Tenditioniets and aptitude in deducing rules of secular and 
canon law acquired eminence among the 
Companions of the Prophet, the names of ‘Ali, Omar, Ibn ‘Umar, 
Ibn Mas'üd and Ibn ‘ Abbas, stand out most prominent, and many 
important principles of Mohammedan jurisprudence are based on 
"their opinion. Ibn Mas'üd for a long time gave lectures in 
Hadith and law at Küfah, while other jurists and. traditionists 
carried on the work of teaching at Medina. 
Medina and Kufa. : 
These two places, especially the latter, con- 
tinued for a long time to be the seats of sacred learning. „Of Ibn 
Mas‘id’s pupils the names of ‘Alqamah and Aswad are the best 
known. On Ibn Mas'üd's death ‘Alqamah occupied the pro- 
fessorial seat, and when the latter died he was succeeded by 
Aswad. On Aswad's death the mantle of the teacher fell on the 
shoulders of the famous Ibrahim an-Naka'í, who was known as 
"the jurist of Iraq.” Ibrahim is reported to have made a collec- 
tion of the principles of law that had been hitherto established, 
and Hammad, under whom Abú Hanifah afterwards studied 
jurisprudence, had a copy of this collection. The study of the 
traditions was the especial feature of the Medinite’School, though 
it is not to be supposed that other jurists 
Medina, the home of in any way overlooked or minimised the 
traditions. 
importance of this subject which is one of e 
the two fundamental sources of law. Æ jurist must be learned . 
in the traditions, though every traditionist was not a jurist. The 
mode of tefching the traditions was like this. The teacher or 
reciter used to call out from his seat," “It was related to me by 
so and so, to whom it was related by so and so............ . .that the 
Prophet of God said this..........." The students would then 
take down word for word the traditign as well as the chain of 
authorities with which it was prefaced. This statement of autho- 
rities was called Isnad, and as time receded from the agé of-the 
Prophet the chain of narrators consequéntly lengthened. l 
For some time after the death of the Prophet no Qadhi was 


CX 
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p appointed, and Abú Bakr himself had to 
The administration of A ern é 
justice under the ‘right- administer justice as the Prophet had “done. 


ly-guided Caliphs.’ * - ; my 
ea ae But when the political affairs of the com- 


munity increased and pressed upon his time, he delegated his 
judicial functions to Omar. Abu Balfr was the first to establish 
a prison-house for the malefactors. But it 

d a een was duying the Caliphate of Omar that the 
Omar was the first to Oddhi was appointed, and he enforced the 

appoint a Qadhi. = g n : 

principle that the majesty of law was 

supreme, and the administration of justice must be above the 
suspicion of subservience to executive authority. He had once 
a law-suit against a Jew, and both of them went to the Oádhí 
who, however, on seeing the Caliph rose in his seat out of de- 
ference. Omar considered this to be such an unpardonable 
weakness on his part that he dismissed him from office. It does 
not appear that during Omar's time the power and jurisdiction 
of the Oádhí were properly defined or any distinct machinery 
provided for the execution of decrees and sentences. It is 
reported in history that a son of Omar was, during his Caliphate, 
proved guilty of drinking liquor, and he himself administered to 
him 80 stripes, the sentence prescribed by the law, in consequence 
of which the offender died. By the time of ‘Ali the jurisdiction 
of the Oádhí and the legal procedure appear to have acquired 
a greater Bxity and certainty. He once lost a coat of mail, and 
some time after, seeing it with a Jew recognized it as his own 
and took phe Jew to the Oádhí. The Qadhi called upon ‘Ali to 
produce “evidence in support of his claim, but his onl y witness 
was his slave and his testimony was not admissible in law. 
Thereupon the Jew took the oath that the coat of mail was his, 
and ‘Ali’s suit was dismissed. The Jew, however, was so much 
impressed by the humility of the Caliph and the independence 
of the Judge, that he is said to have repented and restored the 
coat to ‘Alito whom itin fact belonged, and embraced Islam. 
‘Ali the fourth Caliph was assassinated in 4o A.Hf, and this 
brought to a close the age Of “ the rightly-guided Caliphs.” This 
period, from the point of view of jurisprudence, was characterized 
by a close adherence to the spirit of the ordinances of Islam, 
Law was administered either by the head Qf the State and the 
Church or under his direct supervision. The limits of Islam 
expanded with growing rapidity, and it came into contact with 
the laws and customs of the different subject nations. The first 
four Catiphs were men of action and experience of the world, 


* 
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and, Jurisprudence iñ their hands, while it was not separated from? 


religibn, became imbued with principles of practical application. 
The first act of the Omayyad dynasty, their Successors, was 
The study of law and to remove the seat of the Caliphate to 
the traditions duringthe Damascus outside the limits of Arabia pro- 
Omayyads’ caliphate. >. 9 
per. The Caliphs were still at the head 
of the Church and the State, but they were not all Companions 
of the Prophet, nor noted for gheir knowledge of the sacred laws. 
A bright exception must be noted in the person of Omar Ibn 
‘Abdi-l-‘Aziz who was remarkable not only for his rigid piety, 
but also for his extensive knowledge of the law and the traditions. 
'There are many traditions which rest upon his authority. The 
Qádhí still administered justice during the reign of the Omayyads, 
(— m but the study of jurisprudence was carried 
the study of jurispru- onin the lecture rooms of the professors, 
^ dence as a science, . , , 
who did not come into contact with the 
practical concerns of the administration of justice. The zeal, 


however, for the study of law did not abate, and during the . 


latter days of the Omayyads it was largely influenced at least 
in ‘Iraq and Mesopotamia by the newly-introduced science of 
Divinity. Scholastic logic and grammar were also studied as 
sciences, and this recently-awakened scientific spirit produced its 
effect on the study of jurisprudence. The distinction of first 
classifying the law under different subjects and introducing the 


use of technical phraseology and arranging the different sources of 


law is ascribed to Wásil ibn ‘Ata’, the founder of the Mu'tazilah 
— : . * 

sect. But the work he did” in this connection was but 

elementary. 


ABDUR RAHIM. 


To be continued. 
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The Digest of Indian Cases,—1901-2, 1903-4, 1905, 3 Vols. 

by S. Srinivasa AIYAR, B.A, B.L.. MADRAS, 1906. 

Mr. Aiyarisfavourably known to the Legal Profession for his 
exhaustive Digest of the Madras Law Journal, without which that 
important series would lose half itsevalue. Mr. Aiyar's new work 
covers the whole field of Indian Case Law during the last five 
years and is an indispensable supplement to the last edition of 
Woodman's Digest which comes down to the end of 1900. We 
have tested Mr. Aiyar's volumes in various places and have found 
the abstracts accurate and complete. * It is difficult to conceive 
how any practising lawyer can afford to get on without this 


new Digest 


Confession and Evidence of Accomplice—by Prasanna NARAYAN 

CHAUDHURY, B.L., CALCUTTA, Rs. 2. 

'The author of this little volume is Government Pleader at 
Pabna and has considerable experience of the subject with which 
he deals. All the leading authorities have been carefully collected 
and the volume will be found very helpful by the majority of 
our practitioners who have no access to expensive books or 


commentaries on the Law of Evidence. 
e 
s 


Lectures on Hindu Law—by T. R. DESAI, BA, LLB, Second 

Edition, 1906, Rs. 3-8. 

Mr. Desai is well known as a compiler of Manuals for the 
use of law students. The one before us deals with Hindu Law 
and has reached its second edition in the course of three years. 
It states the leading propositions of the subject clearly and ac- 
curately and gives ample iflustrations drawn mostly from decided 
cases to be found in the Reports. A student who will make an 
intelligent use of this volume will find it a safe and reliable guide 
to the authorities. It is, hardly necessary to state that it deals 
with all the different Schools of. Hindu Law and gives references 
to tases decided by all the Indian High Courts and also those 
degided by the judicia Committee. We trust only, that mo 
student will take it into his head to attempt an unintelligent 
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memory work in wespect of the contents of this dne. Thee 
authorities cited are numerous enough to make the volume 


useful to the busy practitioner as well. ‘ 


* 
The Madras Law Times —Voll. Nos. 1-3. 

We accord a hearty welcome to pur new contemporary whose 
pages give very varied and, useful information. The first part 
contains leading articles, one of the most interesting of which 
gives an account of the career of that distinguished Indian Judge, 
Sir Subramanya Aiyar. The second part gives reports of import- 
ant cases of all the different High Courts. The third part gives 
Digest of important Indian, English and American cases. It will 


"thus be seen that this new publication occupies ground not 


exactly covered by any previous Journal, and we hope it will be 
appreciated. 


Legal Maxims,— Vol. L Part I, by UPENDRA GOPAL MITTER, B.L. 

CALCUTTA, 1906. 

We sincerely trust that this publication will meet with consi- 
derable encouragement from the Profession. The author proposes 
to deal with the principal legal maxims and to illustrate their 
applications from English and Indian Law. The fist number 
which is before us evinces considerable research and justifies the 
hope that if the author meets with the necessary encouragement. 
he will be able to complete what Cannot but prove to be a useful 
work to the Profession. 


Vor. HI.] SHORT NOTES. + 
^ e " 
. SHORT NOTES. . 
*. 
Mortgages — Redemption by puisne mortgagee, . 


Appeal by the Plaintiffs. 

A certain property was mortgaged to one Umesh in September 1882. He 
got a decree on his security in April 1890 and in execution purchased the 
property himself for Rs. 25 in December 1890, The mortgage-debt amounted 
to Rs. 350. In August 1901, Umesh sold the properties to the plaintiffs for 
Rs. 99. Defendant No. 1 who wag a subsequent mortgagee of the same 
property was not a party to the suit as Umegh was not aware of his mortgage, 
which had been created in August 1899. In March 1900, defendant No. 1 
bronght a suit on his mortgage and got a decree, He did not, however, make 
Umesh a party to the suit, The property was sold in 1901 and purchased 
by defendant No. 1. The present suit was brought by the plaintiffs for has 
possession, Defendant No. 1 claimed to be entitled to redeem the plaintiffs 
‘and the sole question now was as to the terms ow which he might be allowed 
todo so, The District Judge, on appeal, held that he was entitled to redeem 
on payment of Rs. 99 and interest. In Second appeal, Mitra J., agreed 
with the Distriet Judge. 

, Held, (Maclean €, J. and Geidt J.)—The defendant No 1 could redeem 
only on payment of the entire sum due for principal, interest and costs under 
the mortgage to Umesh. 
. © Collins v. Riggs 14 Wall. 491, I. L. R. 19 Cale. 414 and I, L R 21 
Mad. 64 followed. 
Babu Khetra Mohun Sen for Appellants. 
Babus Digambar Chatterji and Karunamoy Bose for Respondents. 
i ` Appeal allowed., 


Transfer of Property Act, Sec, 123— Registered, meaning of. 

Appeal by the Plaintiff. - 

Held, (Mgelean C. J, and Geidt J.)—The word ‘registered’ in section 123 
of the Transfer of Property Act, must"be construed .with reference to the 
provisions of the Registration Act. Where, therefore, a deed of gift by a 
husband in favour of the wife was presented for registration within four 
months of its execution but after the death of the donor, and execution was 
admitted by the donee herself, as legal representative of the deceased donor, 
@nd the deed was registered, the registration was a valid one. 

o Dr. Rashbehary Ghose and Babu Hem Chandra Mitra for Appellant 


Babu Lalmohan Doss for Respondent, 
Appeal djsmissed, 





Homestead land—Tenancies from joir to year created before the Transfer of 

Property Act—Non-transferable- Notice to quit, contents of, 

Appeal by the Defendant. 

Held, (Rampini and Mookerjee JJ.)—(1) That the ipcident of non-transfer- 
ability was common to tenancies from year to year of homestead land$ and 
agricultyral lands created before the passing of the Transfer of Property Act in 
the absence of a custom to the contrary. The provisions of Sec. 108 el. (7) of 
the Transfer of Property Act do not apply to such tenancies, 

. a 


e 788 


1908, 
March B, 


Girish Chandra 
Nandi and others 


T. 
Kedy Nath Kundu 
and others. 


L. P, App. No. 38 
of 1905 in S, A. 
No. 891 of 1904, 


— 


LÀ 
1906,. 
March 19, 
Bhabatosh Banerji 
v. 
Sheikh Soleman, 
S, A, No. 2110 of 
1904, 
1906.¢ 
March 26, 


Ram Charan Naskar 


v. 
Hari Charan Guho. 


8. A. No. 808 of 
1905. 


Thi o 


* 1900. 
March 16, 
eRaj Kumar Barma 
v. 
Tarini Churn Barma, 


5. A. No. 2192 of , 
1903. 


— 


1906. 
March 26, 


Nilmadhub Saha 
T. 
Kadam Mandal. 


8, A. Nos. 1467, 1581 
to 1584 and 1701 to 
1703 of 1904, 


— 


1906. 
April 2, 


Ishwardhari Singh 


t. 

Ram Brich Roy, 

S. A. No, 2501 of 
' 1903. 


THE*CALCUTTA LAW JOURNAL. [Vor. III. . 
e e. 


4 C. W. N. 574 and I. L. R 32 Cale, 1023 followed. ‘ 

* (2) That whatever the statement made in the notice tó quit as to éhe 
ten&nt’s title may be, even if it describes him as a trespasser and Ï addressed 
to him as such, if it gives him six months’ time to quit, ie. if i£ is otherwise 
valid, it is a good and valid notice and determines the ‘tenancy and the tenant 
is bound to quit the land in accordance with that notice, 

Babu Mohendra Nath Roy for Appellant, LS 


Babu Mohendra Kumar Mitter for Respondent. 
Appeal dismissed, 


2 . 


Revenue Sale, suit to set asidet- Irregularity— Notice — Onus, 

Appeal by the Defendant, 

Held (Ghose and Caspersz JJ.)—When a plaintiff seeks to set aside a revenue 
sale upon the ground of irregularity, he must start a prima facie case in that 
behalf, He must prove that no notices such as are contemplated by Sec. 6 of 
Act XI of 1859 were at all igsued from the Collector's Office, 

ILL H.30 Cal. 1 referred to. 

Babu Dhirendra Lal Kastgir for Appellant, 


Moulvi Serajul Islum for Respondent, 
Appeal allowed, 





Bengal Tenaney Act, Sec. 29— Kabuliat — Onus. 

Appeal by the Plaintiffs, 

Held, (Mitra and Ormond JJ.)—When the Kabuliats are executed for in- 
creased rates on account of increase in the areas of the holdings but not for 
enhanced rents, Sec 29 of the Bengal Tenancy Act has no application. 

When the tenants agreed to pay rent at certain rates on account of excess 
area, it is for them to show that the areas were actually less than those con- 
tracted to be paid for. 

Babus Lal Mohun Doss and Sarut Kumar Mitra for Appellants, 

Babus Tara Kishore Chowdhury and Braja Lal Chuchravarti for Respondent. 

Appeal allowed, 
— ? 
Rent, suit for— Limitation— Bengal Tenancy Act, Sec. 54—Sch, IIT. Art 2 (6). 

Appeal by the Plaintiff, 

The defendants were holding lands under a lease which terminated in the 
year 1306 F. S. The suit was instituted for recovery of the arrears of rent for 
the year 1306. The rent was payable in four instalments, in Pous, Chait, Jait 
and Bhadra, é . 

The suit was inktituted on the 7th J uly 1902 more than 3 years after the 
end of Jait 1306 and the question was whether the suit was within time 
calculating the period of limitation according to article 2 (6) of the Third 
Schedule of the Bengal Tenancy Act. The Fasli year prevailed in the District, 

Held (Mitra and Ormond J J.)—that the word arrear in clause (6) means 
rent in arrear, J. L. R. 6 Cal. 325 followed, 

The Court observed as follows :—According to section 51 of the Bengal 
Tenancy Act the amount of the Bhadra instflment was payable by the sunset 
of the last day and it became arrear after unset. The rent was payable within 
Bhadra and therefore the rent became due within the year 1306 The lfw lays 

" down that the suit must be brought within 3 years of the Jeyt of the year in which 
it fell due. The period of limitation is thus not 3 years but 2 yearg aud 9 months ` 


at 
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„Babu Kshetra Mohan Sen for Appellant. 
Babu Sorashi Charan Mitra for Respondent. . 
i Appeal dismissal, 





Bengal Tenamey Act, Ser, 182—Baiyat holds his homestead, if within same 
village and under same landlord. 
Appeal by the Plaintiff. : 
Held (Rampini and Mookerjee JJ.)—That it is not required by Sec, 182 
of the Bengal Tenancy Act that a tenant.in occupaton of homestead la nd 
should be a raiyat in the village in which the ehomestead land is situated, nor 
is it necessary for the tenant to be tenant under the same landlord as the land- 
lord of the homestead land. 
Babu Jogendra Chunder Ghose for Appellants, 
Babu Juunendranath Bose for Respondents, 


Appeal dismissed, 


Ghatwali tenure— Occupancy right. 
Appeal by the Defendant, 
Held (Maclean C.J. and Geidt J.)—That the acquisition of a right of 


occupancy by a cultivating raiyat within a Ghatwali tenure is inconsistent with 


the nature and incident of a Ghatwali and a raiyat cannot acquire a right of 
occupancy by 12 years’ possession. 

ICL, J. 138 relied on, 

Babus Joy Gopal Ghosa and Khetra Mohun Sen for Appellant. 

Babu Ram Chunder Mazumdar for Respondent. 





Chowkidari Chakran lands—Presumption—Fresh settlement—Parent estate, 

Appeal by the Defendants, 

Heid, (Mitra*and Ormond 'JJ.)—When Chowkidari Chakran lands are 
resumed by Government and settled afresh with the zemindar, the effect is to 
detach them from the parent estate. When, therefore, the parent estate is sold 
for arrears of land- -revenue, such lands do nót pass to the purchaser at the sale, 

Babu Rajendra Chandra Chakravarti for Appellants. 

Babus Umakali Mukherji, Satish Chandra Mukherji and Biraj Mohan 
Mojumdar for Respondent, 

Appeal allowed, 





Mghomedan Law—Dower—Redemption by heirs — Interest. 


Appeal by the Defendant No. 1. 

Held, (Pratt and Giedt JJ.)—The heirs of a deceased Mahomeéan cannot 
redeem his property piecemeal and kis widow, who is in actual sole possession 
of her husband's property, is entitled to hold that property against the other 
heirs until her whole claim for dower is satisfied. 

10 W. H.369 and 14 Moo. I, A. 377 followed, 

Where the dower is fixed at a sug very much larger than the value of the 
entire estate belonging to the husband, the widow is not entitled to claim in- 
terest on such dower. 

I. L. R, 26 Cale 955 distinguished. 

Acq@isitioas made by the widow subsequent to her husband's death not 


* 
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1908. 
March 81. 


Kripa*Nath Chakra- 
varti and others 


v. 
Sheikh Anu and 
others, 


S. A, No, Gof 1905, 


* 


1906. 
March 20. 
Upendra Nath 
Hajra >œ 


T. 
Ram Nath Chowdhry 
8. A, No, 2120 of 
1904. 


1906, 
Mareh 22. 





Kashim Sheikh and 
others 
1; 
Prasanna Kumar 
Mukherji, 





S, A, No. 2775 of 
1903, 


1905, 
December 22, 





Bibi Bagr idan 


Bibi U matal | Fatima : 
nnd others, 
R. A. No, 260 
of 1903. 


m€— 


Tbn, s 


1906. 
March 29. 


Nanilal Mirdha 


; "v. 
Khetra Mohun Pal. 
e. © 


8. A. No. 1122 
of 1903. 


— 


. 1906. 
March 9. 


^ Mandalal Sen 


T. : 
Ahid Baksh and 
others. 


S. A No, 1072 
of 1903. 


— 


#1905, 
November 24, 


Kullar Roy and 
^ eotherss 


v. 

Ganga Pershad 
Bingh. 

S. A. No. 2184 
of 1903. 


— 


THE CALCUTTA LAW JOURNAL. (Vor. ITT, » 
. 5 e 

with her private funds but with money belonging te her husband’s estate be- 
eome accretions to the estate. 

* Dr. Rashbehary Ghose and Moulvies Syed Shamsul Huda, Muhammad 
Mustafa Khan and Nuruddin Ahmed for Appellant. 

Moulvies Muhammad Yusuf, Muhammad Taher,” Muhammad Ishfaq and 

Sowgat Ali for Respondents. . 
^ * Decree modified, 


Civil Procedure Code, See, 373—Suit allowed to be withdrawn aguinst some of 
the defendants. 

Appeal by the Plaintiff. 

Held (Mitra and Ormond JJ.))— —Section 373, Civil Procedure Code allows 
the plaintiff to withdraw either the whole suit or a part of it: The lower Court 
is therefore right in law in allowing the suit to be withdrawn against the 
defendants other than defendant No, 1. 

Babu Bepin Chandra Mullik for Appelant, 

Babu Joges Chander Dey for Respondent. 

Case remanded, 


Certificate Sale— Secretary of State, if necessary party even if, notice under x 
Sec. 10 not served, 

Appeal by Defendant, 

The suit was for the cancellation of a sale of a certain tank held in excen- 
tion of a certificate made and filed by the certificate officer for arrears of cesses 
which the defendants owed to Government, It was found that notice under 
section 10 of the Public Demands Recovery Act (I of 1895) was not served. 

Held, (Rampini and Geidt JJ.)J—That whether notice under section 10 of 
the Act was served or not, the Secretary of State must be regarded as a decree- 
holder, He is deeply interested in the matter, and whether notice under section 
10 was served or not and whether the certificate is really to be regarded as one 
having the force of a decree and whether the sale is valid or not, 

_ the suit must fail when the Secretary of State was not made & party. 

I. L. R. 31 Cale. 159 followed. 

Babus Nil Madhub Bose and Jodu Nath Kanjilal for Appellant, 

Babu Mahendra Nath Roy for Respondent, 

Appeal allowed. 


Malikana, suit for—Co-proprietors— Limitation, 
Appeal by the Plaintiff. 
Held, (Pratt and Bodilly JJ.)—4 suit for malikana brought by some only 


_ of the co-proprietors is not a suit for payment of money charged upon 
` immovable property, but isa claim arising out of a quasi-contract created by: 


law and is therefore, governed by the three years’ rule of limitation prescribed 
by Act. 115 of the Second Schedule of the Limitation Act. 
Babus Digambar @hatterji and Bishen*Prasad for Appellants. 
Babus Umakali Mukerji and Sorashi Charan Mitra for Respondent 
Appeal dismissed ; cross-appeal allowed. 
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SEERPS 


; IN MEMORIUM. 





THE LATE Mr. .JUSTICE HENDERSON. 

On Friday, the 2oth Aprif, 1906 at 11-30 a. M. their Lord-. 
ships, the Hon'ble the Chief Justice and all the Hon'ble Judges, 
Counsel, Vakils, Attorneys, Court Officers and others assembled 
in the Court of his Lordship the Chief Justice. 

The Hon'ble the Chief Justice (Sir Francis Maclean), on 
taking his seat said: Mr. Advocate-General, Babu Ram Charan 
Mitter and gentlemen of the Bar,—I am sure that you have all heard 


with feelings of the very deepest regret of the death of our colleague 


—and a friend of so many of us—Mr. Justice Henderson. I 
received late last night a telegram to say that he had died yester- 
day (Thursday) morning. Many of us, who were present at his 
departure from Calcutta some two or three months ago, could not 
have failed to have been struck with the very grave illness under 
which he was obviously suffering. But since his .departure from 
this city we had from time to time received intimation of a more 
cheering character, which led us to hope that there was a chance 
of hisrecovery. Unfortunately, that hope has not been realised. 
Mr. Justiée Henderson practically spent the whole of his 
proféssional life—and it wag a long one—in this building. There 
can hardly be amongst the members of the Bar, whom I am now 
addressing, any one to whom he was not personally known and 
where he was personally known he was invariably liked. He was 
a very amiable and kindly man. For nearly thirty years, I think, 
he practised in this Court with great success as an Advocate, until 
he was elevated to the Bench. I regret very much and I am sure 
all my colleagues will join in that regret, that hjs career upon the 
Bench has been so short. . But during the period of that career he 
gave the strongest evidence as a Judge of great earnestness of pur- 
pose, of equal care and determination to get at the truth of every 
case in which he was concerned, and to do that which after all is 
the highest ideal of a* Judge, substantial justice between man and 
man. In the social life of Calcutta, Mr. Justice Henderson played 
for years a very prominent part, and in that life the loss of his 
presence will be greatly felt. I am confident, I express the views 
of my colleagues and every one whom I am now addressing, when 
Isay how deeply and how sincerely we mourn the premature 
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death of Mr. Justice Henderson. Iam equally confident that the 
. . . 
expression of our deepest sympathy will go out to his widow and 


' his only son. That lady has been long known to us as*a leading 


figure in Calcutta Society, and there was scarcely any good or 
charitable work in our city to which she was not ever willing to 
render the most active assistance. We deeply sympathise with her 
in her great trouble and her great loss, and in the death of Mr. Justice 
Henderson, we mourn the loss of a loyal colfeague and a true friend. 
Jt has been represented to us that there isa strong feeling among 
the members of the Bar, of which I have said he was so long an 
ornament and a distinguished member, that out of respect to his 
memory the Court should close for the day. In the circumstances, 
my colleagues and. myself agree, that this should be so. 

The Advocate-General (Mr. S. P. Sinha) said :—My Lord 
Chief Justice and my Lords :—On behalf of the Bar it is my 


painful duty to express the most deep and sincere regret with- 
. Which the Bar has received the news, not quite unexpected, of 


Mr. Justice Henderson's death, because we all felt, when 
Mr. Justice Henderson left this country, that it might be that we 
should not have the pleasure and pride of seeing him again as a 
Judge of this court. Mr. Justice Henderson, as your Lordships 
said just now, was for the greater part of his career in this country 
a member of the Bar; and I am quoting your Lordship's words 
when I say he felt that he still considered himself to be a member 
of the Bar which I have the honour to represent to-day. We all 
noticed with regret—but with pride inasmuch as he belonged to 
us,—that during the last few months ef his career às a Jutlge 
in this Court, Mr: Justice Henderson struggled manfuily, notwith- 
standing the agonies which he was evidently suffering, to perform 
his duties in the same way as he had been doing before. Unfor- 
tunately, his strength was not equal to the task ; and we all felt 
that he was doing himself injustice in continuing to perform tlre 
onerous duties of a Judge of this Court, despite the disease from 
which he was suffering. For more than twenty-two years he 
was a member of the Bar. His career at the Bar was a most 
distinguished one. But apart from everything else, I speak with 
the feeling of every member of the Bar, when I say that 
Mr. Justice Henderson had not only no enemy among the 
Bar, but every one of the members of *the Bar from the 
highest to the most junior recruit felt that in Mr. Justice 
Henderson he had a personal friend to whom we could always 
look for help and guidance. I recall with mingled pain and pride, 


an. incident which happened during the last few days when 


Mr. Justice Henderson was sitting as a Judge in the Original Side. 
^ 


*e 
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In a case which he was trying at a time when he was seriously 


- ill—in fact, we thought he was dying—Mr. Justice Henderson 


made use of, expressions which, though in no way objectionable, 
His Lordship thowght might have hurt one of the Counsel 
engaged in the case. At the*end of the day he wrote a most 
touching letter to the Counsel in question, expressing his regret 
if in the heat of the moment and by reason of his physical infir- 
mities, he had made use of expressions which he had not intended 
to use ; and before he left he wrote to one of us, pointing out that 
if he had, during the last few days, sitting as a Judge, been 
impatient in any way or not so patient as the members of the 
Bar had a right to expect, they would know what to put it down 
to, because they had known him sø long and because he was one 
of them. That was the charactegistic of the man throughout his 


life—a painfully anxious and conscientious desire not to hurt any 


human being whatever his nationality and to help everyone in 
the Bar whatever his nationality ; and we feel that in Mr. Justice 
Henderson's death we, the members of the Bar, both English and 
Indian, have lost a close, intimate and loved friend. He was 
called to the Bar in 1876 and coming out shortly after to this 
country, practised with distinction for twenty-two years when he 
was made an Officiating Judge of this Court. That was in 1898. 
"Hewas made a permanent Judge of this Court, after having officiated 
in Allahabad, in 1902, and during the too short career he had as a 
Judge of this Court, it was the feeling of us all that he yielded to 
no Judge of this Court in a conscientious desire to do justice and 
to get at the truth of the tase which he was dealing with. There- 
fore the Bar feels a sense of peculiar loss at the death of Mr. Justice 
Henderson and desires to associate itself with every word that fell 
from your Lordship with regard to the expression of sympathy for 
the bereaved lady, who is a widow now, and his only son, and 
to whom the loss must be absolutely irretrievable. 

The Senior Government Pleader (Babu Ram Charan Mitter) 
said :—My Lord Chief Justice and my Lords the Vakils of your 
Lordships' Court are in full sympathy with all That has been said 
by your Lordship and by the learned Advocate-General. They had 
a very high respect for the late Mr. Justice Henderson, both as a 
man and as a Judge. Our condolences go to the bereaved family 
—the widow and the son. 

Their Lordships then left the Court which was closed forthe day. 


We need scarcely say, that we are deeply grieved “at the 
ntelancholy event, and we fully endorse every word that has. been 
said of the late lamented Judge. We offer our sincerest con- 
dolence to his widow and son in their sad ber eavement. 


. 
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The Bombay Law Reporter. 

The Punjab Law Reporter. 

The Criminal Law Journal of India. 

The Kathiawar Law Reports., 

The Madras Legal Companion. 

The Madras Law Times. * 

The Oudh Cases. 

The Burma Law Reports. * 

The Lawyer's Companion. 

The Current Index of Indian Cases. 

The Ceylon Law Review. 

The Lawyer. 

The Hindustan Review, 

The Indian Review. 

The Law Digest and Recorder. 

Select English Cases. 


BOOKS FOR REVIEW. ec 


Maxwell on the Interpretation of Statutes, 4th Edn.— Theobald. 
The Indian Contract Act—Pollock and Mulla. *. 

The Law of Limitation and Prescription, 4th Edn.—Mitra. 

The Code of Criminal Procedure, 7th Edn.— Henderson. 

The Land Acquisition Acts (Beverley), sth Edn.— Pargiter. 

The Hindu Wills Act—Majumdar. 

The Bengal Tenancy Act—Sen. 

Lectures on Hindu Law— Desai. 

The Digest of Indian Cases, 1901-5—Aiyar. 

Legal Maxims, Vol. I, Part I—Mitter. 

A Few Thoughts on Education— Banerjee. 

The Law of Danftlupat—Gharpure. 

The Adjective Law of the Smritis—Gharpure. 

Hindu Law—Gharpure. 

The Case-noted Indian Contract Act—Basu. 

Principles of the Law of Contract—Mitter. 

A Digest of Cases on Pre-emption—Bakshish Lal. 

Principles of Mahomedan Law—Mulla. ° 

Elements of Criminal Law and Procedure—Wilshere. 

A Guide to Students’ Law Books—Ducker. 7 
Confession and Evidence of Accomplice—CHaudhuri. 

Astrological Magazine—Surya Narain Row. ` 
The Monthly Criminal Law Journal—Varma & Bros. ‘ 


Vou. WI] SHORT NOTES. ° 


; SHORT NOTES. 


e 
Mortgagee, suit by— Money decree—Subsequent suit to realise from property — 
Civil Procedure Code See, 13, Expl. III. 


Appeal by the Defendant No. 6.* 

Held, (Maclean C. J. and Geidt J.)—W here, there was a previous suit by a 
mortgagee to enforce his security in which Ñe was content to take merely a money 
decree, he cannot, if he has subsequently failed to obtain satisfaction of that 
decree, bring another suit to realise the debe by the sale of the mortgaged property. 

I. L. R. ? Cul. 78, 714 distinguished. e 

Babu Hara Kumar Mitra for Appellant. 

Babus Boidya Nath Dutt and Nogendra Nath Mitra, II for Respondent, 


* 


Appeal allowed. 





Civil Procedure Code, Sec. 244, 583—Assignment of decree—Application by 
assignee for restitution. "s 


Appeal by the J udgment-debtor. 

One Jamini Nath brought a suit against Dharma Das. Sur and others for 
money, and before judgment, attached a sum of money belonging to the defen- 
Gants which was in the hands of the Executive Engineer. The plaintiff obtained 
a decree, and, in execution, withdrew a sum of about Rs. 2,300 of the attached 
money. Subsequently that decree was reversed with costs, on appeal to the 
High Court, The original defendant, the Surs, assigned that decree to the 
respondent Debi Pershad Agarwala, who applied to the Subordinate Judge for 
execution of the same, and for restitution of the said sum of Rs. 2,300, 

Held, (Maclean C. J. and Geidt J.)—That section 583 must be read with 
Sec. (244, Civil Procedure Code ; that as the applicant is the representative of the 
Surs within the meaning of section 244, Civil Procedure Code, he is entitled to 
recover the sum of Rs. 2,300 in the summary way and that he should not be 
driven to an independent suit. 

Mr. S. P, Sinha (Offg. Advocate Geneyal) and Babu Girija Prosanna 
Roy Chowdhury for Appellant. 

Drs. Rash Behari Ghose and Sarat Chandra Banerji for Respondent. 

Appeal dismissed 
Bengal Tanancy Act, Sees. 2, Cl. (4), 74 and 179—Abwab.—Act X of 1859, Sec. 
10— Heg. V of 1812, Sec. 3. 

" appeal by the Plaintiffs. 

Held, (Ghose and Pargiter JJ.) — Where a permanent tenancy was created 
by a lease dated 1860, i.e., before the passing of the Bengal Tenancy” Act, the 
provisions of section 179 of the Act Would not apply to the ease, and the land- 
lord could not recover any abwab from the tenant. 

Section 10 of Act X of 1859 or section 3 of Reg. V of 1812 corresponding 
to section 74 of the Bengal Tenancy Act made all impositions upon all classes of 
tenants including a permanent tenure-hdider in excess of thesspecified rent illegal. 

An agreement by a permanent tenant to give a certain number of cocoanuts 
to the landlord as bhet and to perform certain services (begar) without any 
remuneration, in addition to the rent was illegal under the law as prevailed 
„before thé passtng of the Bengal Tenancy Act, ; 
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Under section 2, cl. (4) of the Bengal Tenaney Aet, the landlord cannot 
gow recover the abwabs which he could not recover under the oldilaw,e 

Babu Dhirendra Lal Kastgir for Appellants, . 
> Meulei Shamsuddin Ahmed tor Respondents. e 

* Appeal dismissed, 
. 
Sule— Consideration — Objection by third party— Prouf, necessary. 

Appeal by the Plaintiffs, 

Suit for recovery of possession of eertain land. The plaintiffs set up title 
by purchase from defendants Mos. 5 to 10. The other defendants (the principal 
defendants) pleaded that the sale was not a bond fide one and that no considera: 
tion passed. The vendor defendants, however, supported the sale, and raised 
no objection. Both the Courts below found that, in as much as no considera- 
tion passed, the conveyance passed no title to the plaintiffs, and they, therefore, 
could not maintain the suit. ; 

Held, (Maclean @. J. and Geidt J,.)—That the finding is not sufficient, 
When the sale is voidable, that fact is not sufficient to prevent the plaintiffs 
from maintaining the suit, 

L. R, 32 I. A, 113 applied. 

Before the defendants can say that the plaintiffs cannot maintain the suit 
they must show that the sale to them was void and not merely voidable at the 


* 


instance of their vendors. 
Babus Lal Mohun Doss aud Joy Gopal Ghosha for Appellant. 
Bahu Sarat Chunder Dutt for Respondent. 
Appeal allowed ; case remanded, 


Letters of Administration, effect of. 


Application for Letters of. Administration. n 

Appeal by the Applicant. 

Held, (Ghose and Caspersz JJ.) —That. Letters of Administration whieh are 
granted under the Probate and eAdministration Act have nô reference to any 
partieular property and any Letters granted under the Act do not establish. the 
title of the grantee as owner to any property which he may allege to be the property 
left by the deceased, All that it establishes is his representative character in 
respect of the estate of the deceased, whatever that estate may consist of, 

Dr. Rash Behari Ghose and Babus Dwarka Nath Chakrabarti gad 
Tarak Chandra Chuckravarti for Appellant, i 

Babus Nilmadhub Bose, Golap Chunder Sarkar, Promotha Nath Sen and 


Hara Pread Chatterji for Respondent. 
Appeal allowed. 


RNE EON 


Ececution of decree—Rent decree — Priority — Act. VIII QU. C.) of 1865, See, 12. 

Appeal by the Defendant No. 1. 

Plaintiff obtained a rent decree against defendant No, 2:and got his jete 
sold. He also brought a second suit for Tent due for the same jote between the 
date of the previous suit and the date of the sale, got a decree, and attached 
the surplus sale proceeds. Defendant No, 1 who was also a judgmeht creditor 
of defendant*No. 2, also attached the surplus sale-proceeds, The Bile question 
was if the plaintiff had a priority over the defendant No. he ° 


Vor. MIA sioRT NOTES. 


Ifeld, (Maclean C. J. and Geidt J.)—The plaintiff had under section 12 of 


“Act Valk (B. C.) of 1865, no priority over the defendant No. L " 


Babus Unakali Mukerji and Sutish Chandra Mukerji for Appellant, 
Babu Dwarka Nath Mater for Respondent. 
* Appeal allowed ; case rema nded, 


Partition—JSoint family property—Sepa ate acquisition— Onus. 

Appeal by the Defendant. 

Suit for partition of a joint family “property. The defendants claim the 
properties as acquired by the mother of defendant®No, Land that, therefore, they 
are not joint properties, 

Heid, (Mitra and Ormond JJ.) — That if the parties are governed by the 
Mitakshara law, the burden of proof would be on those who assert separate 
acquisition, but it would be different under the Bengal School of law, specially 
when the property was acquired during the life time of à person who was nota 
coparcener with the other members of the family. 

I. L. R. 31 Cale, 448 explained, 

15 W. R. 257 and J. L. R. 10 Cal, 686, distinguished, 

Dr. Sarat Chander Banerji for Babu Golap Chander Sircar for Appellant. 


e Babu Nalini Ranjan Chatterji fov Respondent. 
Cuse remanded, 





Transfer of Property Act (IV of 1882) Ser, 90-~-Release by mortgagee without 
consent of mortgagor. 
Appeal by the Plaintiff, 
Held, (Maclean C. J. and Geidt J.)—That the condition precedent to 
enable the Court to pass a decree under section 90 of the Transfer of Property Act 
is that either the whole of the mortgaged property or a sufficient part of it has 


. been sold as is contemplated by section 89. Hence, where the mortgagee 


wo 


me 
p 


released substantial portions of the property originally mortgaged and the pur- 
chasers of those powtions, from the mortgage debt without the consent of the 
mortgagore, he cannot apply under section "90; He cannot do so to the detri- 
ment of the mortgagor, so as to impose upon him à personal liability to which 
otherwise he would not be subject. 

L L. HR. 925. AU. 19 dissented from. 

Babus Joy Gopal Ghoshu and Rajendra Chunder Chuckravarti for Appellant. 

Babu Nalini Ranjan Chatterji for Respondent, ? 
Appeal dismissed. 


Eeecution of decree—Injunet ion — Limitation. .- 
Appeal by the Judgment-debtor, 

. The respondent having obtained a mortgage decree against the appellant 
applied on the llth January 1901 for execution by sale of the mortgaged 
property which formed the joint family property of a Mitakshara family. 
The judgment-debtor obtained three postponements and thus allowed his son 
time to file asuit claiming a one-fourth share of the mortgaged property and 
to obtaiman injunction on the 15th May 1901 for stay of the sale of that 
share. On the 16th May 1901, only g three-fourth share of the property was 
put up for sale. There was no bidder and the exceution case wa$ accordingly 
dismissed." The seit of the judgment-debtors son was withdrawn on the 
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e 2lst June 1904. On the 4th July 1904, the decree-holder renewed his 


pplication for the sale of the entire property mortgaged. The judgmeat-debtor 
pleaded that as regards three-fourths of the property, the application was barred 
by limitation, as being made more than 3 years afterelóth May 1901. 

Held, (Harington and Pratt JJ.)— That although the injunction operated 
prima facie only to postpone the sale of a one-fourth share, it was effectual. in 
preventing the decree-holder from selling the remaining share of the property, 
which was a Mitakshara joint family property, and he was compelled to wait 
until the bar was removed before renewing the application which had been 
virtually suspended in the mefhtime. The application of the 4th July 1904 
must be treated as a continuation of the former one of the llth January 1901 
and was, therefore, not barred by limitation, 

I. L. R. 17 Cule. 268 distinguished. 

Babus Umakali Mukerjee, Makhan Lal and Ganesh Dutt Singh tor Appellant, 

Babu Akhoy Kuman Banerjee for Respondent, 

— Appeal dismissed. 
Estates Partition Act (VIII B. C. of 1870), section 118— Collector's. order 
excluding properties from partition— Limitation Act, Sch. II Art. 14, 

Proceedings under the old Estates Partition Act (VIII of 1876) were taken 
with.regard to a certain estate, but certain persons objected that the plots im 
dispute did not appertain to that estate, but to other mehals. The Collector 
consequently passed an order, excluding those disputed lands from partition, + 

The plaintiff complained that the order of the Collector was wrong on the 
merits and the lands really appertained to the estate and ought to have been 


ü x 


partitioned and prayed that this be ordered to be done and possession be given | 


to him and his co-sharers, 
The Courts below held that the suits were barred under Art. 14 of Schedule 
II of the Limitation Act. 
Held, (Rampini and Geidt JJ.)— That the order of the Collector excluding the 
lands in dispute from partition was not such an order as he could pass under the 
provisions of section 116 of Act V LII of 1876 ; consequently Chat order isa nulli- 
ty and that Art 14 of the Second Schedule of the Limitation Act does not apply. 
I. L. R. 21 Cale, 626, T, L R.11 Bom, 429 and T, L. R, 15 Bom, 424 followed, 
T. L. R. 29 Cale, 367 distinguished. 
Babu Sarat Chandra Basak for Appellant. 
Babu Harendra Narayan Mitra for Respondent, 


e 
Appeal allowed ; case remanded, 
Mesne profits, assessment of, principle. . 


Appeal by the Defendant. 








The Parties were co-sharers. They formerly held the land through a raiyat. i 


The raiyat relinquished the land and went away, and when the plaintiff went 
to take has possession of his share of the land, he was resisted by the defendant 
who took khas possession of the whole of it and raised crops thereupon, 

Held, (Ghose and Caspersz JJ.)—That having regard to the facts of the 


case, the piaintiff is entitled to obtain frem the defendant what he might have 


realized if he had been allowed to have khas possession of the proper ty in respect 


of his share. 
T. L. R., 26 Cale. 583 followed. 
Babu Baikuntha Nath Das for Appellant. 


Babu Joy Gopal Ghosha for Respondent. Appeal dismissed. 


$ 


* 


"The Calcutta Law Journal. 








T 
Vor. ILL, | CALCUTTA, 16TH MAY, 1906. | No, 10, 








A HISTORICAL SKETCH OF THE GROWTH OF 
MOHAMMEDAN JURISPRUDENCE. 
—. ( Continued.) 


With the fall of the house of the Omayyads and the accession 
f isi i 2 A.H. 

ikaona baraan tol o the Abbásides fo power, in 13 AH i2 

the study of jurispru- new impetus was given tothe study of juris- 
dence by the ‘Abbasides. NA ; 

prudence. The Abbáside Caliphs loved to 

patronise learning and extended special encouragement to the 

jurists. Soon Baghdád their capital became the centre of culture 

and attracted jurists and traditionists from Hijáz, Syria, Mesopo- 

tamia and other parts of the empire. The Abbáside Caliphs 

appointed as Oádhís men noted for their learning and legal 

acumen, and gave them handsome salaries and a high place of 

dignity in the State. During this period, there can be no doubt, 


Was Mohammedan the study of the Greek and perhaps Roman 


Jurisprudence influenced literatures and sciences came into vogue, 


by th Law. : : 
y e oman LAY and some writers, especially Mr. Sheldon 


Amos, have asserted that the Mohammedan Jurisprudence 
borrowed largely from Roman Law. ‘Mr. Amos's inferences are 
mainly Aerived from certain features of resemblance which the 
one system bears to the other. But since the Mohammedan 
legists themselves make no allusion to the Roman Jurisprudence 
and their theories altogether exclude its recognition as a factor 
in moulding the Mohammedan Law, no useful purpose can be 
served by pressing an enquiry of this nature. 

Abú Hanífah an-Nu'mán ibn Thábit, commonly known as 
Imam Abú Hanifah, was borm in 80 A.H. 
during the time of the Omayyad Caliph 
‘Abdu-l-Malik and died at an advanced age, eighteen years after 


Abu Hanifah. 


the 'Abbásides came to power. He first studied scholastic divi- 
nity, but soon abandoned it in favour of jurisprudence. He 
attended the lectures of | Ja'far as-Sádiq'and of Hammad the 
first of whom, a descendant of the Prophet, was noted for his 
great learning and piety and is regarded as an Imam of the 
Shi'ah, School; and the latter, as already stated, was a disciple 
of Ibrahim an-Nakha‘i and enjoyed high reputation as a jurist. 
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The traditionists from whom he heard traditions were Ash-Sha‘biy 
Qatadah, Al-A'mash, and other men of eminence in that branch 
of learning. Abú Hanífah was endowed with’ talents of an 
exceptional nature and had the true elawyer’s gift of detecting x 
nice distinctions. He possessed remarkable powers of reasoning, ' 
Which, combined with the resources of a retentive memory and 
a clear understanding, brought him into rapid prominence as a 
master of jurisprudence. Men flocked to his lectures, and among 
his pupils the names of Abü Yusuf, Muhammad and Zufar are 
intimately connected with the science of Mohammedan Law. 
Ak Hace duo The teachings of Abú Hanifah acquired for 
as the “upholder of him the title of ‘upholder of private judg- 
EATERS ppimion mest’ and his School of Law was distin- 
guished by that epithet. There can be no doubt that he was 
considered by his contemporaries to rely less upon the traditions 
in arriving at legal conclusions and more upon private opinion 
than the other jurists. About this time, however, the jurists 
were broadly divided into two classes : those of Hijáz or Arabia 
Proper who were called * the upholders of the traditions," and 
those of ‘Iraq who were known as * upholders of private opinion." 
* But, as has been pointed out, notably by 

Pos teenies uri dires the great historian Ibn Khaldün, tke notion 
tudo towardi themasa that Abú Hanffah lacked a sufficient know- 
ledge of the traditions or that;he did not 

regard them as a legitimate source of law is unfounded and due 
to misconception. He observes: “Some prejudiced emen say 
that some of the Imáms (especially meaning Aba Hanífah) had 
a scanty knowledge of the traditions and that is the reason why 
they have reported so few of them. This cannot be true regard- 
ing the great Imáms because the law is based on the Qur'án and 
the Sunnah and it is a duty incumbent on them to seek out the 
traditions. But some among them accept only a small number 
of traditions because of the severity of the tests they apply." (1) 
In sifting the traditions Abú Hanífah was undoubtedly more 
strict than the others, and the testf that he applied to them 
resulted in excluding many traditions which the people generally 
accepted as genuine. Further, the principles that he laid down 
confined within a narrow compass the „traditions from which a 
rule of law might be legitimately deduced. It is said that he 
felt justified in acting upon eighteen traditions only out of the 


great mass that was then in vogue. : 
LJ 
. . 


(1) Ibn Khaldán, Bülág edition, Vól.I, p. 371. x 
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But his chief work lay in elaborating theories of jurispru- 


° 
<8 : dence. He was the first to formulate, and 
M cu analogical to give prominence to the doctrine of Oiyás 


(anglogical deduction) which, however, as a 





principle of law was undoubtedly iw practical operation before 
his time. But he found that arguments 
Ietbcsw or Equit: based strictly upon analogy often led to 
hardship and anomalies, and in order to correct its effect in such 
cases he adopted a modifying principle called Istihsán (Z4 Pre- 
ference), which bears in many points remarkable resemblance to 
the doctrines of Equity. An example will best illustrate the 
respective operations of the doctrines of Oiyás and of Istihsan. 
A contract of the nature of sale accordigg to the Mohammedan 
Law in order to be valid requires that the subject-matter must’ i 
be in existence at the time of the contract. Arguing analogically, 
therefore, a contract with a manufacturer or artisan that he* is to 
e supply goods of a particular description for a specified price (paid 
to him) would be invalid.. The principle of Istihsán, however, 
intervenes and establishes the legality of such a transaction on 
the ground of necessity based on the universal practice of man- 
kind. Abú Hanífah also extended the doctrine of Tjmá* (consen- 
sus of opinion) beyond what many of his 


Ijma'or Consensus of contemporaries were willing to concede. 


Opinion. 
Some were of opinion that the validity of 


Ijmá' as a source of law should be confined to the Companions of 
the Prophet, and others would extend it to 'their successors but 
no further. Abú Hanifah affirmed its validity in every age. He 
also recognised the authority of local cus- 
toms and usages (‘Urf) as an independent 
source of law. It is laid down in Al-Ashbáh-wan- Nadhá'ír (1) : 


‘Urf or Usage. 


e "Many decisions of law are based on usage or custom, so much 
so that it has been taken asa principle of law." The Qur'án 
and the precepts of the prophet were with him as with all 
other jurists, the primary sources, Ijma‘ coming yext to them, 
and analogy, equity and Igcal customs being regarded merely as 
secondary sources. Inthe work that Abu Hanifah did in the 
domain of Jurisprudence he was assisted by many able disciples, 
some of whom have already been-mentioned. He also instituted 

a cammittee consisting of forty men from 

Codification of the | KANSE Hae . 
laws by Abu Hanifah among his principal disciples for the codi- 
red vi np and  fcation of the laws. Of thís committee 
*  Yahyálbn Abi Zá'idah, Hafs ibn Ghiyáth, 

. (13 Lucknow edition, p. 116. T 


e 
L . 


e 
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Abu Yusuf, Dá'ád at-Tá'i, Habbán and Mandal were men of- 
gréat reputation as traditionists, Zufar was noted for his power* 
of déducing rules of law and Oásim ibn Nu'aim and Muhammad 
were great Arabic Scholars. The committee used to discuss any 
practical or theoretical question that arose or suggested itself, 
and the conclusions which they agreed upon after a full and free 
debate were duly recorded. It took thirty years, it is said, for 
the code to be completed, but each part as it was finished was 
circulated broadcast. The emire code has now been lost, an 
irreparable loss to the cause of Mohammedan Jurisprudence. 
With the exception of his contributions to this code, it is doubt- 
ful whether Abú Hanifah wrote any other book, for Fiqhu-l- 
Akbar commonly arrributed to him is not considered by the 

* best-informed authorities*to be his production. We have, how- 
ever, a small collection of traditions based on his authority and 
called Musnadu-l-Imám Abi Hanifah, and a letter which he wrote 
for the instruction and guidance of his disciple Abú Yusuf in his 
office of Qadhi is still in existence. Abü Yusuf who for a long 
_ time acted as the Chief Qadhi of Baghdad wrote a treatise on 
the revenues. The book testifies to his great abilities, resources 
of learning and independence of thought. Muhammad the 
other well-known disciple of Abú Hanifah was a copious writer, 
but only some of his books are available, namely, Al-Muwatta’, 
a collection of traditions arranged according to subjects, AI- 
Jámi'u-s-Saghír and Al-Jámi'u--Kabír. His other books Az- 
Ziyádát, Kitábu-l-Hujaj, Al-Mabsüt, Kitabu-s-Siyari-I-Kabir and 
Kitabu-s-Siyari-s-Saghir are lost tg us though frequent references 
are made to them in text-books and Fatáwas. Abú Hanifah 
never accepted the office of Oádhí, and Ibn Hubairah, the Gover- 
nor of Kufah, had him flogged because he refused to hold it. 
Al-Mansür at last cast him into prison ostensibly for the same 
reason, and there the great jurist expired, having been, as 
believed, poisoned at the instance of the Caliph. He was held 
in such estee that his funeral prayers, it is reported, were said 
for ten days, and on each day about ,fifty-thousand people at- 
tended. The Mohammedans of India, Afghanistan and Turkey 
are mostly Hanafis, and the followers of his school are also 
largely found in Egypt, Arabia, and China. 


ABDUR RAHIM.e 


. e * 


f To be continued.) s ot 
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CASES AND COMMENTS. 

. : 
Interest, excessive, tf allowable. i 

In this case the question arose, whether a clause in a 
promissory note for payment of irerest at 75 per cent. per 
annum rendered the transaction harsh and unconscionable. 
Channell J. held that it was not necessarily so, and observed 
that the answer must depend upgn all the circumstances of the 
case. One of the most important circumstances would be 
whether the defendant understood the transaction and without 
any misrepresentation or pressure by the plaintiffs voluntarily 
agreed to pay the interest asked. +. 


Principal and Agent—Power to borrow. 


In this case the question arose as to the power of an agent 
to borrow money on behalf of his principal. The Court of 
Appeal held, that although the agent might not have express 
authority to borrow money, yet if there was necessity for the 
loan, and the money was applied in whole or in part for the 
benefit of the principal, the extent to which the money borrowed 
should be found on enquiry to have been in fact applied by the 
agent.in paying legal debts of the principal, the creditor was 
entitled in' equity to stand in the same position as if that amount 
had been, originally borrowed by the principal. Of course the 
lender must have acted under the belief that the agent had 
authority, though it turns out that his act has not been authorized 
or ratified by the principal. The same view was taken in the 
case of Heramba Chandra v. Kast Nath [1 C. L. J. 199]. 


Domicil. 


When does a man lose his domicil of origin @nd acquire a 
new one? Lord Halsbury ruled that he must have a fixed 
intention or determination to strip himself of his nationality, 
in other words, to renounce his birthright in the place of his 
original domicil. The abandonment or change of domicil is a 
proceeding of a serious nature and an intention to make such 
an abandonment must be proved by satisfactory evidence. 


. * 
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Ripgrian proprietors. : 

In this case the House of Lords adopted the rule laid down 
by Lord Kingsdown in Miner v. Gilmour [12 Moo. P. C. 131), 
that by the general law applicable to: *running streams every 
riparian proprietor has a. r&rht to the ordinary use of the water 
flowing past hisland, and he may dam up thestream for the 
purpose of a mill, provided, he „does not thereby interfere with 
the rights of other proprietors either above or below him. 
Rights may also be acquired by prescriptions which „interfere 
with the natural rights of other proprietors ; but the ownership 
of an artificial dam, although it may give a right to maintain the 
dam, does not turn the running stream into a pond so as to give 
the owner of the dam ane exclusive right to use the whole of the 
running water. 


Grant— Construction. 5 


If the language of a grant is absolutely plain and unambi- 
guous no amount of user would prevail against the plain mean- 
ing of the words [1900 A. C. 260]. But when the language is 
very wide, and especially when the grant is one in respect of 
lands already in possession of the grantee, evidence is admissible 
astothe circumstance under which the grant is actually made, 
and particularly evidence of what has been taken and retained 
before the date of the actual grant. The time wher, and the 
circumstances under which an instrument is made supply the 
best and surest mode of expougding it. Reference" may be 
made to 7 H. L. C. 650 for examination of the conditions under 
which modern user may be proved to explain a written instrument. ` 


Negligence—Nutsance. 


A Municipal Corporation took over the case of a water- 
course and made it into a public drain. When first constructed 
it was sufficiefit for its purposes, but in course of time, proved to 
be increasingly insufficient to hold *and pass on the sewage 
poured into it and as a result, the plaintiff's land was flooded 
and damaged. The Judicial Committee held that the plaintiff 
was entitled to damages and that the defendant Corporation was 
liable for negligence, notwithstanding the fact that the drain 
when first formed, was sufficient for its purpose. The Judicial 
Committee ruled in this case that there is no fixed rule of law 
defining the degree of misconduct which will justify «dismissal 


. 
Vor, HI.) CARES AND COMMENTS. 91a 
: from service. It is a question for the Jury whether the degree of a | 
‘Misconduct is inconsistent with the fulfilment of the expfess or .. 
implied conditions of service, so as to justify dismissal. 
Se M 
* e 
Vendor's lien— Unpaid purchase-money. Stucley 
This case establishes the doctrine that a vendor's lien for 9. o 
unpaid purchase-money is as applicable to a sale of personal Kekewich. 
estate—such as a reversionary interest in a 'trust-fund—as to a [1906]-1 Ch. 
sale of real estate ; and accordingly an unpaid vendor of personal 67. s 
estate is entitled to all such remedies for enforcing payment of 
his purchase-money and interest as he would have been entitled 
to under an express mortgage or charge* . 
wa 
Mortgagor and Mortgagee—Accounts. Wrigley 
This case raised an important question as to the mode in T 
which accounts are to be taken between a mortgagor and mort- Gif 
gagee when the latter is in possession. A mortgage deed provided (1906] 1 Ch. 
that if interest was not paid on a specified date, it should be treat- 165. 
ed as an accession to the capital. The mortgagee was in possession 
and it was found that the amount in his hands at such specified 
period after deducting outgoings was sufficient for the payment 
of the interest. The Court of Appeal below held, adopting the 
dictum of Cotton L. J. in 18 Ch. D. 463, that although the : 
profits in the hand of the nfortgagee had not been actually 
appropriated in satisfaction of the interest, the interest could 
not be said to be in arrears and the mortgagee was, therefore, . 
not entitled to have it capitalized. 
. . 
Nuisance—Increase of noise. Rushmer 
. 
In alocality devoted to noisy tradés, A started a business Polsu "S 


which made a substantial increase in the noise. The question [1906] 1 Ch. 
arose whether a resident whose comfort was materially interfered 234. 
with by the increased noise was entitled to any relief. The Court s` 
of Appeal has held that ds the increase of noise interfered sub- 
stantially with the ordinary comfort of human existence according 
to the standard of comfort prevailing, in the locality, that was 
sufficient to constitute an actionable wrong entitling the occupier 
to an injdnction. Reference may be mad: to rr H. L. C. 642 : - 
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, and ti Ch. D. 852 as explaining the principles upon which, ae 
: legal Snuisance arising from an increase of noise, in an already 
noisy neighbourhcod may be restrained by injunction. 
. 
e 
Sweeney e Combination — Injury — Injunction. 
v : ; 
, In this case the Court of Appealjn Ireland was called upon 
» Coote. dbi. r 


[1906} 1 I. R. i consider a question of geat dinportauce as to the extent 
š 51. o which combination may be carried on without being unlawful. 
H A, a Roman Catholic was appointed teacher in a Presbyterian 
t School. This gave great offence to the guardians of some of 
the children. One of these B took the lead, called a meeting of 
the parents of the childref, and many of them agreed to withdraw 
v" their children from the school. The result of this action was 
to injure the plaintiff by reducing her salary which depended 
on a capitation grant. A then sued B for damages and injunction. 
In the Court of first instance Barton J. gave a decree for the 
~ plaintiff which was reversed on appeal by a majority of three 
f against one. The Court of Appeal has held that the combina- 
: i tion, although it resulted in loss to the plaintiff and as no unlawful 
means were used to attain the object of the combination, the 
plaintiff had no cause of action. To sustain an action of this 
description, two things must be proved, namely, first, a combina- 
tion of the defendant with one or more other persons fora . 
common object, and secondly, some element of wrong, of injury, 
that is, some infraction of legal right which makes thé gombina- 
tion unlawful. Mere damage to the defendant does not show by 
itself, either that the common object or the means used to 
obtain it are unlawful, but if the two elements are proved to 
exist, pecuniary loss must result in a conspiracy before a civil 
action could be maintained upon it. The view taken by the Court e 
. of Ireland appears to be suported by the cases in [1892] A. C. 60, * 
s [1895] A. C. 587, [1898] A. C. 96, [1901] A. C. 495, [1905] A. C. 
239. As was observed by Fitz Gibbon, L. J., the secular arm of 


: H . . e . ` 
t the law can make no distinction between securing or advancing 
religious or sectarian opinions and securing or advancing personal 
á or trade interests. It may be pointed out that the view taken by . 


the learned Judges is in accord with the decision in 26 L. R. 
* I R. 268 and 35 Scot. L. R. 645. 


` 
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. 
LI 
te. SHORT NOTES. : . | 
e. iz | 
Eirecution case—Dismissal— Attachment whether falls through or not. 1 wr | 
April 10 
Appeal by the Deeree-holdey. « _ April 10, 


In execution of a decrce obtained by the degree-holler, a certain property Govind Chunder Pal `| 
beloiizi j iudement-debtor was attached and, in due course, it was : p. | 
xeloving to the judgment-c c : DWvarka Nath Pal, 


sold. ‘The sale, however, was subsequently set aside on the 24th September 
1904. On the same date, the Court made the following order, * The sale having M S ae 36 of 
5. . 


been set aside, the decree-holder is directed to take further steps for sale 
within 3 days hence, Put up on 28th September 1904 for order * On the 
28th September 1904, the date fixed, the following order was recorded. “No 
further steps taken, dismissed” The 28th September seems to have been the e 


last date, when the Court sat before the Dusserah vacation ; and it was not till ic 

the 17th November 1904, that a petition was presented by the decree-holder 

asking for issue of proclamation for sale of th property which had already 

been attachéd. i 
Held, (Ghose and Caspersz JJ.) — That because the exeeution-case has been ner 

dismissed by reason of no steps having been taken ty the decree-holder, within 

a.certain*time limited, to bring the property to sale, the attachment that has 

already been put upon it does not necessarily fall through. x: 

9 M. I, A. 324 referred to. T 
It could never have been intended, and in a case like this it is always a 

question of intention, that all that had been done antecedent to the order in 

question by way of attachment for the purpose of bringing the properiy to sale, 

must be taken to have fallen thrcugh and that the deeree-holder should begin 

again,as if in a fresh execution-case, The decree-holder is, therefore, not 

liable to take out a fresh attachment, . 

Babus Lal Mohun Doss and Provas Chandra Mitter for Appellant. 
Mr, Hill and Babu Akhoy Kumar Banerji for Respondent. 
A . . Appeal allowed. * 
e — 
. 

Civil Procedure Code, Sec, 588 cl. (26)— Order refusing to modify an award 1906, 
Appeal. ` Mareh 15. 
Held, (Harington and Pratt JJ.)—There is no appeal under section 588 W, B. Hudson and 

el (26), Civil Procedure Code, against an order of refusal to modify an award others 

gander section 518, Civil Procedure Code, S. R. Ey. Co. 
Babus Umakali Mukerji and Satis Chunder Mukerji for Appellant. M. A. No. 419 of 
* Ar, Caspersz and Bebu Prosonno Gopal Roy for Respondent. 1903, : 
A ppew i dismissed, 

Bengal Tenancy Act, Sec. 60—Lessee from registered proprietor, suit for rent,— 1906. 
Pleading payment to third person, May, 10, 
Appeal by the Defendant. aa 
Held, (Rampini and Harington JJ.) That section 60 of the Bengal Marama Muzahar 

Tenancy Act does not mention the® lessee of registerel proprietor, In a suit Alia Bewa, 

for fent by such lessee, the defendant can, therefore, plead in defence payment g 4. N o. Al of 1905. 

to a third person, Rt 
Dr. Rash Behari Ghose and Moulvi Syed Shamsul Huda gor Appellant. i 

ar, Hill and Mouivi Zahadur Rahim Zahed for Respondent. 
‘Appeal allowed. * . = 


Ld 
. LI * 


. 
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1906. Khewat papers, entry in— Hent— Hecord of Rights—Evidence. +’ 
February 16,. Held, (Ghose and Pargiter JJ.)—That in the absencesof anything on the 
Abdur Rashad record to show that there was any application for settlement of rent or any 


proceeding taken in accordance with law towards that end, and as the 
entries appearing upon the kiwat papers do not by themselves afford any 
8. A. No, 398 9f guarantee that there was any settlement of rent, the entry in the record of 


t. 
Jogesh Chunder Roy. 


1904, rights, if it was duly published, would be only prima facie evidence in favour 
of the landlord. : ; 
s " Moulvi Syed Shamsul Huda fft Appellant, 
Babu Dhirendra Lal Kastgir for Respondent. 
E Appeal allowed, case remanded. 
. 

1906. Limitation Act, sections 5 and 12, Sch, IT, Art, 152— Appeal — Limitation — K n- 
April 26, clusion of time necessagy for obtaining copies of decree and judgment, 
Kabiran ° Appeal by the Plaintiff, . 

wi o Held, (Geidt, J.) —If the period prescribed by the second Sehedule of the 

Solan: eer, Indian Limitation Act for the presentation of an appeal expires on a day ou 

S. A, No. 419 of which the Court is closed, and if the appellant has not obtained copées of the 

. 1905, deeree and judgment before the closing of the Court and applies for such copies * 
`~ on the date of the reopening of the Court, whilst his right of appeal is still alive, 


he is entitled to the benefit of the time requisite for obtaining the copies, and * 
if his appeal be presented before the expiry of that time, it is not barred by 
limitation. i 

1. L. R., 19 All, 342 followed. 

7. L. R,, 25 Bem. 586 not followed 

Mr. Ashgar and Babu Hari Bhusan Mukerji for Appellant, 

Moulvi Syed Shamsul Huda for Respondent. 

A ppeal allowed, 





.- 
1906. 


` * 
Mareh 14, Execution, step in aid of — Limitation Act, Sch, II, Art. 179 (4). * 


Appeal by the Judgment-debtor, 
Sayaram Ol P GIDADUSER Held, (Harington and Pratt JJ.) —That an application made to the Court 
Haridas s Chatterji. whieh originally passed the decree for an order that execution costs might be 
received and for recalling the decree from the Court to which it was sent for 


NDS 
M, A. No 277 of execution, is not to be considered as a step in aid of execution, 





— I. L. R., 6 Mad. 81 distinguished, i 
E Babu Sharoshi Charan Mitra for Appellant. « s 
No one for Respondent, 
Appeal allowed, 
e . : 
1906. Court-fees Act, Sec, 11 — Mesne profits. 
May 4, Appeal by the Decree-holder, 
Dwarka Nath The mesne profits due both before and after the institution of the suit were 
Biswas ordered to be ascertained in execution of a decree. They were so ascertained, 
Deben des Nath and exceeded the amount on which -Court-fees had been paid, The Court 
Tagore, em ordered the deficit Court-fee to be paid within 1 days. They were not so paid. 
— Heid, (Rampini and Harington JJ )—That under paragraph 2 of section Il 
Mos iud st of the Court-fees Act the application should be dismissed. EE 
ro 1. L, R,, 24 Cale, 173 followed, 


e 
Vor. TIL] SHORT NOTES. 
ex . 

* hat paragraph 2, section 11 of the Court-feos Act is not only applicate to 
a case in which a definite amount can be or has been claimed in the plaint but 
also to a case in whieh future mesne profits, the amount of which is indefinite, 
are claimed, s 

1. L. R., 15 Bom. 416 doubted, : ? 

There is no analogy between interest awarded under section 209 of the 
Code of Civil Procedure and mesne profits claimed 
sections 211 and 212, Civil Procedurë Codé, 

Dr. Rash Behari Ghose and Babu Joy @epal Ghosha for Appellant. 

Mr, 8. P. Binha (Officiating Advocate- General) and Babu Mohendra Kumar 
Mitra for Respondent. 


and awarded under 


Appeal dismissed, 


Rent, apportionment of — vansfer of Property Act,\82c, 2 el. (d) ~Refu nd, suit for. 

Appeal by the Defendant. 

Defendant No, 2 was the Hikim of Perguanah Barabhum, Defendant 
No, 1 Mr. Mathewson, held certain Mouzahs as a mortgagee in possession under 
defendant No, 2. The latter ceased to b» the Hikim from the 7th of Shraban 
1307 (corresponding to 19th July 1900), and the plaintiff became the Hikim 
from thaf date and took possession of the Mouzahs by ousting Mr. Mathewson. 

The plaintiffs case was that before the 7th of Srabun 1307, defendant 
No, 1 collected from the tenants of the Mouzahs the entire rent for the Fusli 
year 1807, and he brought the suit for a refund of the rent of 55 days from the 
‘7th of Srabun to the end of the Fusli year 1307. 

Held, (Maclean C.J. and Geidt J.)—That the plaintiff cannot recover, 
Having regard to sub-section (d) of section 2 of the Transfer of Property Act, 
the principle of apportionm nt of rent does not apply. 

I, L. R., 21 Cale. 383 referred to. 

I. L. R., 26 Mad 540 distinguished. 

- Babu Joges Chunder Roy for Appellant, * 

Babu Joy, Gopal Ghosha for Respondent. 

. —312—— Appeal allowed, 
Mortgagee purchasing portion of equity of redemptiion —Co-mortgagor purchasing 
mortgagee’s rights, effect of. 

Appeal by the Judgment-debtor, 

Held, (Ghose and Caspersz JJ.) —When a mortgagee purchases the equity 
of redemption in a part of the morgaged property, his mortgage debt is satisfied 

"in proportion to the ratio which the value of the property purchased bears to 
*he value of all the properties covered by the mortgage. The same rule is 
applicable where the purchaser of the interest of one of the several mortgagors 
subsequently purchases the rights of the mortgagee, decree-holder, 

Babu Basant Kumar Bose (for Babu Joges Chunder Roy) for Appellant. 

Babus Dwarka Nath Chuckerbutty and Promotha Nath Sen for Respondent, 





— Case remanded, 
Payment— Benefit enjoyed hy another — Whethar the other is liable— Equity. 
Appeal by the Plaintiffs. P" 


e. 
Held, (Mitra and Geidt JJ.)—It is consistent with general prineiples of 
equity that those whose funds are used to met the legitimate demands of others, 


when the latter have the benefiteof such payments, are entitled to ask the” * 


Jatter to pay to the extent of the baitefit ; they cannot retain the benefit and 
plead hon-Ifibility, Whether or not, the amoant could ba recovered under the: 
Indian Codified Law, the Court is to apply the geazral law, bozal arl equitable, 

, 


-~ r 
Sham Sunder Singh, 


1906, 
April 6. 


H, Mathewson 


i 


S, A. No. 1953 of 
1904, e 


- 


1906, 
April 11, 
Harendra Kumar 
Guha 


v. 
Dindoyal Shaha, 
M, A. No, 324 of 

1905, 





1906, 
Mareh 28. 


Chandra Sekhar 
e Kar 


v. 
Nafar Chunder 
Kundu. 

8, A. No. 2086 of 

* 1903. i 


— 


` e 

L906, 
“4 pril 6, 
Dakho Koer 


Ue 
Rup Lal Singh. 
B. A No, 2118 of 
1904. 


* 
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. p 
e be plaintiffs were the proprietors of a onc-twelfth share of 34 village® afid 


the defendants of a like share in the remaining 8 villages, Both the parties. 


were purchasers of the interest of A, but the defendents had priority, the 
e 
mortgage under which their title was based wa? of an earlier date. 


Long before the purchases fade by the plaintiffs and the defendants, the e 


proprietors had settled 12 villages in patni to B who agreed to pay the entire 
Government Revenue of all the villages and an additional sum to the proprietors 


themselves as patni rent, C was the Successor in interest of Band he paid, the 


entire Government revenue besides the stipulated sum to the proprjetons. 
The villages held by C in patni were included in the 34 villages of which the 
plaintiff had a twelfth share, The plaintiffs say that the defendants are not 
entitled to enjoy 8 villages revenue-free and they themselves are entitled to be 
re-imbursed by the defendants to the extent of the sum that may on appor- 
tionment of the entire Goverpment revenue, be found to be payable by the latter. 

Held, that the defendants are liable, 

Ur, 8. P, Sinha and Babu Surendra Nath Guha for Appellants. 

Babus Mohendra Nath Roy and Hurro Kumar Mitra for Respondent. 

Appeal «ilowed ; case rengnded, 


Co-parcener, alienation by, of his share, before specification, whether valid— Deed 


— Registratwn— Delivery— Title. 

Held, (Mitra and Ormond JJ.)—'That no co-parcener in a. Mitakshara joint 
family ean part with his own share before its specification by means of partition. 
He may for family necessity part with the entire estate as the representative 
of the family. He cannot part with the share which would be apportioned to: 
him on partition, 

If the parties intend that no title shall pass upon registration and not until 
the deed has been delivered, the law will give effect to such an intention, 

2 C. W. N, 207 and Y. L. R. 27 Cale. 7 followed, 

Babu Baldeo Narayan Singh for Appellant, * 


. 
Babu Jogendra Chandra Ghose fo? Respondent, 


Appeal dismissed 
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A HISTORICAL SKETCH OF THE GROWTH OF 
. MOHAMMEDAN JURISPRUDENCE. 
f Continued. ) 

The age of Abú Hanifah was the age of -Jurists. At Medina, 
the city where the Prophet fulfilled his 
mission and died, a great Imám arose in the 
person of Málik Ibn Anas. We have seen 
that ever since the death of the Prophet*that sacred city continued 
to be regarded as the home of traditionary learning. Málik was 
born there in 95 A.H., and there he studied and taught and did 
all his work. In his time he was looked up to as the highest 
authority in Hadith, and his fame in this respect has not suffered 
by the lapse of ages. He was not only a traditionist but a jurist 
and he founded a school of law which exercised great influence 
in his lifetime. The Moors of Spain belonged to this school 
and it still counts numerous followers in Northern Africa. 
Muhammed, the disciple of Abú Hanífah, studied traditions under 
him for three years. His doctrines were not, however, essentially 
different from those of Abú Hanifah. Malik 
leaned more upon traditions and the usages 


m 


Malik the founder of 
the Maliki School. 


. 
He leaned more upon 
traditions and the usages 


of Meding? of the Prophet and the precedents establish- 


ed by his Companions. He upheld the exercise of judgment 
when the other sources failed him. Being in a better position 
than Abú Hanifah to be acquainted with the laws as laid down by 
the Shábah (Companions) and their successors, he embodied them 
more largely in his system. He attached a preponderating weight 
* to the usages and customs (‘urf) of Medina, relying on the pre- 
sumption that they must have Been transmitted from the time 
‘of the Prophet. He established a principle corresponding to 
that of Abü Hanífah's Tstihsán, but of greater freedom and 
certainty of operation, namely, that of public welfare or advantage 
(Istisláh) as a basis of private judgment (or 
zx doctrine of publig Ra’) (1). Malik Ikn Anas died 29 years 
after Abú Hanifah. Imam Méalik’s Al- 
Muwatta’, a collection of traditions, is well known and contaips 
about three hundred traditions. . 


: (D "Adhudi's Commentaty on the Mukhtasar of Ibn Hajib, and Al-Mankhul 
of Imám Muhammad al-Ghazzili, MSS., Bohar Collection, Imperial Library. 


* 
e LI 
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Among Malik’s pupils, Muhammad Ibn Idris | Ash-Shafiti 


z attained even greater eminence as a Jurgt* 
ee fonnder of than the master himself. He was born in 


Palestine in 150 A-H. and was of the same 
‘stock as the Propet, being descended from ‘Abdu-I-Muttabil, the 
grand-father of the Prophet. Hes attended lectures on law and 
traditions not only of Málik Ibn Anas but of other noted doctors 
in law including Muhammad, the diseiple of Abú Hamfah. At 
an early age he evinced proefs of great talents, and while still a 
youth he was held competent to deliver lectures in jurisprudence. 
His fame spread far and wide and his doctrines found great vogue. 
The school of law with which his name is associated takes rank, in 
the number and importance of its followers, next only to the 
Hanafíte school. In his *attitude towards the traditions, Ash- 
Shafi struck the via media between Malik and Abu Hanífah. 
: He was more discriminating than Malik in 

He adopted the middle A -— 
course between Abu accepting the traditions and less severeeand 
Hontan and Mal, fastidious than Abú Hanífah in this con- 
nection. He allowed greater scope and extension to Ijma‘ (con- 
sensus of opinion) than even either of them, 
M ten greater scope putting a liberal and workable interpretation 
on the well-known dictum of the Prophet 
* My people will never agree in an error.” If a rule established 
by Ijma‘, either in the form of usage or otherwise, contradicted a 
reputed tradition of the Prophet, he assumed the existence of a 
lost tradition which must have given rise to the usage. | He ac- 
cepted analogy as a legitimate basis of jurisprudence but rejected 
Malik’s principle of public utility and Abü Hanífah's equity of 
the jurist (1). In the exercise of analogy he required that the 
reason of the rule (lah) must be stated 
ation of Quse Willan either in the text itself or is to be clearly 
yea ee a than inferred therefrom. Ash-Shafi'i was noted 
for his balance of judgment and moderation 
of views, and was the first to wfite a treatise on Usál or Principles. 
Egypt is the principal stronghold of his doctrines, but his followers 
are to be found in other parts of Africa, in Arabia and also some 

in India, specially in Bombay and Madras. 
Among the scholars who attended Ash-Shafi'i’s lectures, Abú 
‘Abdi-llah Ahmad* Ibn Hanbal, known as 

Ahmad Ibn Hanbal, ° ; i 

* the founder of Hanbali Imam Hanbal, took up a strong reactionary 
gokool, attitudg and foundgd the fourth and the 


. latest of the Sunn? schools of Jurisprudence. He was born at 
< 
(1) Al-Mankhul, pp. 213-215 and 229, 
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Baghdad ATH. 164 and studied under different masters including 
2 Sháfi4. But from all the accounts thaf are 

A ama left of him he appears to have been more 
learned in the traditions than in the science ' 

of law. As a traditionist and theologian his reputation stood 
very high, and in the number of traditions that he recollected no 
one approached him. In law he adhered rigidly to the traditions, 
a much larger number of which hedelt himself at liberty to act 
upon than any other Doctor. His interpretation of them was 
literal and unbending, and he allowed little if any force to the 
doctrines of agreement and analogy (1). He was a man of great 
piety and uncompromising opinions, and was cruelly persecuted 
by the Caliph Al-Ma‘mun, because he ‘adhered to his own views, 
on certain points of divinity and refused to conform to the 
doctrines that had found favour in Court. This unjust persecu- 
tion «erved only to enhance the great reverence in which he was 
held by the people, and it is said that when he died in 241 A.H., 
8,006,000 men and 60,000 women attended his funeral. His 
followers who were regarded as reactionary and troublesome were 

| persecuted from time to time. Now his school consists only of a 
few followers and those only in certain parts of Arabia. He does 
not appear to h&ve written any treatise on law and I have not 
been able to secure any book—I do not think any exists—which 
- embodies his doctrines. All that one can learn of them is from 
allusions in historical and biographical works, and from occasional 
references in the law-books of other schools. His great work, a 
collection of 50,000 traditions reported by him and known as 
Masnadu-l-Imam Hanbal, has been printed in Egypt and forms a 
valuable addition to the literature on the subject. But one has 
onlyto glince at it to perceive that the book which is not 
* even arranged according to the subjects lacks the scientific 

* spirit. 

The age of the four lmáms. produced other teachers, 


who had for some time 4 considerable 


Other schools not 


otiasd here. following of their own. Among them 


Sufyán ath-Thauri and Dá'üd adh-Dhahiri, 

(the Literalist) attained eminence as Jurists. But their systems 

are now extinct and do mot call for any notice here. Similarly, 

having regard to the limitations of the subject, no account 

hag been attempted here, of the growth of the Sh'íah Schogl 
of Law. ° 

Aftet the close of the third century of the Hijrah, however, 


(1) Al-Mankhul, p. 189. » 
. 


s 
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. there has been no one who has succeeded in 
, APR the eon obtaining recognition by the Mohammed&n 
thinkers have been world as an independent, thinker in the 
recognised. . 
. domain of Jurispradence. The work that 
has been done since, has*been to formulate and to apply the 
principles laid down by the founders of the Sunni and the Shiah 
schools. With the lapse of time the horizon of Mohammedan. 
juridical thought has been closing in with stricter narrowness. 
A modern Mohammedan is limited in his exposition of the law 
not merely to the general principles enunciated by Abú Hanifah 
and the other Imáms, but according to the commonly received 
notion, to even the arguments and conclusions of such of their 
followers as are admitted éo have attained a certain rank as Jurists. 
“The Mohammedan law in theory is a completed science, and 
some go so far as to say that the ancient 
doctors of law have anticipated every 
question and laid down a rule for its solution. The more ,e 
correct doctrine is, as we shall see, that the principles which they 
have laid down, would, if properly applied, furnish a clue to 
every legal problem. The doctors below the rank of the founders * 
of the different schools have been assigned as it were their 
respective spheres of jurisdiction beyond which» their opinions 
would be so to speak ultra vires. 
The classification of the jurists runs thus : R 
(1) Mujtahidún (Doctors-in-law) of the first degree. 
These have an absolute and independente power of 
exposition of the la. They are not hampered by 
any rules or limitations in the interpretation of a 
text of the Qur'án, or in rejecting or accepting the 
genuineness of a tradition. They have uncon- 
trolled discretion in formulating theories and laying « 
down principles of jurisprudence. . This high rank,. 
has in the Sunni Schools been conceded only to 
“tmam Abú Hanifah, Malik; Shafi‘i and Hanbal. 
(2) Majtahidun of the second degree. They wereamong the 
. immediate disciples of those of the first degree. Abü 
Yusuf, Muhammad, and Zufar, in the Hanafi school ; 
Nawawi, Ibnu-s-Saláh and Suyüti in the Shat'i ; and 
.Ibn *Abdi-l-Barr and Abú Bakr ibnu-l-A'rábí in the 
Maliki school. These Mujtahids were to follow «the 
fugdamental *principles laid down by their masters, 
but they were not bound to, follow them, in théir 
arguments or the mode of applying the principles. 


e 
* e 


The degrees of Ijtihad. 
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: (3) Mujtahidán of the third degree. Their function is 
to explain the principles by arguments and ilbustra- 
tions, and to apply them to particulars Cases. To 

* this class belonged Nasafi. 

The last rank of Mujtahids is ag§in subdivided into sev sal 

grades. (4) Those who have the power of exercising their judg- 

ment according to the prizciples of their respective Schools, in 
questions upon which there is no opinion recorded of the jurists 
of ahigher rank. To this rank" among the Hanafis belonged 

Abú Bakr-al Khassáf, Tahawi, Takhru-l-Islim  Bazdoui and 

Qadhi Khan. 

(4) Those that are permitted to draw legal inferences 
and conclusions from authorities of a higher degree, 
. and explain and illustrate what has been left doubt. 
fulor general. Fakhru-d-Din ar-Rází was a jurist 
of this class. 
(c) Those who are entitled merely to discriminate which 
of the two conflicting opinions held by jurists of a 
higher rank is correct, Qudúrí and the author of 
Hidáyah belong to this class. . 
(d) Those who are competent to pass opinion as to which 
of the two conflicting views is stronger or weaker 
than the other. To this class belonged the authors 
of Durru-l-Mukhtár and Wigáyah. 
The above classification and limitations, however, apply only 
to thoseewho profess to belong to a particular school of law. 
The popular belief is tlfat the list of jurisconsults of the 
first rank has been closed and no new 
servations "om^ the teachers like Abú Hanifah, Sháfii, Malik, 
ote? en Aa the Hanbal, or even of the third rank like 
Nasafi will arise again. But Bahru l-Ulúm, 
the eminent commentator of Musallamu-th-Thubut, referring 
to this notion observes, “There are men who say that after 

Nasafi there can be no doctor of the third class, "nd that as to 

the first class it came to 4n end with the four Imáms, and conse- 

quently it lies with everyone to follow one of them. - But all 
this is a mere fancy and they cannot support it by argument, 

These men do not knqw or mind what they say. To them 

applies the saying of the Prophet, “ They pass opinions without 


knowledge, and not only they themselves go wrong but lead 
others astray.” ° * 


accept legislation by the State as a legitimate source of law, 


* The Mohammedan jurisprudence as we have seen does not 
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Nor «loes it admit the principle of judge-made law. The Qadhi's , 
legal pronouncements were binding only for the decision of the 
particular ‘case before him, but had no value as a precedent. His 
judgments were not even reported undef the authority» of the 
State. No doubt some books of Fatawa like that of the cele- 
_ brated Oádhi Khan contain dicta of distinguished judges, but 
these are stated merely as their opinions on abstract questions 
of law. The authority of a gollection of this description is 
derived not from the judicial office of its author but from the 
position he occupied in the rank of jurists. If, therefore, we 
bear in our minds that in the Qur'án and the Hadith the 
enunciation of law is confined to a few general principles and 
elementary rules, it bec@mes obvious that the Mohammedan 
jurisprudence has been largely built up by means of "juristic 
deductions. ‘This result it may well be contended is entirely 
in harmony with the doctrine of Jima‘ which, according tog the 
accepted opinion, holds good in all ages. There has been, 
however, a tendency as already noticed, on the part of a few 
isolated theorists, afraid lest the progress of time might introduce 
innovations to wrap away the Science of Mohammedan Law as 
were in the shroud of the past by making a final and conclusive 
classification of the Mujtahids. 


ABDUR RAHIM. 


f To be continued. ) E 





vc. 81, bonitfide transaction, 










mintiff, 


Be C.J. (aetingpahd Caspersz J.)—That the essence of section 





8l, 
Stet of Property Act is a boníjfide euvchase. ora bondjide mortgage 

: : . 

notice of the previous encumbrance, 


al propertie 





8 were morte 





ged to the plaintiff for the satisfaction of 





er unintenance allowance, Ong of these properties only was purchased by 
the deferelant No. 12. It was found that ehe (defendant No. 12) was not a 
hesdrlo purchaser without notice of the previous mortgage in favour of the 
plaiut iT, 

1f; HT, that the plaintiff, the mortgagee, should be allowed the same remedy 
which any other mortgagee is entitled to have, namely, to realise her demands 
Ue of the properties hypotheeated without any restriction being imposed 
upon her às to the order in which they are to be Sold. - 

Thr Dfliviating Advacate-General. (Mr. 8, P. Sinha), Babus Baikuntha 
Nath Das and Iari Bhushun Mukerji tor Appellant. 

Dalu Hari Charan Sarkhel for Respondent, 


x Appeal allowed, 
Truster of Property Act, Sees, 86, 87—Deeree, construction of —Decree, no 
° order for delivery of possession— Power of the Court, 

Appeal by the Judgment-debtor, 

The judgment-debtor had borrowed certain sum of money from the decree- 
holder, mortgaging to him certain properties by deeds of conditional sale, "The 
money not having been repaid, the deerce-holder brought a suit for recovery 
of the sume, In his plaint he asked for an order directing the payment of the 
money due te him within a certain time, failing which, he prayed that the 
jucdzinent-debtor might be debarred from his right to redeem the property and 
that lie, thi decree-holder, might obtain possession, He obtained a deeree to 
the folowing effect : “That the elaifhs be deereed with costs with interest at 
6 percent. per annum : that the defendant do pay to the plaintiffs the decretal 
money within 2 months.” 

Heid, (Rampini J.)—That the decree was virtually passed under section 86 
of the Transfer of Property Act, 

* 


1. L. R. 22 Cale, 813 and T. L, R. 14 Mad, 74 distinguished, 
° 1. L. R. 26 Cale, 166 referred to, 

That although no order for possession was passed when the order for 
foreclosure was made, under the second paragraph of section Sew the Transfer 
of Property Act, the Court caw pass order for delivery of possession of ita 
own motion, 

59 Ch, D. 452 referred to, 

o Jicid (Harington J.)J—That the decree is improperly drawn üp. as regards 
fori but it is in substance, @ decree for foreclosure, To ascertain what is 
decreed one must look at the claim as recited in the plaint. 

Bihu Sarat Chunder Roy Chowdhury tor Appellant, 

Dr, Rash Behari Ghosh ant Babu Brojo Lal Chachrararti for Respondent? * 

. 


*, *. : Appeal dismissed, 
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0, May 11. 
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* Deb Narain Gain, 
S. A. No. 930 of 
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Usufruetuary morigage— Hedenption, suit T 

foreclose and right to redeem, relation between 
Appeal by the Plaintiff, 

‘An usufructuary mortgage bond contained the'following © 

repay the sail amount with interest within a term of 9 years, x 


before the month of Pous 1317. You will gfve up possession of 





mortgaged when the principal mentioned in this bond is repaid,” 
The plaintiff sued on the Sth May 1903 to redeem the 
mortgage exeeuted by him in favour gi the defendant on the 20:1 
(corresponding to February 1902). 
Held, (Rampini and Woodroffe JJ. )—That ín the absence of : ad 





P 
:] 


dpulation 





to the contrary, the right to redeem and the right to foreclose are c tensive, 


T. L. R. 16 Mad, 489 followed, 


That, according to the tewns of the bond, the money was repay e within 
*9 years, The plaintiff is, therefore, entitled to recover posses ] of the n 
mortgaged properly on payment of the full amount of the considera. money, 


Babu Sarat Chunder Basak for Appellant 


Balu Harendra Narayan Mitra for Respondent, . j * 
E . 


Appeal allowed. 


Mortgage deed —Suit. for sale— Decree — Symbolieal possession —8«it Jur passes- 
sion, maintainability of. : 


Appeal by the Plaintiffs. 


The plaintiffs were the mortgagees of the lands in dispute under a mortgage 
deed, dated the 26th January 1898, They brought a suit for the sale of the 
mortgaged properties against the mortgagor and the purchaser of a portion of 
the properties, obtained a decree, caused the sale of the properties aid purchased 
the properties themselves on the 12th August 1899. They took*symbolical 
possession from the Court on the 11th March 1901, There was then a proceed- 
ing under section 335, Civil Procedure Code, between the plaintiffs and the 
present defendants who were purchasers of the mortgaged properties after the 
mortgage but before the suit, and the plaintiffs lost that case on the 15th 
June 1901, . 

The plaintiffs then sued the defendants on the 28th May 1902 for possession 
of the land and made an alternative prayer for sale, under the mortgage deed, 
to realize the amgunt due to them, 

Heid, (Rampini and Woodroffe JJ.)—That the plaintiffs are not entitled to 
sue for possession of the lands, but must sue for sale of the londs under the 
mortgage, and as more than twelve years had elapsed from the due date. the 
suit for enforcing the mortgage was barred as against the defendants 

T. L. H. 19 AU, 541 and I. L. R. 21 All, 285 followed. 

Babus Sorashi Chivan Mitra and Sarat Kumar Mitra for Appellants, 

Mr. Chippendale and Babus Monmotha Nath Mukerji and Hari Busun 

* Mukerji for Respondent, e ° 3 
e 


Appeal dismissed * 
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A HISTORICAL SKETCH OF THE GROWTH OF  * 
- MOHAMMEDAN, JURISPRUDENCE. .' 


( Conclgded. ) 


With the establishment of the BritisH Indian Courts, the 
Mohammedan Jurisprudence has entered 
Di d ae prm: upon a new phase in India.. In the early 
Ad ME days of the British settlement the Moham- 
£ medan Code was enforced in all its depart- 
ments, but in course of time the Mohammedan laws relating to « 
crimes and punishments, revenues, land-tenures, procedure, 
evflence and partly transfer of property were gradually abandoned 
and substituted by the enactments of the Legislature. Questions 
relating to family relations and status, vis. marriage, divorce, 
maintenance and guardianship of minors, succession and inheri- 
tance, dispositions of property by Aba, will or waqf, and in some 
part'of India the right of pre-emption are still governed by the 
Mohammedan law so far as the Mohammedans are concerned. 
The administration of the Hindu and the Mohammedan laws 
was for.some time carried on with the help of Indian Jurists who , 
acted as,expert advisers to the Indian High Courts, the Moham- 
-medarf law officers being called Muftís and Moulvies and the 
Hindu law officers Pundits. But for a long time the employment 
of such experts, being considered undesirable and unnecessary, 
has been abandoned. In Hort Dasi Dabi v. The Secretary of 
State for India (1) it was observed by Mr. justice Louis Jackson, 
“ T confess it seems to me to be among the advantages for which 
the people of this country have in these days to be thankful that 
their legal controversies, the determination of heir rights and 
their status have passed into the domain of lawyers, instead of 
pundits and casuists ; and in my opinion the case before us may 
very well be decided on the authority of cases without following 
Sreenath, Achyatanand and others through the mazes of their 
-speculations on the origin and theory of gift." Thęse remarks 
were appropriated by Mr. Justice Trevelyan to the consideration” 
of an important questién regarding she law of Waagfs which arose 


t. (1) I.L B, 6 Cale, 228, 


Y 
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in the Full Bench case of Piani Miah v. Sukhlal Poddar (1). 
Whatever might have been the demerits of the condemned 
systen®, it should in fairness be admitted that the Sutwas of the 
Moulvies, so far as they can be found ij the pages of the Law 
Reports, formed a faithful exposition of the Mohammedan law on 
the points covered by them. à * 

When the services of the law officers were dispensed with, 
the Courts-had to rely for information on question of Moham- 
medan law on the few reportedefufwas, Hamilton’s translation of 
the Hidáyah, Macnaughten's Principles and Precedents of Moham- 
medan Law and Baillie's Digest. Hidáyah is a work of great 
and indisputable authority on the Hanaffi law, but it would be a 
8ross error to regard it as an exhaustive Code. It deals principally 
yith controversial questions in which the Imáms differed and 'the 
learned author seldom tells us in so many words which of the 


' different views he considers to be correct. The style of the book 


is highly terse, and in his discussions the author presumes in'*his 
readers an intimate aquaintance with the Qur'án and the Hadith, 
the principles of Mohammedan Jurisprudence and indeed the 
whole range of civil and canon law. Mr. Hamilton’s translation 
is not of the original Arabic text, but of a Persian version 
especially prepared for him by some Moulvies who introduced 
many arguments and explanations of their-own in order to enable 
the translator to accomplish his task (2). And unfortunately Mr. 
Hamilton has made no attempt to distinguish the oripinal text 
from the interpolations of the Moulvies. Mr. Macngughten's 
book furnishes information on only a few elementary matters, 
Mr. Baillie's Digest, which is a more useful book for the purposes 
of practical guidance, is a translation of selected portions of 
Futáwá Alamgírí, the famous Code of Mohammedan law compiled 
by eminent jurists of India at the instance of the Emperor 
Aurangzeb. The more recent writings on the subject are 


M 


Rumsey's Mohammedan Law of Inheritance, Babu Shyama ` 


Charan Sircar’s Tagore Lectures, Mr. Syed Ameer Ali's Moham- 
medan Law, Sir Roland Wilson’s Digest of Anglo-Mohammedan 
Law, Moulvi Muhammad Yusuff’s Mohammedan Law relating 
to marriage and divorce. Of these Mr. Ameer Ali’s book alone 
enters upon a systematic discussion of the entire subject on the 
basis of original aytherities. Besides* these English books, 
e translationf of texts from well-known text-books, commentaries 


"" AJI L. R. 20 Cale. 116. ° 


(2) See also Morley's Administration of Justice in India, page 289. e * 


æ- b 
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" and Futwas in Arabic and Persian are often cited in the Ceurts . 


When any important question of law requires elucidations But 
once the British Indian Courts in “adjudicating upon questions 
raised before them have ‘ascertained from the available materials, 
the Mohammedan Law applicable tb the subject, these decisions 
themselves according to the principles of British Jurisprudence, 
form henceforth a fresh basis and starting-point. If a rule of 
Mohammedan Law is laid down by a judgment of the Privy 
Council or has been settled by an uniform course of decisions of 
' the Indian High Courts, it must be accepted even though it may 
not agree with a proper reading of the original authorities. 

The Judicial Committee of the Privy Council have recently 
delivered themselves of important dicta regarding the principles 
that slfould govern the administration of Mohammedan law, the 
effect of which may be far-reaching. In the case of Abul Fatah 
Muhammad Jskag.v. Rosomoy Dhur Chowdhury (1) their 
Lordships, referring to some precepts of the Prophet which had 
been quoted as an authority for the validity of a Waqf for the 
benefit of the grantor’s family, express condemnation of the 
absolute and extravagant application of precepts taken from the 
mouth of the Prophet.” In that case the proposition, the sound- 


ness of which their Lordships refused to admit, was founded not . 


only upon déductions made by the unanimous voice of eminent 
jurists of high authority strictly in accordance with the rules of 
Mohammedan Jurisprudence, but upon a consensus of opinion 
(Ijma!) mong the Companions of the Prophet, which in itself 
sis an'independent source of law. In a later case of Bagar Ak 
Khan v. Anjaman Ara Begum (2) their Lordships, referring to 


their previous decision, observe : "In the judgment of this : 


Committee delivered by Lord Hobhouse the danger was pointed 
out of relying upon ancient texts of the Mohammedan Law and 
even precepts of the Prophet himself, of taking them literally 
and deducing from them new rules of law especially when such 
proposed rules do not conduce to substantiae justice. That 
danger is equally great Whether reliance be placed upon fresh 
texts newly brought to light or upon fresh logical inferences 
newly drawn from old and undisputed texts. Their Lordships 
think'it would be extrergely dangerous to accept as a general 


principle that new rules of law are to” bé introduwed because | 


they seem to lawyers of the present day to follow logically from 
ancient texts however *authoritativey when the ancient docfdrs 


(f) E L B. 22 Calc., 619, p.082, — (2) I. L. B. 25 All, 236, p. 254 
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.of the law have not themselves drawn those conclusions,” In | 
_ Aga Mohammed v. Koolsom Bibee (1), their Lordships saya * 
“They do not care to speculate òn the mode in which’ the text 
quoted from the Koran which is to be fotad in Sura. IL v.-241, 
242 is to be reconciled with the law as laid down in the Hedaya 
* and by the author of the passage quoted from Baillie's Imamia. 
But it would be wrong for the Court on a point of this kind 
to put their own construction on thé Koran in opposition to 
the express ruling of commentators of such great antiquity and 
high authority," 
, Reading the above decisions together, the following propo- 
‘ sitions may be deduced: A rule of Mohammedan Law enunciated , 
by the ancient doctors is te be accepted certainly if it léads to ^ 
Substantial justice, and probably even if it'does not. Isis not 
permissible to the British Indian Courts to put their own construc- 
tion on a text of the "Qur'án Conuary to that of commentators 
of great antiquity and high authority. If a proposition of law 
rests on the authority of jurists other than of the class indicated 
and does not conduce to substantial justice, the original text on 


‘which the proposition is founded should be examined to see if. 


it properly bears the interpretation placed on it. Whether the 
test to be applied in such an event should be according to the 
"principles of Muhammedan jurisprudence or not, has nót been 
‘explicitly laid down.’ Nor are we told to what age and rank a 
Muhammedan jurist must belong in order to possess the authority 
of an.'ancient doctor of law.’ Can it be supposed that their 
Lordships had in their minds the'cfassification of Mujtahids- set, 
:forth above? The author of Hidáyah and probably some of the 


“ons quoted in Baillie's' Digest will be accepted as belonging f 


to that class, but whether the writings of other jurists equally 
eminent and universally known and regarded as authoritative, 
such as Oádhí Khán, the authors of Durru-l- -Mukhtér, Bahru-r- 
Rá'ig, Raddu-l-Mühtár, and others would be ignored as ' fresh 
texts newly browght: to light’ is a question of serious import in 
the administration of Mohammédan law. Hidáyah does not 
provide an answer for all the questions of Mohammedan law, 
and it could hardly have been meant that any point not covered 


by an express dictum in that book is to he decided on considera- . 


„tions of ' substantial Sustice,’ although the law on the subject 
"may have been explicitly laid down by other authorities. Again, 
snows is the question of ‘substantial justice’ to be determined? 


(1) L L. R. 26 Cale, 9, . sige 


d 
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In the cage of Abul Fatah Mahommed analogical arguments 
* Vased on the principles of Mohammedan law relating to a cognate 
subject were’ relied upon. A question would then arise for 


solution how far the rules laid down by the jurists for the exercise , 


of Qiyás (analogical deductions) should be followed. 
If, however, the pronouncements of their Lordships read as 
a whole tend to this, that in order to determine the rank and 
number of those Mohammtdan’legal authorities that fall within 
the category of the ‘ ancient doftors of law’ no enquiry is to 
be made as to who are the jurists whose writings are generally 
accepted and acted upon as authoritative by the Mohammedans 
themselves, that the question whether a rule of Mohammedan 
“law promotes the cause of t substantial, justice’ is to be decided 
withowt reference to the policy and principles of Mohammedat 
Jurisprudence ; and further that whenever the Courts view 
with disfavour a legal proposition not covered by any express 
dictum of ‘the ancient doctors,’ they should be at liberty to 
construe the texts of the Qur’én and of the Hadith without 
regard to the rules laid down for that purpose, then, it is 
submitted, elements of great uncertainty have been introduced 
in the administration of Mohammedan Law and a prospect is 
opened for innovations in the doctrines of Mohammedan juris- 


prudence more essential than even the differences between the; 


Sunni and the Shi'ah Schools. Perhaps the observations of the 
Judicial Committee were not intended to contain a statement 
' of principles of such wide and general application, and possibly 
on some future occasion the position may be, made clear and all 
doubts set at rest. 5 


ABDUR RAHIM. 


*\ : 
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1908. T * Sule® Court, power of —Oivil Procedure Code, Seos, 311, 244-— Sacond appeal. 
May 17, . 
uii Appeal by the Objector to the execution of the decree. f 


Shew Persad Misset . Two properties were advertised for sale under a mortgage decree, A ques- 
Bikao ‘Singh, tion arose as to which of them should be sald first? The respondent who was 
— * the ownér of the larger property asked the Court to sell the smaller property 

M. A. No. 410 of first. The owner of the smaller property was not present. The Court 





ee 10s. -complied with the request of the respondent ; And as the amount realized at 
m . Auction was sufficient to satisfy th@decree in fall, the other property was not 
J ` sold atall The owner ôf the smaller property put in an application und 
- section 311, Civil Procedure Codé, to set asido,the sale, — * . à 
*. = l Held (Pratt and Ormond ` JJ.)—That ‘the Court might, indépendently of ` 
the application, have directed the sale of the smaller property. l P 
Held further—That the question comes under section 811, Civil Procedure 
Ne Code, and that fo Second appeal lies, UA é — 
toj - Babu Dwarka Nuth Mitra for Appellant, E 
- Babu Tarak Chandra Ohuckerbutty for Respondent. i ^ 
x ; ds. Appeal dismissed, 
"1906. < Mortgage eoree—Intorest— Realization, date of, meaning of. 
Marck 30. — ^ — Abpeal-by the Decree-holder. - 
Megraj Marwari The question whether the mortgagee who has obtained a decree for sale in 
v. a suit to realize his seourity, is entitled to interest upon his mortgage money un 
Avene Mehm to the date of the confirmation of the sale or only up to the date of sale 


— depends upon the terms of the decree which he has obtained, e7 
M.A. No. 75 of." When the terms of the decree are that interest is to run up to the date of 
1906. VR D e D . . 
pi realization, : . 
^ Held (Maclean C.J.; and’ Geidt J.)—That the mortgagee is gntitled to 
interest upon his mortgage money up to the date of the confirmation of the sale, 
Held further— Realization” meahs the time when the mortgagee become’ 
entitled to actually handle the cash, > r 5 * 
I. L. R. 28 Bom. 264 roferred to, 
Babus Lal Mol: Doss and Lal Mohun Ganguly for ‘Appellant, . 
Babu Joy Gopal Ghosha for Respondent, : 


* 


lu ^ Appeal allowed, 





1908. "Service tenure, lani held under—Character of tenures—Right of oooupancy— 
May 21, : Trespasser. ~- Rs : 
Mrittunjoy Roy Appeal by the Plantiff. ; Lo, 
Ohowdhury Land was granted to A many years agovas a service-tenure, the condition 


being that he was to hold it in lieu of service to be performed by him as a 

ER Ohowkidar. A died in 1902, Thereupon a suig was brought to eject certain 

B. A. No. 2036 of persons, the glefendantse in" the suit, who were holding the land as tenants 

A under A, - DEAS r 
„o Held (Ghose OJ, (acting) gnd Casperes X)— That the interest which | 
A bad, came to an endupon his death, and the landlord was entitled, upon” 

` the tenure having thus come to an end, to enter into possession, d mem 
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e whole question in & case of this kind is what was the character of the 
ə tenancy in itg inception ? If, in its inception, it was & middleman's irfterest 
afid if A let the lands to cultivating raiyats, the latter might acquise rights 
of occupancy therejn, but if, at the time of the grant, it was intended that the 
grantee was to hold it himself *and enjoy the proceeds thereof in lien of the - 
sorvices to be rendered by him, it could nob be said that he sub-let the land to 
somebody else, and that person wbuld acquire a right of occupancy ngainst the » 
landlord. . 

20, L. J. 403 at 406 referred to. - 

Babu Shiva Prosonno Bhattacharja for Appellant. ^ 

Babu. Nalini Ranjan Chatterji for Respondent, 

Appeal allowed, 
xi e 


Indian Sucosssion Act, Sec. 187, object of — Probate or Letters of Administration 1908. 
May £0. 
—Legatee. — 
i Held (Ghose' 0.J., (acting) and Caspersz » )—That the’main object which ^ Ohandra Kisho 


section 187 of the Indían Succession Act has in view is that any Will upon e Boy- 
which a claim ís founded must be formally proved in a Court of Justice, and Prasunna Kumari : 


that unless Probate or Letters of Administration in respect of such Will had Dasi, 
e — 
been obtained, the claim should not be allaywed to be enforced, 8. A. Nos. Tm and 


Every legatee claiming under a Will is not bound to obtain separate 1816 of 1904. 
Probate or Letters of Administration in respect of the estate or a portion of <= 
the estate of the deceased before he can be permitted to maintain a claim for 
—the legacy. If the Will is once proved in a Court of justice, and Probate or 
Letters of Administration are granted, that would be an authority in favour of 
any one of the legatees or any one claiming under the Will, entitling him to 
obtain relief from the Court. f i 
The Officiating Advocate Geneval (Ar. S. P. Sinks), Babu Tarakishore . 
Chowdhury tad Dr. Surat. Chunder Banerjee for Appellant. 
Babu Dwarka Nath Chuokerbuity for Respondent, 


; ` 3 Appeals dismissed. 
Joint undivided property, share in—Suit Sor joint possession, maintainability of, 1908. 
Appeal by the Plaintiff, May 25. 
The plaintiff's lessor owned 15 annas odd gundas share while the defen- Syed Ali 
"lant's lessor was entitled to a 12 gundas share in a certain joint undivided v, 
property. The defendant obtained a lease of these lands in the year 1300 B.S, Nijabatl. 
' Tho plaintiffs claimed under two leases granted by his lessor in the years 1805 8. A. No. 281 df 
and 1808. Plaintiffs brought a sult for recovery of jmali Posen in respect 1904 


of 15 annas odd gundas share of the land. — 

Held (Ghose O.J., (acting) and Oaspersz J.)\—That the plaintiff was not 
entitled to' obtain kius ‘possession of the land jointly with the defendants in 
possession, The proper “remedy for the plaintiff was to bring a suit for 
partition, where the rights o all the p could be adj usted upon a proper 


basis. is e ie 
I. L. R. 28 Cale. £23 followed. > . 
e Babs Baidya Nath Dutt for Appellant, . 
Moulvis Serajul Islam and Nuruddin Ahn&ed for Respondent, j 
-. " . ee dismissed. 
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--. E Company, suit by y — Execution, dpplication Jor, by Seoretar y, Miaytainabilit yc f. 
ay P, 
—— M by Judgment-debtor, ^ 
Nishikant Nag he Registered Dacca Loan Office Limited” obtained a*decree against the 


Dacca ona Office appellant and execution was taken ont agaipst him: ~The application for 

Company Ld. ‘execution was presented by one Aswini Kumar Mukerji, the authorised Secretary 
M A. No, 44 of of the Dacca Loan Office, on behalf of the Company, ` 

'' 1908. * Held (Rampini and Geldt JJ.)—That the insertion of the name of Aswini 


= in the application is mere surplusage. The requirements of the case can be 
Eb . fully met by striking out the name of Aswini*trom the application and allowing 
* . execution to proceed at the instance €f “The Registered Datca Loan Office 
Limited," . : s s, ^ 
‘= Dr, Priya Nath Ser tor Appellant, mE 
bd > Babu Basant Coomar Bose for Eespondent. . 
‘ Appeal dismissed, 
. . 
_ 1906, “Contribution, suit for—Suit barred as against one of the plainti fe—Plaint, 
May gj. * amendment of. 


Appeal by Defendants 1 and 2. ` i 
The plaintiffs Nos, 1 and 2 sued for contribution. They first made owe of. 
Ardha Ohunder Roy their co-sharers, B, who was entitled to contribution with them, a defendant, as 


^ Haridas Ba s Banerji 


M. ren p of he had declined to join them in the suit, Then S, agreed to be made a co- 
1906. plaintiff, and on his application, he was added as a co- -plaintiff, when his claim 
SJ es was barred by limitation. The plaintiffs did not specify their shares due to 


them but sued for amount due to the whole of them for contribution. 
Held (Rampini and Geldt JJ.)—That the suit is barred as against the 
plaintiff No, 8, as he applied himself to be made & ae a and was not made 
co-plaintiff at the instance of the Court, 

= That if the plaint be amended,-and the claim of the plajntifis Nos, 1 
and 2 be restricted to their own shares'of the contribution and not made to 
apply to the whole of the contribution due to al] the three plaintifs, the suit 
may proceed at the instance of the plaintiffs Nos. 1 and 2 &nd should not 
be entirely dismissed. The plaint was allowed to be amended at the instance 
of the plaintiffs Nos. 1 aud 2. ` i 
Babu Soroshi Ohavan Aitra for Appellant, RE 

Babe Procas Chunder Mitter for Respondent. 


` , . Appeal allowed in part ; case remanded. 
1000, es nt et 
May 21, Civil Procedure Code, Sso, 298 —Juvisdiction—8uit, value of. 
— Appeal by DePtee-holder. 
f MAE Taia ; Held (Ghost C.J., (acting) and ree J.)\—That under section 223, 


v. Civil Procedure Code., the Court to which a decree is sent for execution should 
Sahiruddin Sarkar. be a Court having jurisdiction to execute it, regard being had to the value or 
M. A. No. 572 of the subject: matter of the suit in which the said decreed is passed. 
B I. L. R. 16 Cal. 457, 465 followed, , 
. I. I, x 17 Mad, 309 not followed. : ‘ PE 
Babu Braja Lal Okwokervarti for Appellant, f | n 
+° Babs Surendra Ohwnder Sersfor Respondent. 


Appeal dismissed  &____ 
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